This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


i ««.,. 


MU^~ 


TOL.  30— TBIiS  COURT  iPPlAL 
REPORTS. 


i*k    :tt 


iiln  <W7 

ay*  : 


3J*  681' 
m»o  10V| 
TATa  lV*j 

',J1.    I'i. 
J4*  127< 


130a  1W 

2Jm  H'i'll 

34a  I'Jil1 

»i  1271 

;jl  1  SUCH 

91 «  saol 


txii  857 

94* 

9ta  ft6a 


VI*  700 


£k    1:11 


23»  BUI 


Ik  in 

2fk  :  iftS 


Copyright,  1890,  br  Frank 
»■- — »   aic  -      *»-  — 

pli< 


Jttpard,  Gkiearo.    (Patent  as- 

pliedlor. » 


W 


/ 


v  REPORTS  ^O 


cm 


CASES  ARGUED  AND  ADJUDGED 


IN  THE 


COURT  OF  APPEALS  OF  TEXAS, 


DURING  THE 


LATTER  PART  OF  THE  TYLER  TERM,  1885,  AND  NEARLY  THE 
ENTIRE  GALVESTON  TERM,  1886. 


REPORTED  BY 

JACKSON  &  JACKSON. 


Volume  XX 


AUSTIN,  TEXAS; 

PUBLISHED  BT  THE  STATE  OF  TEXAS. 

1886. 


Entered  according  to  act  of  Congress,  in  the  year  eighteen  hundred  and  eighty-six, 

BY  THE  STATE  OF  TEXAS, 

In  the  office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 

/fie*.  .  }6^^e,  /&     /tf8&> 


COURT  OF  APPEALS  OF  THE  STATE  OF  TEXAS. 


presiding  judge: 
Hon.  JOHN  P.  WHITE. 

judges  : 
Hon.  JAMES  M.  HURT. 
Hon.  SAMUEL  A.  WILLSON. 

ATTORNEY   GENERAL: 

JOHN  D.  TEMPLETON,  Esq. 

ASSISTANT    ATTORNEY   GENERAL: 

JAMES  H.  BURTS,  Esq. 

clerks: 
JAMES  L.  WHITE,  at  Aubtin. 
E.  P.  SMITH,  at  Tyler. 
HORACE  A.  MORSE,  at  Galveston. 

reporters : 
A.  M.  JACKSON. 
A.  M.  JACKSON,  Jr. 


PREFATORY  NOTE. 

On  page  516  of  the  nineteenth  volume  of  these  Reports  will  be  found  the  case 
of  Woodyard  v.  The  State,  from  Panola  county.  It  is  erroneously  recited  in  the 
statement  of  the  case  that  it  was  tried  before  the  Hon.  J.  G.  Hazlewood,  the 
regular  district  judge.  In  fact  the  case  was  tried  before  a  special  judge  in  the 
absence  of  Judge  Hazlewood,  detained  at  his  home,  by  sickness  in  his  family. 
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COURT  OF  APPEALS  OF  TEXAS. 

TYLER  TERM,  1886. 


[No.  2107.] 
Dave  Lilly  v.  The  State. 

1.  Murder —  Evidence. —  A  State's  witness  in  a  trial  for  murder  testified  that, 

after  the  fatal  blow  was  struck,  and  just  after  the  deceased  fell,  he,  the  wit- 
ness, picked  up  a  pistol  from  the  ground  near  the  feet  of  the  deceased;  that 
he  did  not  know  to  which  of  the  parties  it  belonged,  but,  supposing  it  to  be- 
long to  the  deceased,  he  put  it  in  the  wagon  amongst  his  other  things.  The 
defense  proved  the  defendant's  declarations,  made  a  few  minutes  after  he 
struck  the  blow,  to  the  effect  that  just  before  he  seized  the  weapon  with 
which  he  struck  the  blow,  he  saw  the  deceased  thrust  his  hand  behind  him, 
as  he  thought,  to  draw  a  knife.  He  then  offered  a  witness  by  whom  he  pro- 
posed to  prove  that,  a  very  short  time  after  the  difficulty,  he  requested  the 
witness  to  go  to  a  neighbor's  house  for  the  purpose  of  summoning  a  doctor; 
that  the  witness  put  on  and  wore  the  coat  of  the  State's  witness  who  had 
picked  up  the  pistol,  and  that  he  found  a  pistol  in  the  pocket  of  that  coat 
which  he  identified  as  the  pistol  of  the  deceased.  Held,  that  this  evidence  was 
pertinent  in  view  of  the  other  evidence  in  the  case,  and  tended  strongly  to 
corroborate  the  statement  of  the  defendant  as  to  the  action  of  the  deceased 
with  his  hand,  and  its  exclusion  was  error. 

2.  Same  —  Oase  Approved. —  Having  proved  the  declarations  of  the  defendant 

as. to  the  acts  of  the  deceased  at  the  time  the  fatal  blow  was  struck,  and  in 
the  same  connection  having  adduced  testimony  to  the  effect  that  the  de- 
ceased was  a  violent,  dangerous  man,  and  one  likely  to  execute  threats,  the 
defense  proposed  to  prove  that  the  deceased  habitually  bore  arms  or  carried 
deadly  weapons.  Held,  that  the  facts  in  proof  brought  the  evidence  within 
the  rule  announced  in  Horbach's  case,  43  Texas,  242,  and  it  should  have 
been  admitted. 
8.  Same— Justifiable  Homicide  in  Defense  op  Property.— By  express  pro- 
vision of  article  572  of  the  Penal  Code,  the  right  is  conferred  to  take  life  in 
the  protection  of  property,  provided  all  other  means  have  been  first  resorted 
to  in  order  to  prevent  the  injury,  and  the  circumstances  which  must  concur 
to  justify  such  homicide  are  enumerated  in  article  575  of  the  Penal  Code  as 
follows:  "1.  The  possession  must  be  of  corporeal  property  and  not  of  a 
mere  right,  and  the  possession  must  be  actual  and  not  merely  constructive. 
2.  The  possession  must  be  legal,  thongh  the  right  of  the  property  may  not 
be  in  the  possessor.  3.  If  possession  be  once:  lost,  it  is  not  lawful  to  regain 
it  by  such  means  as  result  in  homicide.  4.  Every  other  effort  in  his  power 
must  have  been  made  by  the  possessor  to  repel  the  aggression  before  he  will 
be  justified  in  killing."  See  the  statement  of  the  case  for  evidence  which 
demanded  of  the  trial  court  a  charge  embodying  the  law  thus  declared. 
Vol.  XX— 1 
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Statement  of  the  case. 

4.  Same— Charge  of  the  Court.— See  the  opinion  in  extenso  for  a  charge  of 

the  court  held  erroneous,  because  its  effect  was  to  instruct  the  jury  that  the 
defendant  could  justify  the  homicide  in  defense  of  his  property  only  by 
showing  that  the  assault  of  the  deceased  upon  his  property  imperiled  not 
only  his  property  but  his  person.  See  the  opinion,  also,  for  a  requested  in- 
struction on  the  subject  which  correctly  announced  the  law,  but  was  erro- 
neously refused. 

5.  Same  —  Self-Defense. —  Note  a  state  of  case  to  which  the  court  applies  the 

following  rule:  If  the  defendant,  at  the  very  time  the  deceased  was  making 
a  violent  assault  upon  his  property,  used  the  means  at  his  command  to 
effectuate  the  prevention  of  the  injury,  he  was  justified  in  using  them ;  and 
if,  after  defeating  the  assault  upon  his  property,  his  person  was  assaulted 
by  the  deceased  with  a  deadly  weapon,  or  one  likely  to  produce  death  or 
serious  bodily  injury,  he  was  not  bound  to  retreat,  and  if  it  reasonably  ap- 
peared to  him  that  he  was  imminently  threatened  with  death  or  serious 
bodily  harm,  he  had  the  right  to  strike,  even  to  the  taking  of  life,  in  his  own 
self-defense.  If  he  was  justified  in  the  means  he  used  to  prevent  the  injury 
or  appropriation  of  his  property,  the  right  or  wrong  of  his  subsequent  acts 
would  depend  upon  whether  he  or  the  deceased  was  the  wrong-doer  in  pro- 
ducing the  occasion  for  the  homicide.  If  the  defendant,  then  he  would  be 
guilty  of  whatever  degree  of  offense  he  may  have  committed ;  but  if  the 
deceased  was  the  aggressor  in  producing  the  occasion  for  the  homicide, 
then  the  defendant  would  be  justifiable. 

Appeal  from  the  District  Court  of  Panola,  Tried  below  before 
F.  B.  Sexton,  Esq.,  Special  Judge. 

The  indictment  charged  the  appellant  with  the  murder  of  Andy 
Flake,  in  Panola  county,  Texas,  on  the  20th  day  of  January,  1884. 
Hid  trial  resulted  in  his  conviction  for  manslaughter,  and  his  punish- 
ment was  assessed  at  a  term  of  two  years  in  the  penitentiary. 

John  Solomon,  colored,  was  the  first  witness  for  the  State.  He 
testified  that,  on  the  morning  on  which  the  homicide  occurred,  he 
went  to  the  house  of  Andy  Flake,  for  the  purpose  of  helping  Flake 
move  to  the  Walker  place,  near  Carthage.  While  loading  the 
wagon  Flake  told  witness  to  leave  room  for  a  sow  and  pigs  which 
he  was  going  by  defendant's  pen  to  get.  On  their  way  the  witness 
and  Flake  stopped  the  wagon  about  forty  yards  from  the  defendant's 
house.  The  defendant,  who  was  cutting  wood  at  some  distance 
from  his  house,  was  called  to  the  wagon,  when  the  deceased  told 
him  that  he  bad  come  by  to  get  his  hogs.  Defendant  replied  that  he 
had  paid  Chick  Hooker  $3  for  getting  the  hogs  up,  and  that  deceased 
would  have  to  reimburse  him  that  amount  before  he  could  get  them. 
Deceased  asked  in  reply:  "Did  I  give  ycu  any  authority  to  put 
the  hogs  up?"  Defendant  answered  that  he  thought  the  trade  was 
authority  enough.  Deceased  then  asked  the  defendant  if  he  had 
paid  anything  for  the  hogs.    He  replied  that  he  had  not,  but  had 
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paid  Hooker  for  getting  them  up.  Deceased  then  asked,  the  second 
time,  if  he  could  get  the  hogs,  and  defendant  again  replied  that  he 
could  not  get  them  until  he  paid  the  $3.  Deceased  then  proposed 
to  settle  the  matter  by  taking  the  pigs  and  giving  the  defendant  the 
sow,  or  to  leave  the  sow  until  he  could  get  the  money,  which  propo- 
sition the  defendant  refused.  Witness  then  produced  a  five-dollar 
bill  and  proposed  to  pay  the  $3  and  take  the  sow,  if  the  defendant 
could  change  the  bill.  Defendant  replied  that  he  had  no  change, 
and  that  the  deceased  could  not  take  the  hogs.  Deceased  then  told 
defendant  that  unless  he  would  give  up  the  hogs,  he,  deceased, 
would  pull  down  the  fence  and  turn  the  animals  out,  and  he  pro- 
ceeded to  carry  this  threat  into  execution  by  throwing  off  the  rails 
of  the  defendant's  pen.  He  had  thrown  down  two,  and  was  throw- 
ing off  the  third  rail,  when  the  defendant  sprang  into  the  pen, 
caught  up  a  board  six  feet  by  two  and  a  half  in  size,  and  struck  the 
deceased  with  it.  Deceased  then  retreated  some  twenty  yards,  and 
the  defendant  got  out  of  the  pen,  and  told  deceased  that  if  he  again 
attempted  to  pull  down  the  fence  he  would  kill  him,  at  the  same 
time  advancing,  and  striking  the  deceased  two  more  blows  on  the 
bead  with  the  board.  Deceased  then  caught  up  a  hickory  stick 
about  seven  feet  long,  and  about  one  and  a  half  inches  in  diameter. 
Defendant  ran  off  some  distance  and  procured  a  pine  pole  about  ten 
feet  long,  and  two  and  a  half  inches  in  diameter,  and  came  back, 
and  struck  at  deceased  with  it.  Deceased  struck  at  defendant  twice 
with  his  stick,  one  blow  brushing  the  defendant's  bosom.  The  de- 
fendant then  struck  the  deceased  on  the  right  side  of  the  back  part 
of  the  head,  and  knocked  him  down.  Witness  remarked:  "You 
have  killed  him."  Defendant  replied:  "No,  I  have  not,  and  I 
would  not  have  killed  him  for  a  thousand  dollars."  Defendant  then 
called  for  water  with  which  to  bathe  the  deceased's  head,  stooped 
down  and  wiped  deceased's  face,  and  then  had  the  deceased  .taken 
to  his  house,  where  he  died  a  few  hours  later. 

The  witness  found  a  pistol  on  the  ground  between  the  points 
occupied  by  the  defendant  and  the  deceased,  and  put  it  in  the  wagon 
with  the  other  things  belonging  to  the  deceased.  Witness  had 
never  seen  that  pistol  before.  He  bad  never  seen  it  in  the  hands  of 
the  deceased,  either  at  the  time  of  or  before  the  difficulty.  The 
pistol  did  not  belong  to  the  witness.  Witness  testified  before  the 
coroner's  inquest  that  he  thought  the  pistol  belonged  to  the  deceased. 
Witness  did  not  first  deny  seeing  the  pistol  and  then  testify  in  re- 
gard to  it  only  when  admonished  repeatedly  by  the  coroner  to  do 
so.    No  one  was  present  at  the  difficulty  save  the  witness  and  the 
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two  participants.  While  at  the  hog-pen,  the  defendant  told  the 
deceased  that  he  thought  he  (defendant)  had  bought  the  hogs. 
Deceased  replied:  u  Yes,  but  all  of  the  hogs  were  not  mine;  half  of 
them  belong  to  my  sister,  and  she  objects  to  my  selling  them." 
When  the  defendant  struck  the  deceased,  the  pole  broke  about  the 
middle.  The  instrument  used  by  the  deceased  was  a  tough  oak 
stick.  Witness  was  friendly  towards  the  defendant  at  the  time  of 
the  difficulty,  and  was  then  waiting  upon  the  deceased's  sister. 
Witness's  testimony  before  the  coroner's  inquest  was  reduced  to 
writing,  in  the  officer's  own  language,  read  over  to  and  signed  by 
the  witness.  After  the  deceased  fell  witness  felt  of  the  wound  on 
his  head.    The  place  was  soft  and  "  mushy .,?    The  State  closed. 

The  defense  first  introduced  the  entire  record  of  the  proceedings 
before  the  coroner's  inquest.  Doctor  J.  W.  Burns,  a  witness  sworn 
before  that  tribunal,  testified  that  he  was  called  to  examine  the  dead 
body  of  Andy  Flake,  and  found  that  death  resulted  from  a  blow  on 
the  back  part  of  the  head  inflicted  with  a  blunt  instrument,  which 
blow  produced  both  concussion  and  compression  of  the  brain,  either 
of  which  was  sufficient  to  produce  death.  Flake  had  died  before 
the  witness  arrived. 

-  John  Solomon's  testimony  before  the  coroner's  inquest,  as  shown 
by  the  record,  was  substantially  as  follows:  He,  witness,  started 
with  Flake  to  Walker's  place  near  Carthage,  having  Flake's  goods 
in  a  wagon.  They  stopped  near  the  defendant's  house,  and  went  to 
the  defendant's  hog-pen,  where  the  defendant  was  at  work.  Flake 
wanted  to  get  a  sow  and  pig  which  the  defendant  had  taken  up  for 
him,  and  for  which  he  was  indebted  to  the  defendant  in  the  sum  of 
$3,  which  he  proposed  to  pay  during  the  following  week.  Defend- 
ant objected  to  Flake's  moving  or  taking  possession  of  the  animals 
an  til  the  money  was  paid.  Flake  then  began  to  tear  down  the 
defendant's  pen,  saying  that  he  would  have  the  pig  or  turn  both 
animals  out.  He  proposed  at  the  same  time  to  leave  the  sow  to 
defendant,  if  defendant  would  surrender  the  pig.  Defendant  replied 
that  Flake  should  have  neither  animal  until  he  paid  the  $3.  When 
Flake  commenced  to  pull  down  the  fence,  defendant  jumped  into  the 
pen,  seized  a  board  and  struck  at  but  missed  Flake.  Flake,  followed 
by  defendant,  stepped  back  about  ten  steps,  when  defendant,  strik- 
ing him  twice  over  the  head  with  the  board,  told  him  that  he  would 
kill  him  if  he  further  attempted  to  pull  down  his  fence.  Flake  then 
passed  behind  witness  and  caught  up  a  tough  oak  stick,  about  seven 
feet  long  and  one  inch  in  diameter.  Defendant,  at  about  the  same 
time,  secured  a  dead  pine  pole,  about  ten  feet  long  and  about  two 
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and  a  half  inches  in  diameter  at  the  butt,  and  an  inch  at  the  point, 
with  which,  having  advanced  upon  Flake,  he  struck  at  and  missed 
Flake.  Flake  then  struck  at  and  missed  defendant,  and  struck  a 
second  blow  which  brushed  the  defendant's  bosom.  Defendant  then 
struck  Flake  behind  the  right  ear  with  the  pole,  knocking  him  down* 
speechless  and  apparently  dead.  After  Flake  fell,  the  witness  picked 
up  a  pistol  from  the  ground,  about  one  yard  from  Flake's  feet  Wit* 
ness  did  not  know  to  which  of  the  parties  the  pistol  belonged,  but; 
supposing  it  to  belong  to  Flake,  he  put  it  in  the  wagon  with  his 
other  things.  Witness  remarked  to  defendant  that  he  had  killed 
Flake.  Defendant  replied:  "I  reckon  not,"  and  called  one  of  his 
children  to  bring  him  some  water.  Defendant  and  Flake's  sister 
then  turned  Flake  over,  and  the  defendant  wiped  Flake's  mouth. 
About  this  time  Flake  began  to  breathe,  and  his  sister  remarked  that 
she  wished  her  brother  was  at  home,  and  off  the  cold  ground.  De- 
fendant replied  that,  if  agreeable,  he  would  have  him  taken  to  his 
house.  Flake  was  accordingly  removed  to  the  defendant's  house, 
and  placed  in  a  bed,  where  he  expired  between  7  and  8  o'clock  on 
that  night  The  difficulty  occurred  about  half-past  11  o'clock  in  the 
morning. 

D.  J.  Woods  was  next  introduced  as  a  witness  for  the  defense. 
He  testified  that  at  the  time  of  Flake's  death,  he,  Flake,  was  a  tenant 
of  his,  and  occupied  a  house  about  four  hundred  yards  from  the 
house  occupied  by  witness.  The  fatal  blow  was  struck  near  the 
house  and  on  the  premises  occupied  by  the  defendant,  which  was  on 
the  witness's  place.  Witness  did  not  see  the  killing,  but  was  at  the 
pen  about  an  hour  afterwards.  He  then  and  there  saw  an  oak  stick 
abont  one  and  a  half  inches  across  the  butt,  and  an  inch  at  the  point, 
and  about  seven  feet  in  length.  It  was  a  hard,  well-seasoned,  sound 
oak  stick,  and  would  weigh  some  two  or  three  pounds.  He  saw  also 
an  unsound  pine  stick,  about  ten  feet  long  and  two  and  a  half  inches 
across  tho  butt.  Either  of  the  sticks  could  be  so  used  as  to  produce 
death.  The  defendant  was  a  man  over  fifty  years  of  age,  and  was 
regarded  as  a  peaceable,  law-abiding  man.  The  deceased  was  about 
twenty-one  years  old,  was  six  feet  and  one  inch  in  height,  wa  very 
strong,  and  weighed  about  one  hundred  and  eighty  pounds.  His 
reputation  was  that  of  a  turbulent,  violent  and  overbearing  man. 
Witness  knew  that  the  reputation  of  the  State's  witness  Solomon 
for  truth  and  veracity  was  very  bad  in  the  neighborhood  in  which 
he  lived. 

The  witness  was  present  and  heard  the  testimony  of  the  State's 
witness  Solomon  before  the  coroner's  inquest.    When  before  that 
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tribunal,  be  at  first  denied  that  he  saw  a  pistol  at  the  time  of  the 
difficulty,  but  after  he  was  several  times  admonished  by  the  ooroner 
that  he  had  best  tell  the  truth,  he  admitted  that  he  picked  up  a  pistol 
from  the  ground  just  after  Flake  fell,  and  put  it  in  the  wagon  with 
the  other  of  Flake's  goods.  The  defendant  came  to  the  witness's 
house  shortly  after  the  difficulty,  and  told  the  witness  that  he  had 
struck  the  deceased  and  feared  that  he  had  killed  him.  He  said  to 
witness  that  the  deoeased  came  to  his  house  and  proceeded  to  tear 
down  his  hog-pen,  when  he  got  into  the  pen,  took  up  a  board  and 
struck  the  deceased ;  that  the  deceased  then  retreated,  secured  a  polo 
and  advanced  upon  him,  and  that  he  also  advanced,  having  secured 
a  pole,  and  that  both  struck  with  their  •poles,  both  missing;  that 
they  each  struck  again,  both  hitting,  but  that  he  did  not  know  that 
his  blow  took  effect  until  the  deceased  fell.  Defendant  then  exhib- 
ited an  impression  on  his  head  which  appeared  to  have  been  made 
with  a  stick.  Defendant  at  no  time  told  the  witness,  in  the  pres- 
ence of  Sam  Davis,  that  he  killed  deceased  because  the  deceased 
threw  his  hand  behind  him  and  led  him  to  believe  that  he  was  going 
to  draw  a  knife.  He  gave  witness  no  other  reason  for  what  he  did 
than  that  deceased  tried  to  pull  down  his  hog-pen.  When  the  wit- 
ness first  saw  the  deceased  lying  dead,  he  lay  about  twenty  or  thirty 
feet  from  the  defendant's  hog-pen.  The  pen  was  between  the  body 
>and  the  defendant's  house.  The  poles  described  by  the  witness  lay 
on  the  ground  near  the  body.  The  declarations  of  the  defendant, 
as  stated  by  the  witness,  were  called  out  by  the  State  upon  cross- 
examination. 

Mrs.  Eliza  Lilly,  the  defendant's  wife,  testified  in  his  behalf  that 
she  was  in  bed  sick,  and  did  not  see  the  difficulty.  The  deceased 
died  in  the  house  occupied  by  the  witness  and  the  defendant.  A 
few  days  before  the  difficulty,  the  deceased  came  to  defendant's 
house  to  get  a  mule  to  ride  to  Carthage,  for  which  he  agreed  to  pay 
the  defendant  $1.  Not  having  the  dollar,  he  told  the  defendant 
that  it  could  be  applied  to  the  purchase  of  the  hogs,  and  defendant 
agreed  for  it  to  be  so  applied.  The  hogs  spoken  of  were  those  which' 
were  in  the  pen  at  the  time  of  the  difficulty.  Defendant  and  wit- 
ness went  to  Hooker's  after  the  hogs,  and  defendant  helped  Hooker 
slaughter  his,  Hooker's,  hogs  to  pay  Hooker  for  getting  up  his,  de- 
fendant's, hogs.    Defendant  did  not  own  a  pistol. 

Sam  Davis  testified,  for  the  defense,  that  he  reached  the  defend- 
ant's house  some  ten  or  fifteen  minutes  after  the  difficulty.  Wit- 
ness borrowed  from  Solomon  the  coat  which  he,  Solomon,  was  then 
wearing,  to  take  his  mother  home.    When  witness  reached  the  de- 
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fondant's  house,  defendant  bad  a  cup  in  his  hand.  Deceased  was 
lying  down.  Defendant  told  witness  that  deceased  attempted  to 
destroy  his  hog-pen,  when  he  struck  him  with  a  board;  that  the 
deceased  then  got  a  pole,  and  that  he  got  another;  that  they  struck 
at  and  missed  each  other;  struck  again  and  knocked  each  other 
down ;  that  when  the  deceased  ran  to  and  secured  the  stick,  he,  de- 
ceased, threw  his  hand  behind  him,  and  he  thought  deceased  was 
getting  a  knife.  He  also  told  witness  that  he  saw  Solomon  pick  up 
a  pistol  after  deceased  fell.    Mr.  Dave  Wilson  was  present. 

Several  witnesses  for  the  defense  testified  that  whereas  the  repu- 
tation of  the  defendant  for  peace  and  order,  and  as  a  quiet,  law- 
abiding  man,  was  good,  that  of  the  deceased  was  that  he  was  an 
exceedingly  turbulent,  violent  and  overbearing  man.  They  testified 
also  that  Solomon's  reputation  for  truth  and  veracity  in  the  com- 
munity in  which  he  lived  was  so  bad  that  he  was  not  entitled  to 
credit,  upon  oath.    Other  matters  appear  in  the  opinion. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  tho  appellant. 

J.  R.  BurUy  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  convicted  of  man- 
slaughter, upon  an  indictment  charging  him  with  the  murder  of  one 
Andy  Flake. 

Appellant  and  deceased  had  made  a  trade  for  some  hogs.  Appel- 
lant paid  a  party  by  the  name  of  Hooker  $3  to  get  up  the  hogs  for 
him,  and  had  also  hired  a  mule  to  deceased  for  a  dollar,  which  was 
to  go  in  part  payment  of  the  hogs.  After  they  were  gotten  up,  the 
hogs  were  put  into  a  pen  at  appellant's  home.  On  the  day  of  the 
homicide  deceased  and  one  Solomon  went  with  a  wagon  to  appel- 
lant's house  to  get  the  hogs,  deceased  telling  appellant  that  his,  de- 
ceased's, sister  owned  an  interest  in  the  hogs  which  she  refused  to  sell. 
Appellant  refused  to  let  him  have  thefh  until  he  had  repaid  him 
what  he  had  paid  on  them.  This  the  deceased  was  unable  to  do, 
and  defendant  refused  positively  to  let  him  have  them.  Deceased 
said  he  would  take  them  anyhow;  went  to  the  pen  and  commenced 
tearing  it  down,  when  defendant,  saying  if  he  attempted  to  turn 
them  out  he  would  kill  him,  seized  a  board  off  the  pen  and  struck 
him  one  or  more  licks  with  it.  Deceased  retreated  some  distance, 
about  twenty-five  or  thirty  feet,  and  picked  up  a  tough  oak  stick 
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about  seven  feet  long,  and  proven  to  be  a  deadly  weapon.  Both 
parties  advanced,  and  defendant  seized  a  pine  pole  about  eight  or 
ten  feet  long,  and  when  in  reach  of  each  other,  after  one  or  two 
attempts  to  strike  were  made  by  both  parties,  which  missed,  they 
both  struck  each  otber,  both  being  knocked  down,  and  deceased 
having  received  the  fatal  injury  from  which  he  died  after  several 
hours. 

Declarations  made  by  defendant  within  ten  or  fifteen  minutes  of 
the  difficulty,  as  to  how  it  occurred,  were  admitted  in  evidence,  and 
from  these  it  appeared  that  before  or  about  the  time  he  seized  the 
pine  pole,  he  saw  deceased  throw  his  hand  behind  him,  as  he  thought, 
to  draw  a  knife.  After  the  difficulty  a  pistol  was  picked  up  by  the 
witness  Solomon  close  to  where  deceased  was  lying,  but  between  his 
body  and  the  pen.  The  reputations  of  both  defendant  and  de- 
ceased for  violence  and  peaceableness  were  put  in  evidence,  and  it 
appears  that  whilst  defendant,  who  was  a  man  over  fifty  years  of 
age,  had  the  reputation  of  being  a  peaceable,  quiet,  law-abiding 
man,  the  deceased,  who  was  a  young,  stout,  able-bodied  man,  was 
regarded  as  violent,  dangerous  and  overbearing. 

Besides  the  actors  in  the  tragedy,  Solomon  was  the  only  eye-wit- 
ness present.  On  the  examining  trial  had  before  a  justice  of  the 
peace,  it  was  with  some  reluctance  that  the  witness  testified  to  his 
having  picked  up  a  pistol  at  the  place  just  after  the  difficulty.  On 
this  trial  he  testified  that,  "after  Flake  fell,  he  picked  up  a  pistol 
about  three  feet  from  Flake's  feet,  as  he  lay  on  the  ground,  but  does 
not  know  to  which  of  the  parties  it  belonged ;  but  supposed  it  was 
Flake's,  and  put  it  in  the  wagon  amongst  his  other  things." 

Defendant  proposed  to  prove  by  his  witness  Sam  Davis  that  he 
was  at  Lilly's  house  a  very  short  time  after  the  difficulty,  and  that 
witness  was  requested  to  go  to  a  neighbor's  house  to  get  him  to  go 
after  a  doctor;  that  witness  put  on  and  wore  the  State's  witness 
Solomon's  coat,  and  that  he  found  in  a  pocket  of  said  coat  a  pistol 
belonging  to  the  deceased.  Upon  objection  this  testimony  was  re- 
fused by  the  court.  We  are  of  opinion  that  under,  the  circumstances 
shown  this  ruling  was  erroneous. 

The  evidence  was  pertinent.  Solomon  had  testified  he  did  not 
know  to  whom  the  pistol  belonged  which  ho  had  picked  up;  it  was 
proposed  to  show  by  this  witness  that  it  belonged  to  deceased. 
Defendant  had  stated  that  before  he  advanced  and  seized  the  pole 
he  saw  deceased  throw  his  hand  behind  him,  as  he  supposed,  to 
draw  a  knife.  If,  instead  of  a  knife,  deceased  attempted  to  draw, 
or  did  draw,  a  pistol,  it  would  nevertheless  have  strongly  tended  to 
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corroborate  the  statement  of  defendant  that  he  threw  his  hand 
behind  him  as  if  to  draw  a  deadly  weapon. 

Again,  it  was  proposed  by  defendant  to  prove  that  deceased  was 
a  man  who  habitually  bore  arms  or  carried  deadly  weapons.  This 
testimony  was  also  disallowed  on  objection.  Taken  in  connection 
with  his  character  as  that  of  a  dangerous,  violent,  overbearing  man, 
and  the  fact  that  he  was  seen  to  throw  his  hand  behind  him  just 
before  or  about  the  time  defendant  seized  the  pole  and  struck  with 
it,  the  case  comes  directly  within  the  rule  declared  in  Horbach's 
case,  43  Texas,  242,  wherein  "defendant,  by  counsel,  sought  to 
prove  by  questions  to  the  witnesses  that  Thomas  was  in  the  habit 
of  carrying  deadly  weapons,  and  that  Thomas,  when  intoxicated; 
was  a  quarrelsome  and  dangerous  man."  The  court  held  that  it 
was  error  to  refuse  to  allow  the  questions  to  be  answered,  and  that 
the  testimony  was  admissible. 

In  Williams  v.  The  Slate,  13  Texas  Ct  App.,  102,  this  court  said  a 
defendant  "  is  entitled  to  prove,  in  explanation,  extenuation  or  justi- 
fication of  his  acts,  the  general  character  of  the  deceased  as  being 
that  of  a  violent  and  dangerous  man,  or  his  general  character  in  any 
other  respect  which  would  tend  to  determine  the  grade  of  the  homi- 
cide by  showing  the  intent  actuating  the  defendant  in  its  commis- 
sion." (See,  also,  2  Bish.  Orim.  Proced.,  §  610;  Moore  v.  The  State, 
15  Texas  Ct.  App.,  1;  West  v.  The  State,  18  Texas  Ot.  App.,  640; 
Whart.  on  Homicide,  §  606.) 

Homicide  is  only  justifiable  in  the  protection  of  property  after  all 
other  means  have  been  resorted  to  for  the  prevention  of  the  injury, 
and  the  killing  must  take  place  while  the  person  killed  is  in  the 
very  act  of  making  such  unlawful  or  violent  attack;  and  such  homi- 
cide, to  be  justifiable,  must  be  committed  under  the  following  cir- 
cumstances, viz.: 

44  1.  The  possession  must  be  of  corporeal  property,  and  not  of  a 
mere  right,  and  the  possession  must  be  actual,  and  not  merely  con- 
structive. 

44  2.  The  possession  must  be  legal,  though  the  right  of  the  property 
may  not  be  in  the  possessor. 

u3.  If  possession  be  once  lost,  it  is  not  lawful  to  regain  it  by  such 
means  as  result  in  homicide. 

44  4.  Every  other  effort  in  his  power  must  have  been  made  by  the 
possessor  to  repel  the  aggression  before  he  will  be  justified  in  killing." 
(Penal  Code,  arts.  572,  575.) 

It  is  a  general  rule  that  the  owner  of  personal  property  has  a 
right  to  use  as  much  force  as  is  necessary  to  prevent  its  forcible,  ille- 
gal removal.    (Whart.  on  Homicide  (2d  ed.),  §  540.)    But,  says  Mr. 
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Bishop,  "a  man  commits  a  felonious  homicide  who  inflicts  death  in 
opposing  an  unlawful  endeavor  to  carry  away  his  property.  There 
is  here  the  right  to  resist,  but  not  to  the  taking  of  life."  (1  Bish. 
Crim.  L.  (7th  ed.),  §  876.)  This  is  not  the  rule  in  this  State,  or,  rather, 
our  statute  above  quoted  presents  the  exceptions  to  the  rule,  and 
under  those  exceptions  the  right,  even  to  the  taking  of  life  in  de- 
fense of  the  forcible  taking  or  removal  of  one's  property,  is  not 
only  recognized  but  justified. 

Article  572  of  our  Code,  supra,  expressly  gives  the  right  to  'take 
life  in  the  protection  of  property,  provided  all  other  means  have 
been  resorted  to  for  the  prevention  of  the  injury,  and  article  575, 
which  we  have  quoted,  enumerates  the  circumstances  which  must 
concur  in  order  to  make  the  homicide  justifiable.  The  facts  in  the 
case  made  it  essential  that  the  court  should  have  charged  the  jury 
the  law  as  declared  by  these  statutes,  and  special  instructions  were 
asked  by  defendant  embodying  in  terms  the  language  of  the  statute, 
which  the  court  refused  to  give. 

One  of  the  instructions  given  by  the  learned  judge  to  the  jury  in 
his  application  of  the  law  to  the  facts  is  in  these  words,  viz.: 

"If  you  believe  from  the  evidence  before  you  that  the  defendant 
killed  the  deceased,  and  that  at  the  time  of  the  said  killing  the  de- 
ceased was  in  the  very  act  of  making  a  violent  attack  on  the  person 
or  property  of  the  defendant,  and  that  by  reason  of  such  violent  attach 
on  the  person  or  property  of  defendant  the  life  of  said  defendant  was 
put  in  peril, —  that  is  to  say,  if  the  said  violent  attack  of  the  de- 
ceased (if  any  was  made)  on  the  person  or  property  of  the  defend- 
ant was  such  that  the  said  defendant  could  not  preserve  his  own  life 
from  destruction  in  any  other  manner  or  by  the  use  of  any  other 
means  (except  by  retreating,  which  the  defendant  was  not  required 
to  do)  than  by  slaying  the  deceased;  or  if  the  said  violent  attack  of 
the  deceased  (if  any  were  made)  on  the  person  or  property  of  the 
defendant,  which,  as  you  have  already  been  told,  must  have  been 
made  at  the  time  of  the  killing,  was  of  such  a  nature  as  to  produce 
in  the  mind  of  defendant  a  reasonable  expectation  or  fear  of  death 
or  some  serious  bodily  injury  then  about  to  be  inflicted  by  the  deceased 
by  said  violent  attack  on  defendant,  and  if  you  further  believe  thai 
said  violent  attach  of  the  deceased  was  not  provoked  by  the  defend- 
ant, as  previously  or  as  may  hereafter  be  explained,  and  that  under 
these  circumstances  and  conditions  the  defendant  killed  the  deceased, 
then  you  should  find  the  defendant  not  guilty."  We  have  italicised 
portions  of  this  instruction  with  a  view  of  directing  special  atten- 
tion to  them. 
.  It  evidently  appears  from  this  charge  that,  in  the  opinion  of  the 


1885.]  Lilly  v.  The  State.  11 

Opinion  of  the  court. 

learned  judge,  no  homicide  in  mere  defense  of  property  can  be  justi- 
fiable unless  the  assault  or  violence  upon  the  property  is  at  the 
same  time  accompanied  with  direct  personal  violence  upon  the 
owner, —  in  other  words,  that  such  violence  must  be  joint,  that  is, 
against  both  property  and  person  at  the  same  time.  Manifestly  this 
is  a  misconstruction  of  the  statute  with  regard  to  the  rights  of  a 
defendant  who  is  acting  alone  or  personally  in  defense  of  his  prop- 
erty. His  right  to  defend  property  is  not  dependent  upon  the  fact 
that  the  injury  to  it  is  or  is  not  accompanied  by  violence  to  himself. 
It  is  only  where  a  third  person  interferes  in  behalf  of  one  whose 
person  or  property  is  assailed,  that  the  killing  of  the  aggressor  by 
such  third  party  will  not  be  justifiable  "  unless  the  life  or  the  per- 
son of  the  injured  party  is  in  peril  by  reason  of  such  attack  upon 
his  property ."  (P.  C,  art.  752.)  This  instruction  was  nowhere  sub- 
sequently corrected  in  the  charge  given,  nor  was  any  other  instruc- 
tion given  with  regard  to  the  right  of  a  defendant  to  kill  in  defense 
of  property.  As  stated  above,  a  special  requested  instruction,  em- 
buying  in  terras  our  statutes,  artioles  572,  575,  asked  by  defendant, 
was  refused  by  the  court. 

Another  instruction  asked  by  defendant  and  refused  was  in  these 
words,  viz. : 

"  If  deceased  attempted  to  take  defendant's  hog  or  hogs  in  the 
legal  possession  of  defendant,  and  while  attempting  to  do  so  defend- 
ant struck  him  with  a  board,  not  being  able  to  prevent  him  from 
doing  so  otherwise,  and  having  resorted  to  all  other  means  at  com- 
mand to  prevent  the  taking  of  the  hogs,  and  deceased  then  and 
there,  after  retreating,  returned  and  advanced  upon  defendant, 
making  motions  as  if  to  draw  a  knife  or  pistol,  and  the  acts  of  the 
deceased  in  this  connection  reasonably  indicated  to  defendant  that 
deceased  intended  to  kill  or  inflict  serious  bodily  harm  upon  him, 
and,  while  so  advanoing  upon  defendant,  defendant  struck  him  with 
a  stick  and  killed  him,  he  should  be  acquitted  upon  the  ground  of 
self-defense."  This  instruction  the  appellant  was  entitled  to  under 
the  facts  as  proven,  and  it  was  error  to  refuse  it. 
*The  questions  involved  in  the  case  were:  Was  the  killing  in  de- 
fense of  property  ?  If  so,  was  the  possession  such  as  is  required  by 
the  statute,  and  was  every  other  effort  mado  by  the  possessor  to 
repel  the  aggression  before  the  killing?  (Penal  Code,  art.  575.)  In- 
asmuch as  defendant  did  use,  first,  reason,  then  threats,  and  lastly 
the  board  when  deceased  was  in  the  very  act  of  tearing  down  the 
pen,  if  the  jury  should  conclude  that  such  means  were  reasonable, 
proper,  necessary,  and  the  only  means  at  the  command  of  the-de- 
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fendant  at  the  time,  and  tbat  they  effected  the  object  in  driving  the 
deceased  from  the  pen,  then  defendant  np  to  that  time  would  be 
justifiable  and  guiltless  of  any  offense.  And  if,  after  having  thus 
been  driven  off,  deceased,  being  armed  or  having  armed  himself, 
turned  and  with  a  deadly  weapon,  or  one  likely  to  produce  death  or 
serious  bodily  harm,  advanced  on  defendant  to  wreak  his  vengeance 
upon  him,  defendant  was  not  bound  to  retreat;  and  if  it  reasonably 
appeared  to  him  that  his  life  was  in  imminent  danger,  or  that  he 
was  in  danger  of  serious  bodily  harm,  he  had  the  right  to  strike  in 
his  own  defense,  and  under  such  circumstances  he  would  be  justifi- 
able upon  the  ground  of  self-defense.  If  defendant  was  justifiable 
in  the  means  he  used  to  drive  deceased  from  tearing  down  his  pen 
and  taking  his  hogs,  then  his  subsequent  acts  would  depend  upon 
whether  or  not  he  or  the  deceased  was  the  wrong-doer  in  occasioning 
the  homicide.  If  defendant,  then  he  was  guilty  of  whatever  degree 
of  offense  he  may  have  committed ;  if  deceased,  then  defendant  was 
justifiable. 

For  the  several  errors  pointed  out  above  and  discussed,  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reverted  and  remanded* 

[Opinion  delivered  December  9,  1885.] 


[No.  2136.] 
J.  S.  Irvine  v.  The  State; 

1.  Practice— Continuance.— It  is  no  objection  to  an  application  for  a  first 

continuance  tbat  the  absent  testimony  is. cumulative. 

2.  Same  — Judicial  Discretion. — While  even  a  first  continuance,  though  the 

application  therefor  complies  with  the  statute,  is  not  a  matter  of  right,  yet 
the  discretion  to  grant  or  refuse,  which  is  conferred  upon  the  trial  judge,  is 
not  an  arbitrary  but  a  sound  discretion,  and  especially  should  the  exercise 
of  a  sound  discretion  in  connection  with  the  refusal  of  the  continuance  in 
the  first  instance  appear,  when  the  court  is  called  to  pass  upon  it  the  second 
time  in  connection  with  the  motion  for  a  new  trial.  See  the  opinion  in  ex- 
tenso  for  a  state  of  case  wherein  the  trial  court  erred,  first,  in  refusing  the 
continuance,  and  again  in  refusing  a  new  trial  therefor. 
8.  Same— Charge  of  the  Court.— Trial  courts  should  not,  by  frequent  repe- 
titions, place  too  prominently  before  a  jury  any  principle  of  law  involved 
in  the  case  on  trial.  Especially  is  it  important  tbat  this  rule  be  observed  in 
criminal  cases,  in  order  to  guard  against  creating  an  impression  upon  the 
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minds  of  the  jury  as  to  what  may  be  the  opinion  of  the  court  with  regard 
to  the  facts  to  which  the  principle  is  applicable. 
4.  Same.— A  defendant  is  entitled  to  a  distinct  and  affirmative  presentation  of 
the  issues  which  arise  upon  his  evidence.    A  charge  is,  therefore,  objec- 
tionable, which  presents  the  phases  of  the  defense  in  a  negative  form  only. 

Appeal  from  the  District  Court  of  Montague.  Tried  below  be- 
fore the  Hon.  F.  E.  Piner. 

The  indictment  in  this  case  charged  the  appellant  with  the  murder 
of  J.  W.  Kerr,  in  Montague  county,  Texas,  on  the  2d  day  of  July, 
1885.  His  trial  resulted  in  his  conviction  of  murder  in  the  second 
degree,  and  his  punishment  was  assessed  at  confinement  in  the  pen- 
itentiary for  the  term  of  five  years. 

J.  T.  S.  Stallings  was  the  first  witness  for  the  State.  Ho  testified 
that  he  knew  the  defendant  and  his  brother  Tom  Irvine,  and  was 
acquainted  with  J.  W.  Kerr  at  the  time  of  his  death,  which  occurred 
from  the  effects  of  pistol-shot  wounds,  in  the  town  of  Bowie,  Mon- 
tague county,  Texas,  on  the  2d  day  of  July,  1885.  A  few  days  prior 
to  the  said  2d  day  of  July,  Tom  Irvine  and  Kerr  had  a  difficulty  in 
and  about  Riley's  drug  store  in  the  said  town.  Defendant  was  not 
then  present.  The  two  Irvines  were  in  the  furniture  business  together. 
On  the  occasion  last  mentioned,  Tom  Irvine  and  Kerr  met  on  the 
sidewalk  in  front  of  the  drug  store,  and  some  words  passed  between 
them  about  a  claim  that  Kerr  held  against  the  Irvines.  Witness 
Gould  not  remember  the  tenor  of  those  remarks.  Presently  Kerr 
tv-ent  into  the  drug  store.  Tom  Irvine  followed,  and  said  to  Kerr: 
"Captain,  you  have  'monkeyed'  with  my  business."  Kerr  denied 
the  charge,  and  called  upon  banker  Easley  to  support  him  in  his  de- 
nial. Witness  did  not  hear  what,  if  anything,  was  said  by  Easley 
when  appealed  to.  Other  words  passed  between  Tom  Irvine  and  Kerr, 
and  finally  Tom  asked  Kerr:  "Do  you  think  I  am  afraid  of  you?" 
fcerr  replied  :  "  If  you  jump  on  me  you  will  jump  off  very  quick." 
Thereupon  Tom  Irvine,  who  had  been  drinking,  struck  at  Kerr  with 
his  fist,  and  fell,  and  Kerr  drew  his  knife  and  advanced  upon  Tom, 
attempting  to  open  his  knife  with  his  teeth.  Doctor  Riley  and  W. 
E.  H.  Jones  then  caught  Kerr,  and  Tom  Irvine  got  up  and  threw  a 
vase  at  Kerr,  striking  him  about  the  head.  From  Kerr's  head  the 
vase  glanced  and  broke  against  a  show-case.  About  four  hours 
before  this  rencontre,  the  witness  saw  the  vase,  and  it  then  had  a 
paper  attached  to  it  by  a  string.  Witness  did  not  know  what  was 
written  on  the  paper.  Tom  Irvine  was  twenty-eight  years  old,  and 
was  larger  and  heavier  than  his  brother,  the  defendant.    He  had 
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been  accidentally  shot  through  the  left  shoulder,  and  had  but  little 
use  of  his  left  arm.  Kerr  was  about  forty-seven  years  old,  weighed 
one  hundred  and  seventy  or  one  hundred  and  eighty  pounds,  and 
was  a  stout,  robust,  heavily  built  man.  His  left  elbow  had  been 
shattered  by  a  shot,  and  he  had  but  little  use  of  his  left  arm. 

The  witness  saw  the  last  part  of  the  struggle  in  which  Kerr  was 
killed,  and  which  occurred,  as  stated,  on  the  2d  day  of  July,  18S5. 
Witness  was  about  two  blocks,  or  five  hundred  feet,  distant  from 
the  scene  where  the  shooting  occurred.  Ho  heard  the  reports  of 
pistols,  and,  looking  around,  he  saw  Tom  Irvine  and  Kerr  shooting 
at  each  other,  and  defendant  rushing  on  Kerr  as  if  to  catch  or  seize 
him.  Defendant  had  no  pistol  in  his  hand  that  the  witness  saw, 
nor  did  he  fire  a  shot.  He  ran  up  to  Kerr  and  struck  at  him  with 
something,  and  he  and  Kerr  clinched,  and  struggled,  the  witness 
thought,  for  the  possession  of  Kerr's  pistol.  Tom  then  stepped  up 
and  shot  Kerr.  Two  shots  were  fired,  but  the  smoke  obscured  the 
vision  of  the  witness,  and  he  did  not  see  who  fired  the  second  shot. 
Kerr  commenced  sinking  when  shot,  and  defendant  laid  him  down. 

Cross-examined,  the  witness  said  that  Tom  Irvine  was  drunk  when 
he  and  Kerr  bad  the  difficulty  in  Riley's  drug  store  a  few  days  be- 
fore the  fatal  rencontre.  Kerr,  when  he  remarked  to  Tom  that  if 
ho  jumped  on  him  he  would  jump  off  very  quick,  advanced  upon 
Tom.  Tom  Irvine  said  that  Kerr  had  written  abroad  for  claims 
not  due  upon  which  to  attach  his  property,  and  that  he  would  not 
pay  claims  against  him  until  they  were  due.  Witness  had  known 
the  defendant  for  the  two  and  a  half  years  he  had  lived  in  Bowie. 
His  reputation  was  that  of  a  peaceable  citizen. 

J.  R.  Frost,  for  the  State,  produced  a  plat  of  the  town  of  Bowie, 
and  testified  that  he  drafted  the  same,  and  that  it  was  correct. 
According  to  that  plat  Mason  street,  ninety  feet  wide,  running 
north  and  south,  is  intersected  near  its  north  extremity  by  Tarrant 
street,  running  east  and  west,  and,  near  its  southern  extremity,  at  a 
point  a  short  distance  north  of  the  Fort  Worth  &  Denver  City  rail- 
way track,  by  Wise  street,  running  east  and  west.  The  bank  build- 
ing stood  on  the  west  corner  of  Tarrant  and  northwest  corner  of 
Mason  street.  Kerr's  office  stood  on  Tarrant  street  west  of  the  bank, 
and  on  the  north  side  of  the  street.  Riley's  drug  store,  the  back 
part  of  which  was  Jarrett's  office,  was  on  the  corner  of  Tarrant  and 
Mason  streets,  opposite  the  bank.  The  buildings  then  running 
south  on  the  west  side  of  Mason  street  were  occupied  by  the  follow- 
ing persons  or  used  for  business  houses  in  the  order  named :  Craw- 
ford, saloon,  Check,  Arnold,  vacant,  Andrews,  Irvine  &  Co.'s  f ami- 
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tare  store,  Kapp,  and  a  drug  store  which  stood  at  the  corner  of 
"Wise  street.  Opposite  the  drug  store,  on  Wise  street,  was  a  saloon. 
"Ward's  saloon  stood  on  the  east  side  of  Tarrant  street,  at  the  corner 
of  Mason  street,  and  just  opposite  and  east  from  the  bank.  The 
public  well  was  in  the  exact  center  of  the  intersection  of  Mason 
and  Tarrant  streets.  The  Lockard  House  was  east  and  opposite 
Riley's  drug  store  on  Mason  street,  and  south  and  opposite  Ward's 
saloon  on  Tarrant  street,  forming  the  other  corner  of  Mason  and 
Tarrant  streets.  The  buildings  on  Mason  street,  on  the  east  side 
running  south,  came  then  in  the  following  order:  Wheeler,  Mat- 
lock, Central  Hotel,  vacant,  livery-stable,  Raines,  Cleaver,  postoffice 
and  Hulme.  Mason  &  Sons'  business  house  stood  on  the  corner 
south  of  Hulme,  and  across  Wise  street. 

Continuing,  the  witness  testified  that  between  5  and  6  o'clock 
on  the  evening  of  July  2,  1885,  while  be  was  sitting  on  a  chair  in 
front  of  Crawford's  store  on  Mason  street,  Tom  Irvine  and  the  de- 
ceased, quarreling,  came  around  the  corner  of  Doctor  Riley's  drug 
store*  Witness  heard  deceased  say:  "Go  away,  Tom,  I  want  no 
row  with  you."  They  went  on  down  Mason  street,  quartering 
across  towards  the  postoffice,  and  when  they  got  opposite  the  Cen- 
tral Hotel  the  deceased  stopped  and  Tom  Irvine  stepped  a  short 
distance  ahead  and  called  the  defendant,  who  came  towards  him 
from  the  direction  of  Irvine's  furniture  store.  Defendant  stepped 
up  to  the  deceased,  banded  him  a  piece  of  paper  and  asked :  "  Did 
"you  write  that?"  Deceased  made  a  reply  which  witness  did  not 
hear,  when  defendant  struck  or  struck  at  the  deceased,  and  deceased 
staggered  or  stepped  back  and  drew  a  pistol  with  which  he  struck 
the  defendant.  Tom  Irvine  then  drew  a  pistol  and  he  and  deceased 
iired  at  each  other,  shooting  about  the  same  time.  Tom  was  to  the 
right  and  defendant  to  the  left  of  deceased.  Deceased  backed  up 
the  street,  firing  at  Tom  first  and  then  at  defendant.  Tom  and  the 
defendant  followed  the  deceased,  Tom  firing  four  or  five  shots  and 
the  defendant  two  or  three,  until  the  parties  got  to  a  point  in  Mason 
street  near  the  public  well,  when  defendant  caught  up  a  board, 
rushed  upon  deceased  and  struck  him  with  it,  and  then  cl  in  cued  him 
from  behind,  when  Tom  Irvine  ran  up,  placed  his  pistol  near  de- 
ceased's body  and  fired,  and  defendant  eased  deceased  to  the  ground. 

Cross-examined,  witness  testified  that  he  sat  about  thirty  or  forty 
steps  from  where  the  deceased  fell.  He  saw  nothing  of  a  pistol 
lying  on  tho  ground,  nor  did  he  see  a  pistol  thrown  into  the  air. 
Tom  Irvine  called  the  defendant  two  or  three  times  just  before  the 
firing  began.    Witness  did  not  know  where  the  defendant  got  the 
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paper  he  handed  the  deceased.  Witness  did  not  hear  what  deceased 
said  in  reply  to  defendant's  question  whether  or  not  he  wrote  it,  bat 
be  said  something.  Defendant  strnck  or  struck  at  the  deceased,  and 
the  deceased  struck  the  defendant.  The  deceased  drew  his  pistol 
before  Tom  Irvine  drew  his,  and,  the  witness  thought,  fired  a  mo- 
raeftt  first.  Defendant  had  a  bleeding  cut  over  the  left  eye  which 
was  inflicted  with  a  hard  instrument.  Witness  did  not  know  when 
nor  where  the  defendant  got  his  pistol.  He  put  his  pistol  up  and 
caught  up  the  board  or  stave  just  before  deceased  was  shot  down. 
His  pistol  was  a  bright  thirty-eight  calibre  revolver.  Deceased  fell 
at  the  well.  Wituess  could  not  swear  that  the  deceased  did  not 
knock  the  defendant  down  when  he  struck  him. 

G.  W.  McNew  was  the  next  witness  for  the  State.  He  testified 
that  he  knew  the  defendant  and  his  brother  Tom,  and  at  the  time 
of  his  death  was  acquainted  with  the  deceased,  who  was  a  lawyer, 
and  practiced  his  profession  in  the  town  of  Bowie.  Some  two  or 
three  hours  before  the  homicide,  the  witness  saw  the  defendant  and 
his  brother  Tom,  Doctor  Riley  and  Mr.  Jarrett  standing  together 
in  the  street  some  twenty  or  thirty  feet  distant  from  the  office  of 
the  deceased.  Witness  heard  Tom  Irvine  swear  that  he  would  go 
into  the  deceased's  office,  which  Doctor  Riley  prevented  him  from 
doing.  Witness  heard  some  one,  defendant  be  thought,  tell  Tom 
that  he  could  see  deceased  on  the  street,  and  that  he  must  not  go 
into  his  office.  The  parties  presently  went  off  together  towards 
Jarrett's  office.  Witness  did  not  know  that  deceased  saw  or  heard 
the  parties  at  the  time  referred  to,  but,  having  passed  them,  and 
gone  into  deceased's  office,  where  he  found  the  deceased  and  'Squire 
Stallings,  he,  himself,  from  that  office,  heard  Tom  cursing;  and, 
whether  or  not  deceased  and  Stallings  heard  him,  they  were  quite 
as  well  situated  to  hear  him  as  witness  was.  Some  time  after  this 
the  deceased  left  his  office  and  started  off  towards  Riley's  drug 
store.  When  about  opposite  Jarrett's  office,  he  was  met  by  Tom 
Irvine,  and  some  words  passed  between  them.  Witness  heard  the 
deceased  say:  "I  don't  want  to  have  a  difficulty  with  you,  Tom." 
Tom  and  deceased  then  passed  into  Mason  street,  and  when  in  front 
of  Riley's  drug  store,  or  Crawford's  store,  they  stopped  and  Tom 
called  the  defendant.  Defendant  came  up  the  street  from  about 
his  furniture  store,  and  handed  deceased  a  paper,  and  asked  de- 
ceased if  he  signed  it.  Deceased  replied  that  he  did.  Defendant 
thereupon  struck  deceased  with  his  fist.  Deceased  stepped  back  and 
drew  his  pistol,  and  he  and  Tom  fired  at  each  other  about  the  same 
time.    Defendant  then  ran  at  the  deceased  and  was  knocked  down 
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by  the  deceased.  Defendant  managed  to  catch  deceased  about  the 
neck,  when  Tom  ran  up  and  shot  the  deceased.  Deceased  sank 
back  and  defendant  eased  him  to  the  ground. 

Cross-examined,  the  witness  said  that  he  saw  the  defendant 
throughout  the  whole  of  the  difficulty,  but  did  not  see  him  with  a 
pistol,  nor  did  he  see  him  shoot.  Deceased's  pistol  dropped  from 
his  hand  as  the  defendant  laid  him  down. 

J.  M.  Crawford  was  the  next  witness  for  the  State.  He  testified 
that  he  saw  the  difficulty  which  culminated  in  the  death  of  Mr. 
Kerr  on  the  2d  day  of  July,  1885.  Deceased  passed  witness's  place 
on  his  way  home,  or  at  least  going  in  that  direction,  late  that  even- 
ing, and  when  about  opposite  witness's  door,  and  about  in  the  mid- 
dle of  the  street,  he  was  met  by  Tom  Irvine.  Talk  of  some  kind 
ensued,  judging  from  their  manner  and  gesticulation.  Presently 
Tom  called :  " Sid l"  and  motioned  some  one  to  come  to  him.  The 
defendant  arrived  in  a  few  moments,  and  handed  a  paper  to  the 
deceased.  Something  was  evidently  said  by  each  of  the  parties, 
though  witness  overheard  nothing,  and  then  the  defendant  struck 
Kerr  with  his  fist.  Kerr  drew  his  pistol  and  struck  at  the  defend- 
ant. By  this  time  Tom  Irvine  had  drawn  his  pistol,  and  he  and 
deceased  began  firing  about  the  same  time.  Kerr  was  backing  all 
the  time  the  shooting  was  going  on  until  the  public  well  was 
reached.  Then  the  defendant  rushed  forward  and  struck  deceased 
over  the  head  with  a  plank.  He  then  caught  deceased  and  held 
him  until  Tom  came  up  and  shot  him.  When  he  fired  the  fatal  shot 
Tom  held  the  pistol  against  Kerr's  side.  Witness  went  to  the  rear 
of  his  store  after  the  fatal  shot  was  fired,  and  saw  no  more  of  the 
difficulty.  Kerr's  body  was  brought  into  witness's  store,  and  taken 
thence  to  his  home.  Kerr  retreated  some  sixty  or  seventy  feet 
while  the  firing  was  kept  up,  and  the  defendant  and  Tom  Irvine 
advanced  that  distance,  but  not  as  rapidly  as  Kerr  retreated. 

Cross-examined,  the  witness  said  that  if  the  defendant  was 
knocked  down  during  the  struggle,  he  did  not  see  or  know  it.  If 
the  defendant  had  or  used  a  pistol  during  the  struggle,  witness  did 
not  see  it.  If  the  defendant  had  a  pistol  between  the  time  the  fight 
began  until  he  picked  up  the  board,  the  witness  in  all  probability 
would  not  have  seen  it.  He  had  no  pistol  that  the  witness  saw 
when  he  went  up  to  Kerr  with  the  board.  If  Kerr  knocked  de- 
fendant down,  and  shot  at  him  while  he  was  on  the  ground,  witness 
did  not  see  it.  He  did  not  see  the  defendant  when  he  picked  up  the 
board.  The  shooting,  and  the  whole  oPthe  difficulty,  occurred  on 
the  street,  in  plain  view  of  the  witness,  except  when  the  shooting 
Vol.  XX— 2 
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commenced.  At  the  first  shot  witness  stepped  from  his  door  to  his 
window,  making  but  one  quick  step,  and  saw  nothing  of  the  fight 
while  he  was  passing  between  those  two  points.  He  was  unable  to 
say  whether  or  not  a  shot  was  fired  while  he  was  passing  from  his 
door  to  his  window.  Defendant,  the  witness  thought,  was  on  the 
street  throughout  the  difficulty.  He  might  possibly  have  had  and 
fired  a  pistol  without  witness  seeing  it,  as  he  did  not  look  at  him 
constantly.  Witness  did  not  think,  however,  that  the  defendant  had  a 
pistol  at  any  time  during  the  difficulty.  Defendant  was  in  his  shirt 
sleeves,  but  bad  his  vest  on.  Witness  had  one  perfect  eye,  and 
oould  partially  see  with  the  other. 

On  re-direct  examination,  the  witness  said  that,  according  to  his 
recollection,  Kerr  was  stunned  by  the  blow  with  the  plank,  and 
dropped  his  pistol  then.  This  was  before  Tom  Irvine  rush^i  up  and 
fired  the  fatal  shot.  Re-crossed,  witness  said  that  he  did  not  see 
Kerr's  pistol  fall  to  the  ground,  but  he  saw  Kerr's  hand,  holding  the 
pistol,  go  down.  Kerr's  pistol  was  presented  towards  Tom  Irvine 
when  he  was  struck  with  the  board  in  defendant's  hands.  Witness 
saw  no  pistol  on  the  ground. 

M.  Wheeler  testified,  for  the  State,  that  while  he  was  sitting  on 
the  fence  around  the  public  well,  about  or  near  sundown  on  the 
evening  of  July  2,  1885,  he  saw  Captain  J.  W.  Kerr  leave  his  office 
and  start  towards  Mason  street,  which  led  in  the  direction  of  the 
postoffice  and  of  Kerr's  house.  When  Kerr  got  about  opposite  Jar- 
rett's  office,  Tom  Irvine  stepped  from  Jarrett's  office  and  joined  Kerr. 
They  had  some  talk  which  witness  did  not  hear,  and  finally  passed 
on  to  Mason  street,  seemingly  looking  for  some  one.  About  this 
time  witness  left  the  fence  and  went  into  his  house  and  took  his 
position  near  his  front  window,  where  he  could  see  it  out.  Kerr 
and  Tom  Irvine  walked  down  Mason  street,  quartering  across  it  to- 
wards the  postoffice  and  towards  Kerr's  house.  They  stopped  about 
the  middle  of  the  street  and  a  little  south  of  witness's  house,  and 
Tom  called  to  the  defendant  by  name,  motioning  him  to  come  to 
where  he  and  Kerr  wera  Defendant  soon  joined  them  and  handed 
Kerr  a  paper  which  Kerr  examined,  and  presently  defendant  struck 
Kerr  with  bis  fist.  Kerr  staggered  or  stepped  back  and  commenced 
drawing  his  pistol.  Tom  Irvine  began  to  draw  his  pistol  The  two 
pistols  were  drawn  about  the  same  time,  but  witness  saw  Kerr's 
first.  Witness  then  stepped  back  from  his  window  and  saw  none 
of  the  firing  which  immediately  ensued,  nor  did  he  see  anything 
that  happened  subsequently.  When  he  went  to  the  door  after  the 
shooting  was  over,  he  saw  Kerr  lying  on  the  ground  and  defendant 
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stooping  over  bim.  Defendant  then  bad  a  pistol  in  his  hand,  which 
he  seemed  to  look  at  for  a  moment,  when  he  laid  it  on  tho  ground. 
The  difficulty  began  at  a  point  about  forty  yards  distant  from  the 
point  where  Tom  Irvine  joined  Kerr.  Kerr  and  Tom  walked  side 
by  side  from  the  point  where  they  met  to  the  point  where  the  tight 
began.  Kerr's  left  arm  was  disabled.  There  was  no  bone  from  the 
elbow  to  the  hand,  and  that  part  of  his  arm  could  be  bent  around 
in  any  manner.  Tom  Irvine  and  defendant  were  both  stout,  healthy 
looking  young  men,  either  of  them  Kerr's  physical  superior. 

Cross-examined,  the  witness  testified  that  defendant  struck  Kerr 
immediately  after  Kerr  commenced  to  examine  the  paper.  Kerr 
made  no  effort  to  strike  the  defendant  in  return,  but  commenced 
to  draw  bis  pistol.  Witness  stepped  back  from  his  position  at 
the  window  at  this  time,  because  he  was  in  pretty  fair  range  of 
Tom  Irvine's  pistol.  From  the  window  witness  stepped  to  the  space 
next  to  the  door,  and  remained  there  until  the  shooting  was  over, 
which  was  within  about  three  minutes.  When  the  pistols  were 
drawn  the  witness  could  see  about  six  feet  on  each  side  of  the 
parties.  No  one  save  the  Irvines  were  then  within  six  feet  of  Kerr. 
There  was  a  crowd  of  people  on  the  sidewalk,  some  five  or  six  steps 
distant  from  the  Irvines  and  Kerr.  Witness  could  not  say  whether 
Kerr  stepped  back  after  the  defendant  struck  him,  or  whether  he 
staggered  back  from  the  effect  of  the  blow.  Kerr,  when  struck  by 
defendant,  held  the  paper  in  his  right  hand.  He,  immediately  upon 
being  struck,  thrust  his  right  hand  into  the  corresponding  pocket  of 
bis  pants,  and  commenced  to  draw  his  pistol.  Witness  stood  to 
Kerr's  left  at  that  time.  Kerr  had  on  a  long-tailed  " duster"  coat, 
but  did  not  draw  his  pistol  from  the  pocket  of  that  coat.  The 
shooting  (fid  not  begin  for  several  seconds  after  witness  stepped  back 
from  the  window.  The  only  time  during  the  difficulty  when  witness 
saw  a  pistol  in  the  defendant's  hand  was  when,  after  the  shooting 
was  over,  he  was  stooping  over  Kerr's  body.  He  was  then  looking 
at  a  pistol  which  he  presently  placed  on  the  ground  near  the  body. 
Kerr  was  a  man  of  about  forty-five  years  of  age,  would  weigh  per- 
haps one  hundred  and  ninety  pounds,  and  was  strong  and  robust, 
except  that  his  left  arm  was  boneless  from  the  elbow  down.  He 
could  carry  a  book  and  things  of  such  weight  on  that  arm.  Kerr, 
when  witness  saw  him  first,  just  before  the  fight,  was  going  from 
his  office  towards  Riley's  drug  store.  Kerr's  office,  as  shown  by  the 
plat,  was  on  the  north  side  of  Tarrant  street.  Jarrett's  office, 
opposite  which  he  and  Tom  Irvine  met,  was  on  the  south  side  of 
Tarrant  street,  and  at  the  rear  end  of  Doctor  Riley's  drug  store. 
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Tom  Irvine  went  from  Jarrett's  office  where  he  joined  Kerr  on 
Tarrant  street.  After  a  few  moments'  talk  they  passed  from  Tar- 
rant street  to  Mason  street  and  walked  a  short  distance  down  the 
sidewalk,  looking  into  houses  as  though  looking  for  some  one.  Then 
they  started  quartering  across  the  street,  and  walked  in  that  direc- 
tion until  they  got  to  and  stopped  in  the  middle  of  the  street.  The 
place  where  they  stopped  was  about  thirty  steps  north  of  the  post- 
office,  and  about  one  hundred  and  fifteen  yards  from  Kerr's  house. 
T.  H.  Mathews  was  the  next  witness  for  the  State.  He  testified 
that  he  saw  the  defendant  on  the  gallery  of  Riley's  drug  store  about 
One  hour  before  the  fatal  difficulty.  He  then  called  the  witness's 
attention  to  a  vase  which  was  hanging  on  Riley's  gallery  by  a  string, 
to  which  was  attached  a  note  which  read  as  follows:  "  This  vase  was 
presented  to  J.  W.  Kerr  by  T.  E.  Irvine.  Please  let  it  hang."  This 
note  was  written  in  the  defendant's  handwriting,  and  defendant 
called  witness's  attention  to  it  in  a  jocular  manner.  Tom  Irvine 
and  the  defendant  were  brothers.  The  latter  was  employed  about 
T.  E.  Irvine  &  Co.'s  furniture  store,  but  witness  was  unable  to  say 
whether  he  was  a  partner  or  a  clerk.  Witness,  just  bjfore  the  diffi- 
culty began,  had  a  business  interview  with  Kerr  in  front  of  his 
office.  Kerr  had  a  letter  in  his  hand  which  he  said  he  was  going  to 
mail,  and  he  and  witness  started  from  Kerr's  office  to  the  postoffice. 
When  opposite  Jarrett's  office,  Tom  Irvine,  who  came  from  Jar- 
rett's  office,  stepped  up  and  told  Kerr  that  he  wanted  to  see  him  a 
minute.  Tom  then  asked  Kerr  if  he  wrote  that  note  and  put  it  on 
the  vase.  Kerr  said  that  he  did.  Tom  then  told  Kerr  that  he  would 
make  the  defendant  whip  him  or  do  it  himself.  Kerr  replied: 
"Now,  Tom,  I  want  you  to  go  away  and  let  me  alone.  I  want  no 
difficulty  with  you."  Witness  started  on  down  the  street,  followed 
by  Kerr,  who  in  turn  was  followed  by  Tom  Irvine.  When  witness 
got  to  the  platform  in  front  of  Riley's  drug  store,  he  heard  Tom 
Irvine  call  the  defendant.  When  Kerr  stepped  up  on  the  platform, 
Tom  put  his  hand  on  Kerr  and  told  him  to  stop,  and  asked  witness 
if  he  knew  where  the  defendant  then  was.  Witness  replied  that  he 
did  not,  and  walked  on  down  to  Crawford's  store  and  stopped. 
Kerr  and  Tom  followed,  until  they  reached  the  front  of  Crawford's 
store,  when  Kerr  left  the  sidewalk  and  started  across  the  street, 
quartering  towards  the  postoffice.  Tom  followed,  and  Kerr  stopped 
about  the  middle  of  the  street,  turned  around  and  said:  "Now, 
Tom,  I  warn  you  to  let  me  alone.  I  don't  want  to  have  a  difficulty 
with  you."  Tom  then  called  the  defendant  several  times,  and  the 
witness  soon  saw  defendant  going  towards  Kerr  and  Tom  in  a  fast 
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walk,  with  a  piece  of  paper  in  his  hands.  He  handed  the  paper  to 
Kerr,  and  struck  him  a  blow  with  his  fist  about  the  same  time.  The 
blow  staggered  Kerr  backwards,  when  he  drew  his  pistol  and  pre- 
sented it  at  the  defendant.  About  the  time  that  Kerr  drew  his 
pistol  and  presented  it  at  the  defendant,  Tom  Irvine  drew  his  pistol 
and  covered  Kerr.  Kerr  turned  and  threw  his  pistol  towards 
Tom,  and  they  fired  about  the  same  time.  The  shots  were  fired  so 
nearly  at  the  same  instant  that  it  was  impossible  to  decide  which 
was  fired  first.  Defendant  then  ran  at  Kerr  with  something  in  his 
hand.  Kerr  struck  at  him  with  his  pistol,  and  either  knocked  or 
shoved  him  down.  Kerr  then  began  to  retreat,  firing  at  Tom 
Irvine,  who  advanced  firing  upon  him.  After  Kerr  had  retreated  a 
short  distance,  defendant  picked  up  a  stick,  or  some  other  such 
instrument,  with  which  he  rushed  upon  and  struck  Kerr.  Kerr 
turned  from  defendant,  about  half  around,  when  defendant  rushed 
up,  caught  Kerr  and  held  him  until  Tom  Irvine  ran  around  in  front 
of  and  shot  Kerr,  and  the  defendant  eased  the  body  to  the  ground. 
The  pistol  was  so  near  the  body,  when  fired,  that  the  flash  powder- 
burned  Kerr's  clothing  and  flesh.  Kerr  died  about  10  o'clock  on 
that  same  night.  Tom  Irvine  ran  off  up  the  street  after  the  fatal 
shot  was  fired,  and  witness  had  not  seen  him  since. 

Cross-examined,  the  witness  stated  that  he  saw  the  beginning  and 
the  close  of  the  fight.  Witness  stood  within  thirty  feet  of  the  par- 
ties with  nothing  intervening  to  obstruct  his  view.  He  did  not  think 
that  Kerr  fired  at  the  defendant  while  the  latter  was  on  the  ground. 
Witness  saw  nothing  in  the  defendant's  hand  as  he  arose  from  the 
ground.  He  had  something  in  his  hand  before  that  time,  or  at  least 
when  Kerr  turned  from  him  and  presented  his  pistol  at  Tom  Irvine, 
which,  tho  witness  thought,  was  a  pistol,  and  he  thought  the  defend- 
ant used  it  as  a  pistol.  If  the  defendant  fired  at  all,  be  fired  before 
he  was  knocked  down.  Witness  did  not  know  what  became  of  de- 
fendant's pistol,  if  he  had  one,  or  of  the  instrument  which  he  had  in 
his  hand,  and  which  witness  took  to  be  a  pistol.  Witness  could  not 
swear  positively  that  the  defendant  had  or  used  a  pistol  during  the 
fight,  but  it  was  his  firm  belief,  based  upon  what  he  saw,  that  de- 
fendant had,  and  fired  a  pistol  before  he  was  knocked  down.  Wit- 
ness saw  defendant  pick  up  the  stick  or  board  after  he  got  up,  and 
6a w  him  strike  Kerr  with  it,  using,  the  witness  thought,  both  hands. 
Witness  was  watching  the  defendant  when  he  eased  Kerr  to  the 
ground,  and  did  not  see  him  pick  up  a  pistol  or  lay  one  down.  Wit- 
ness did  not  think  that,  just  at  the  time  defendant  caught  Kerr, 
either  Kerr  or  defendant  fired.     Kerr  fell  about  thirty  feet  from 
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where  the  firing  began.     Defendant  said  nothing  that  witness  heard 
when  he  rushed  up  and  caught  Kerr. 

L.  H.  Bosser  testified,  for  the  State,  that  he  went  from  the  lumber 
yard  to  Jarrett's  office,  a  short  time  before  the  fatal  rencontre. 
Kerr  walked  with  him  a  part  of  the  way,  and  kept  on  to  his  office. 
While  witness  was  in  Jarrett's  office,  Tom  Irvine  stepped  to  the 
door,  and,  in  an  angry  manner,  said  that  he  was  going  to  whip  Kerr 
that  evening,  and  could  whip  any  one  who  thought  well  of  Kerr. 
While  witness  and  Tom  were  in  Jarrett's  office,  Kerr  and  Mr. 
Mathews  passed  down  the  street  from  Kerr's  office.  When  Kerr 
came  in  sight,  Mr.  Jarrett  put  his  arm  on  Tom's  shoulder  and  told 
him  that  be  must  not  go  out  to  Kerr, —  to  keep  away  from  him. 
Tom  then  told  Jarrett  to  turn  him  loose  or  he  would  knock  the 
water  out  of  him,  and  placed  his  hand  on  his  pistol,  which  was  se- 
cured to  his  person  by  the  waist-band  of  bis  pants.  Tom  then 
approached  Kerr  and  Mathews,  who  were  in  the  street,  going  to- 
wards Kerr's  home.  Tom  told  Kerr  that  he  wanted  to  see  him  a 
minute.  Kerr  told  Tom  to  go  away,  as  he  wanted  no  trouble.  He 
cautioned  Tom  several  times  not  to  bother  him.  The  two,  Kerr  and 
Tom,  walked  off  down  the  street  together,  the  first  insisting  that 
the  latter  should  go  away,  and  the  latter  insisting  that  the  former 
should  explain  something,  the  witness  did  not  know  what.  Witness 
■passed  out  of  Jarrett's  office,  as  they  left  the  street  on  which  they 
were,  and  kept  in  sight  of  them  until  they  got  opposite  the  Central 
Hotel  on  Mason  street,  when  Tom  called  the  defendant,  who  ap- 
proached from  the  direction  of  the  Irvine  Brothers'  furniture  store. 
Defendant  had  something  in  his  hand,  which  he  gave  to  Kerr,  who 
took  it,  and  almost  immediately  the  defendant  struck  at  him  with 
his  fist.  Defendant  and  Kerr  both  stepped  back,  Kerr  nearly  fall- 
ing. About  this  time  witness  saw  Tom  with  his  pistol  in  his  hand, 
holding  it  down  by  his  right  side.  Kerr  presented  his  pistol  at  de- 
fendant, and  Tom  his  at  Kerr.  Kerr  then  shifted  the  position  of 
his  pistol  and  fired  at  Tom,  and  then  Tom  fired  at  him.  Witness 
thought  be  saw  the  defendant  draw  a  pistol,  and  dodged  because  he 
was  in  range  of  defendant.  Witness  next  saw  Kerr  retreating  back- 
wards and  a  little  sideways,  firing  his  pistol.  Tom  Irvine  and  de- 
fendant both  followed  Kerr.  Defendant  caught  Kerr  with  one 
hand  and  Tom  fired  at  him.  Kerr  broke  loose  from  defendant  and 
ran  backwards  and  sideways  a  short  distance.  About  this  time  a 
steam  thresher  passed  in  front  of  the  contending  parties,  and  witness 
indistinctly  saw  defendant  and  Kerr  rush  together  and  go  to  strik- 
ing each  other,  witness  thought  with  pistols.    He  saw  a  pistol  fly 
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from  the  bands  of  one  of  them,  over  their  heads,  into  a  well-yard, 
some  ten  or  fifteen  feet  distant.  Just  after  this  occurred,  Tom  ran 
up,  pot  his  pistol  hand  around  defendant's  body,  and  fired  at  Kerf. 
Defendant  then  loosened  his  grasp  on  Kerr  and  eased  him  to  the 
ground.  Witness  heard  Kerr  cry  u  Oh ! "  and  saw  defendant's  face 
bleeding  a  little.  He  then  started  to  K<3rr  and  the  Irvines,  but  as 
be  got  near  be  saw  Tom  Irvine  working  his  pistol  as  though  he  was 
going  to  shoot  again,  and  in  consequence  dropped  back.  Just  as 
the  witness  started  to  the  body  he  saw  a  pistol  in  the  hands  of  the 
defendant,  another  in  the  hands  of  Tom  Irvine,  and  a  third  lying 
in  the  yard  around  the  well,  which  had  been  thrown  there  as  before 
stated. 

Cross-examined,  the  witness  stated  that  he  was  unable  to  say 
whether  defendant  had  a  board,  a  stick  or  a  pistol  in  his  hand  when 
he  and  Kerr  were  striking  at  each  other,  at  the  time  the  steam 
thresher  passed,  but  he  thought  then  and  now  that  both  men  had 
pistols.  The  pistol  which  was  thrown  into  the  well-yard  was  after- 
wards seen  by  the  witness.  It  was  neither  a  large  nor  a  small 
pistol ;  was  about  eight  inches  long  and  was,  the  witness  thought, 
about  forty-five  in  caliber.  It  had,  the  witness  thought,  a  bronze 
colored  handle.  He  judged  of  this  fact  only  by  the  glistening  of 
the  metal.  He  did  not  know  whether  it  was  a  revolver  or  a  single 
shooting  pistol.  The  last  shooting  seen  by  the  witness  occurred  be- 
tween the  bank  and  Riley's  drug  store,  nearer  the  drug  store  than 
the  bank.  It  occurred  a  little  to  the  left  of  the  front  of  the  witness, 
about  fifty  or  sixty  feet  distant  from  him.  The  first  shooting 
occurred  in  front  of  the  Central  Hotel.  Whatever  it  was  that  the 
defendant  had  in  his  hands  when  the  fight  ended  was  given  by  him 
to  Mr.  Jones. 

J.  W.  Linnen  testified,  for  the  State,  that  he  saw  the  Irvine  boys 
near  Riley's  drug  store  an  hour  or  two  before  the  shooting.  Tom 
wanted  to  go  into  Kerr's  office  and  see  him  about  the  vase  and  note. 
Defendant  said  to  Bob  Tieves  that  Tom  must  not  be  allowed  to  go 
into  Kerr's  office;  that  he  could  see  Kerr  on  the  street;  that  if  he 
went  into  Kerr's  office  Kerr  would  kill  him,  and  he,  defendant, 
would  then  have  to  kill  Kerr.  Kerr  lived  on  Wise  street,  and  in 
going  to  bis  house  from  his  office  he  usually  passed  down  Tarrant  to 
Mason  street,  going  by  Riley's  drug  store,  and  thence  to  and  down 
Wise  street  to  his  home.  Witness  did  not  see  the  first  of  the  diffi- 
culty. When  it  began  he  and  'Squire  S tailings  were  down  on 
Mason  street,  five  or  six  hundred  feet  distant.  While  standing  at 
that  point  the  witness  beard  something  like  a  slap  and  then  a  pistol 
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shot.  lie  then  looked  around  and  saw  Kerr  and  Tom  Irvine  shoot- 
ing at  each  other.  Witness  saw  smoke  from  what  he  took  to  be  a 
pistol  in  the  hands  of  the  defendant,  and  thought  that  he  too  was 
shooting.  He  did  not  see  the  defendant  strike  Kerr,  but  did  see 
him  run  up  to  and  grasp  Kerr,  after  which  Tom  Irvine  ran  up  and 
shot  Kerr.  Witness  may  have  been  mistaken  as  to  the  defendant 
having  a  pistol.  He,  witness,  was  excited,  and  there  was  consider- 
able smoke  in  the  street,  produced  by  the  firing  of  the  pistols. 

John  Stotts  testified,  for  the  State,  that  he  was  in  front  of  Riley's 
drug  store  when  the  difficulty  occurred.  He  first  heard  Tom  Irvine 
and  Kerr  quarreling  in  the  street  in  front  of  the  drug  store.  He 
heard  Tom  tell  Kerr  that  he  would  fight  him  in  any  manner  he 
would  suggest, —  that  he  wanted  to  fight  or  shoot  it  out.  Kerr  re- 
plied by  telling  Tom  to  go  away  and  let  him  alone, —  that  he  did  not 
want  to  have  any  trouble  with  him,  as  he  did  not  settle  business  in 
that  manner.  Tom  called  the  defendant,  who  came  and  handed 
Kerr  a  paper,  with  some  words  which  witness  did  not  hear.  Kerr 
made  some  reply,  and  defendant  slapped  him,  whereupon  Kerr 
stepped  or  staggered  back  and  drew  his  pistol.  Tom  Irvine  then 
drew  his  pistol,  and  he  and  Kerr  fired.  Kerr  first  covered  the  de- 
fendant with  his  pistol,  but  turned  and  fired  it  at  Tom.  Defendant 
then  closed  upon  Kerr,  and  Kerr  knocked  him  down  with  his  pistol. 
Getting  up  defendant  caught  up  a  plank,  which  he  broke  over  Kerr's 
head.  The  defendant  then  caught  Kerr,  a  pistol  fired,  and  Tom 
Irvine  ran  around  defendant  and  shot  Kerr,  and  defendant  eased 
him  to  the  ground. 

Cross-examined,  the  witness  testified  that  defendant  had  on  a 
vest  but  no  coat.  He  had  nothing  in  bis  hand  but  the  note  until  he 
picked  up  the  plank.  He,  defendant,  approached  Kerr  after  the 
shooting  commenced  with  his  hands  up  in  a  "catching"  attitude. 
He  was  knocked  down  by  Kerr  as  soon  as  he  got  in  reach,  and  got 
up  with  the  plank.  Witness  saw  a  piece  of  the  plank  fly  through  the 
air  when  tbe  blow  was  struck,  but  saw  no  pistol  thrown  or  projected 
through  the  air.  When  Kerr  and  defendant  clinched  they  had 
their  hands  up,  defendant  trying  to  get  Kerr's  pistol.  When  the 
shooting  first  began  witness  ran  towards  tbe  combatants  and  called 
to  bystanders:  " Let's  stop  this  thing! "  But,  as  no  one  offered  to 
assist  witness,  he  did  not  go  further  towards  them. 

Doctor  W.  G.  Hayes,  testifying  for  the  State,  described  the  wound 
on  deceased's  person.  He  was  struck  by  two  balls.  The  first 
glanced  across  his  abdomen  and  lodged  in  the  thigh,  inflicting  only 
a  slight  wound.     The  flash  from  that  shot  set  fire  to  his  clothes. 
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The  mortal  wound  was  in  the  right  breast.  The  ball,  entering 
about  four  inches  below  the  nipple  and  three  inches  to  the  right  of 
the  center  of  the  chest,  passed  through  the  body  and  lodged  in  the 
spinal  column.  That  shot  also  powder-burned  the  clothing  and 
flesh.  Kerr  was  shot  about  6  o'clock  and  died  about  10.  At  about 
9  o'clock  he  asked  if  either  of  the  Irvines  was  shot.  Being  answered 
in  the  negative,  he  said  that  that  fact  was  the  only  thing  he  re- 
gretted. When  asked  why  he  did  such  poor  shooting,  he  answered 
that  defendant  held  him  while  Tom  Irvine  shot  him.  The  State 
closed,  and  the  case  was  opened  for  the  testimony  of  the  defense. 

B.  E.  Green  testified  that  he  had  resided  in  Montague  county, 
Texas,  since  1876,  and  had  held  for  one  term  each,  the  offices  of 
county  judge,  county  attorney  and  county  treasurer  of  Montague 
county.  He  had  known  the  defendant  since,  bis  location  in  Bowie 
in  1S83,  and  knew  his  reputation  for  peace  and  quietude,  and  knew 
that,  during  that  period,  he  had  sustained  the  reputation  of  a  peace- 
able, quiet  and  law-abiding  citizen. 

Clark  Arnold  corroborated  Judge  Green's  testimony  as  to  the 
reputation  of  the  defendant  as  a  peaceable  and  law-abiding  citizen. 
He  testified,  in  addition,  that  he  saw  the  defendant,  just  before  the 
shooting,  when  he  went  from  the  furniture  store  to  where  Tom 
Irvine  and  Kerr  were,  in  response  to  a  call  for  him.  Witness  was 
closing  the  door  of  his  shop  on  Mason  street,  when  defendant  passed 
by  on  his  way  to  the  place  where  the  fight  occurred  a  few  minutes 
later.  He  was  in  his  shirt  sleeves,  but  wore  a  vest.  Witness  saw 
no  pistol  on  the  defendant's  person  or  in  his  hands.  He  had  no 
paper  in  his  hands  that  the  witness  saw.  lie  walked  leisurely  and 
not  rapidly,  with  his  hands  down  by  his  side.  Witness  noticed 
particularly  to  see  if  he  had  a  pistol.  He  was  led  to  do  so  by  the 
fact  that  he  saw  Kerr  and  Tom  Irvine  standing  in  the  street  a  short 
distance  off,  and  expected  trouble  from  the  fact  that  they  had  had 
a  difficulty  some  ten  days  before.  In  anticipation  of  a  struggle 
which  be  did  not  wish  to  see,  the  witness  went  into  Raines's  store 
before  the  collision. 

Wade  Atkins  supported  the  testimony  of  the  two  previous  wit- 
nesses for  the  defense  as  to  the  defendant's  unexceptionable  reputa- 
tion for  peace  and  quietude.  He  did  not  see  the  difficulty,  which 
occurred  while  he  was  down  beyond  the  railroad  grade,  engaged  in 
a  game  of  ball.  He  heard  the  shooting.  There  was  a  slight  inter- 
mission after  the  first  shot  was  fired,  and  then  the  shooting  became 
rapid.  Climbing  up  the  railroad  grade,  and  looking  from  that 
point,  he  saw  a  body  lying  on  Mason  street  near  the  public  well. 
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Cross-examined,  the  witness  said  that  on  his  way  back  to  business, 
he  saw  the  defendant  in  the  back  room  of  his  store  washing  blood  from 
his  face  and  head.  The  wound  from  which  the  blood  was  flowing 
looked  like  a  bullet  hole. 

J.  I.  G.  Cowan  testified  as  did  the  previous  witnesses  for  the  de- 
fense as  to  the  defendant's  reputation  as  a  quiet  and  law-abiding 
citizen.  He  stated  further  that  he  saw  the  fatal  difficulty.  Wit- 
ness, while  near  Kapp's  store,  going  down  the  street,  met  the  defend- 
ant going  up.  Defendant  went  on  to  the  point  where  Kerr  and 
Tom  Irvine  were  standing.  He  stood  quietly  for  about  thirty  sec- 
onds and  then  struck  at  Kerr  with  his  fist  Kerr  then  struck 
at  the  defendant  with  a  pistol.  Kerr  then  fired  at  Tom  Irvine, 
and  the  next  two  shots  were  fired  very  nearly  together.  Kerr 
and  Tom  did  all  the  shooting.  Defendant  did  not  fire  a  single  shot 
during  the  fight.  If  he  had  fired  a  single  shot,  witness  would  cer- 
tainly have  seen  it.  Kerr  shot  at  the  defendant,  and  the  defendant 
dropped  down ;  then  straightened  up  and  ran  up  to  Kerr  and  caught 
him  by  the  shoulder.  The  witness  was  absolutely  certain  that  the 
defendant  did  not  shoot  a  single  time,  unless  he  fired  the  last  shot, 
which  shot  the  witness  did  not  see. 

Cross-examined,  the  witness  stated  that  the  position  of  defendant 
with  respect  to  Kerr  during  the  fight  was  on  Kerr's  left,  and  Tom 
Irvine  was  to  Kerr's  right.  Defendant  was  dodging  bullets  during 
the  time  that  Kerr  and  Tom  were  shooting  at  each  other.  Kerr 
fell  from  fifty  to  seventy-five  feet  from  the  point  where  the  fight 
commenced,  having  backed  that  distance.  Defendant's  head  was 
cut.  Witness  did  not  know  whether  or  not  defendant  was  excited 
during  the  fight.  Witness  saw  the  defendant,  Tom  Irvine,  Doctor 
Biley,  £.  L.  Jarrett  and  others  near  Kerr's  office  some  two  hours 
before  the  shooting. 

William  Rose  testified  that  he  had  charge  of  the  threshing  engine 
spoken  of  by  a  State's  witness,  and  had  it  on  Tarrant  street  when 
the  fatal  rencontre  occurred.  Witness  first  saw  Kerr  and  Tom  Irvine 
standing  on  Tarrant  street.  They  soon  left  that  point  together, 
and  walked  to  a  point  on  Mason  street,  where  they  stopped.  Tom 
Irvine  then  called  to  the  defendant,  and  the  defendant  came  to 
where  he  and  Kerr  were  standing.  He  handed  Kerr  a  paper,  and 
soon  after  struck  him  with  his  fist.  Kerr  then  struck  the  defendant 
and  knocked  him  down,  and  then  turned  and  fired  his  pistol  at  Tom. 
If  the  defendant  had  a  pistol,  witness  did  not  see  it.  Kerr  drew  his 
pistol  before  Tom  Irvine  drew  his,  and  as  soon  as  Tom  drew  bis 
pistol  the  witness  went  into  a  house. 
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Cross-examined,  the  witness  said  that  Kerr  fired  at  Tom  Irvine 
before  witness  went  into  the  bouse.  When  defendant  came  to  the 
place  where  Tom  and  Kerr  were,  he  came  in  a  walk.  He  was  called 
but  once  by  Tom,  so  far  as  the  witness  heard.  Tom  Irvine  had  a 
coat  on  during  the  fight. 

Mrs.  L.  P.  Hoover  testified  that  she  heard  the  shots  fired  in  the 
difficulty  which  resulted  in  the  death  of  Captain  Kerr.  Witness 
went  to  Kerr's  house  to  see  him  about  7  or  half-past  7  o'clock,  which 
was  after  the  fight.  She  heard  Kerr,  at  about  8  o'clock,  say  that 
he  felt  very  badly ;  that  the  defendant  struck  at  and  missed  him,  and 
that  he  then  fired  the  first  shot,  which  he  fired  at  Tom  Irvine.  He 
then  called  to  his  wife  and  said:  "  Yesta,  telegraph  your  mother 
that  I  am  mortally  wounded,  and  to  come."  When  he  made  these 
statements  Captain  Kerr  was  in  his  right  mind,  and  was  perfectly 
rational. 

Doctor  W.  G.  Hayes  testified  that  he  saw  Kerr  after  he  was  shot, 
first  in  Crawford's  store  and  then  at  his  house.  After  he  was  taken 
home,  Kerr  said  that  Tom  Irvine  shot  him  in  the  side,  and  the  reason 
he  made  no  better  defense  of  himself  was  that  defendant  held  him. 
Two  hours  after  this  statement  Kerr  asked  if  either  of  the  Irvine  boys 
were  hurt,  and  upon  being  informed  that  they  were  not,  he  said  that 
he  regretted  only  that  he  failed  to  hurt  them.  Doctor  Riley  and 
witness  were  called  together  to  see  Kerr.  Witness  heard  Doctor 
Riley  tell  Kerr  that  his  wounds  were  not  fatal ;  that  he  should  rally 
to  pall  through,  as  he  had  pulled  through  a  worse  scrape  when  his 
arm  was  shot.  Witness  had  then  told  Mrs.  Kerr,  privately,  that  her 
husband's  wounds  were  fatal,  and  that  death  would  ensue  speedily. 

W.  A.  Phillips  testified  that  he  was  standing  at  the  corner  of 
Mason  and  Wise  streets  in  Bowie  when  the  fatal  difficulty  between 
Kerr  and  the  Irvines  began,  and  thought  that  he  saw  the  whole  of 
the  fight.  He  turned  quickly  on  hearing  a  slap,  and  saw  Kerr  and 
Tom  Irvine  spring  apart.  Kerr  then  fired,  first  at  Tom  and  then 
at  the  defendant.  Defendant  was  doing  nothing  at  all  when  shot 
at  by  Kerr.  Tom  Irvine  then  shot  at  Kerr,  and  the  defendant 
seized  a  plank  lying  near  by  and  struck  Kerr  with  it,  and  then  seized 
Kerr  by  the  shoulder.  Kerr  backed  to  the  well,  when  Tom  Irvine 
stepped  up  and  fired  the  last  shot.  Defendant  had  no  pistol,  and 
did  not  fire  a  shot. 

Cross-examined,  the  witness  testified  that  at  the  time  of  the  shoot- 
ing Tom  Irvine  was  about  fifteen  feet  from  the  sidewalk  in  front  of 
Riley's  drug  store.  Kerr  shot  twice  at  Tom  Irvine  and  then  turned 
and  shot  twice  at  the  defendant.    Kerr,  while  the  shooting  was  in 
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progress,  backed  as  far  as  the  well.  When  the  defendant  struck 
Kerr  with  the  plank  the  witness  saw  something  fall,  which  at  the 
time  he  thought  was  Kerr's  pistol,  but  which  must  have  been  a  piece 
of  the  plank.  But  one  shot  was  fired  after  the  defendant  followed 
up  and  caught  Kerr,  and  that  shot  was,  the  witness  thought,  fired 
by  Tom  Irvine,  who  passed  his  hand  around  the  defendant  to  do  it. 
Defendant  and  Kerr  were  twenty  feet  apart  when  Kerr  fired  at 
defendant. 

D.  IL  Taylor  testified  that  he  saw  a  part  of  the  fatal  difficulty 
from  a  distance  from  the  parties  of  twenty-five  or  thirty  feet.  He 
saw  Kerr  and  the  defendant  run  together,  when  defendant  struck 
Kerr  with  a  board.  The  two  then  clinched,  the  defendant  catching 
hold  of  Kerr's  pistol,  which  Kerr  held  in  his  hand.  The  fatal  shot 
was  then  fired,  but  the  witness  was  unable  to  deoide  whether  it  was 
fired  from  Tom  Irvine's  pistol,  or  whether  it  was  discharged  from 
Kerr's  pistol.  Witness  saw  but  two  shots  fired,  though  he  heard  as 
many  as  five  others.  Kerr  and  defendant  had  about  got  together 
when  witness  saw  them  first,  and  it  was  witness's  opinion  that  de- 
fendant pulled  Kerr's  pistol  hand  down,  and  that  the  fatal  shot  was 
discharged  from  Kerr's  own  pistol. 

Doctor  H.  Riley  supported  the  testimony  of  previous  witnesses  as 
to  the  good  character  of  the  defendant  as  a  peaceable  and  law-abid- 
ing citizen.  The  witness  saw  the  defendant  and  Tom  Irvine  together 
about  an  hour  before  the  fatal  difficulty  occurred.  Tom  wanted  to 
go  into  Kerr's  office  and  see  him  about  a  matter  which  had  given 
him  offense.  Defendant  used  his  utmost  endeavor  to  prevent  Tom 
from  going  into  Kerr's  office,  telling  him  that  he  must  not  invade 
Kerr's  office,  and  that  he,  the  defendant,  would  see  Captain  Kerr  at 
some  other  time  and  reach  an  amicable  settlement  of  the  trouble. 
Tom  Irvine  was  then  mad  and  drinking.  Defendant  was  perfectly 
sober,  and,  apparently,  in  a  perfectly  even  and  unruffled  temper; 
not  mad,  so  far  as  the  witness  could  discover.  Tom,  the  defendant, 
Jarrett  and  the  witness  were  standing  within  ten  steps  of  Kerr's 
office,  when  Tom  was  avowing  his  purpose  to  go  into  that  office. 
Defendant  did  everything  in  his  power  to  keep  Tom  from  going  in, 
and  finally,  with  the  witness's  aid,  succeeded.  Tom  then  declared 
that  he  intended  to  whip  Kerr,  and  that  he  would  make  the  defend- 
ant whip  Kerr,  and  that  if  the  defendant  did  not  do  it,  he,  Tom, 
would  whip  the  defendant.  Defendant  again  told  Tom  that  he 
would  see  Captain  Kerr  and  settle  the  matter  amicably.  Tom  de- 
clared that  tbe  note  that  Kerr  had  written  was  an  insult  which  he 
would  not  take,  and  which  none  of  his  brothers  should  take.     Tom 
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and  Kerr  bad  a  difficulty  in  witness's  drug  store  some  eight  or  tea 
days  prior  to  the  fatal  one.  Tom  struck  at  Kerr  and,  being  drunk 
at  the  time,  fell.  Kerr  started  at  Tom  with  a  four-bladed  pocket- 
knife,  but  was  stopped.  Tom  then  took  a  vase  from  witness's  coun- 
ter, which  he  threw  at  Kerr.  The  vase  struck  Kerr,  glanced  and 
struck  the  show-case,  sustaining  a  small  break  in  the  collision. 
Defendant  was  not  present  when  that  difficulty  occurred.  Some 
time  afterwards  some  one  secured  the  broken  vase  and  suspended  it 
from  witness's  store  porch  with  a  note  attached,  reading  thus: 
"This  vase  was  presented  to  Captain  J.  W.  Kerr,  by  Tom  Irvine. 
Please  let  it  hang."  Some  time  afterwards  Captain  Kerr  read  the 
note,  and  wrote  under  it  the  words:  "Whoever  wrote  this  note  is 
a  contemptible  puppy.  J.  W.  Kerr."  He,  Kerr,  then  hung  the 
vase  and  note  back. 

W.  T.  Pen  testified  to  defendant's  good  reputation  for  peace  and 
quietude,  and,  further,  that  he  saw  the  concluding  part  of  the  fight. 
He  saw  defendant  and  Kerr  scuffling.  Kerr  was  trying  to  shoot 
the  defendant  when  Tom  Irvine  stepped  up  and  shot  Kerr. 

Robert  Tieves  testified  that  just  before  the  shooting  he  saw  Kerr 
and  Tom  Irvine  together  on  Tarrant  street.  From  Tarrant  street 
they  passed  to  Mason  street  in  front  of  Eiley's  drug  store  and 
stopped,  and  Tom  called  the  defendant  twice.  Defendant  came  up 
and  stopped  near  them.  Kerr  then  drew  his  pistol,  with  which  he 
first  struck  the  defendant  and  then  fired  at  Tom.  Tom  Irvine  then 
drew  his  pistol  and  two  or  three  shots  were  fired  simultaneously. 
Defendant  had  no  pistol  and  did  not  fire  a  shot.  He  seemed  to  be 
trying  to  get  to  Kerr.  Finally,  after  Kerr  shot  at  the  defendant, 
the  defendant  caught  Kerr,  and  Tom  passed  around  defendant  and 
fired  the  fatal  shot. 

Cross-examined,  the  witness  stated  that  Kerr  fired  the  first  shot, 
and  fired  it  before  Tom  Irvine  got  his  pistol  out.  Apparently  it 
was  defendant's  purpose  to  prevent  Kerr  from  shooting  him. 

T.  G.  Worley  testified  that  he  saw  all  'of  the  difficulty  after  the 
first  shot  was  fired.  The  first  that  the  witness  saw  of  the  defend- 
ant, and  that  was  just  after  the  first  shot  was  fired,  he  was  getting 
op  from  the  ground,  and  Kerr  and  Tom  Irvine  were  shooting  at 
each  other.  Defendant  then  got  a  board  with  which  he  struck  Kerr, 
and  then  he  caught  Kerr,  for  the  purpose,  as  it  appeared  to  witness, 
of  preventing  Kerr  from  shooting  again.  While  defendant  had 
hold  of  Kerr,  Tom  ran  up  and  fired  the  fatal  shot.  Tom  passed  all 
the  way  around  the  defendant  to  shoot  Kerr.  Defendant  had  no 
pistol. 
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Luther  Raines  testified  that  he  did  not  see  the  first  shot,  bat  saw 
all  of  the  fight  subsequent  to  it.  He  stepped  to  his  door,  looked  up 
Mason  street,  and  saw  Eerr  and  Tom  Irvine  shooting  at  each  other. 
Defendant  went  towards  Eerr  with  a  plank  and  struck  him,  and 
then  clinched  with  him,  when  Tom  stepped  up,  put  his  pistol  around 
the  defendant  and  fired  the  fatal  shot. 

C.  F.  Bowers  testified  that,  just  before  the  shooting  began,  he  saw 
the  defendant  going  from  his  place  of  business  on  Mason  street  to- 
wards the  point  in  that  street  where  Eerr  and  Tom  Irvine  were  then 
standing.  He  stopped  near  Eerr,  handed  him  a  piece  of  paper,  and 
presently  struck  or  struck  at  Eerr  with  his  fist.  Eerr  then  pulled 
his  pistol  and  knocked  the  defendant  down  with  it,  and  fired  it  at 
defendant  while  he  was  on  the  ground.  Eerr  and  Tom  Irvine  then 
shot  at  each  other.  Defendant,  who  meantime  had  got  up  from  the 
ground,  picked  up  a  board  and  struck  Eerr,  and  then  closed  on  and 
clinched  him,  and  Tom  Irvine  then  fired  the  fatal  shot.  Defendant 
eased  Eerr  to  the  ground,  at  the  same  time  motioning  with  his  band 
for  Tom  to  keep  back.  Defendant  then  picked  up  Kerr's  pistol, 
looked  at  it,  and  laid  it  down  again.  Defendant  had  no  pistol  and 
did  not  fire  a  shot  during  the  affray. 

Cross-examined,  the  witness  testified  that  Eerr  fired  the  first  two 
shots  and  gave  back.  Tom  then  pulled  his  pistol  and  he  and  Eerr 
fired  almost  simultaneously.  Witness  did  not  know  that  the  defend- 
ant struck  Eerr  in  the  face  at  the  beginning  of  the  fight,  but  he  did 
know  that  defendant  struck  at  him,  and  that  Eerr  then  knocked 
him  down  with  his  pistol.  Defendant  had  a  wound  on  his  forehead 
after  the  difficulty.  Tom  and  Eerr  did  all  the  shooting,  and  had  the 
only  pistols  engaged  in  the  battle. 

F.  S.  Williams  testified  that  he  saw  the  fatal  affray  between  Eerr 
and  the  two  Irvines  from  the  window  of  his  printing  office,  which 
was  located  over  a  saddle  shop  on  Mason  street.  Witness  was 
closing  up  to  start  home  when  he  saw  Eerr  and  Tom  Irvine  come 
down  the  street  and  stop  in  front  of  the  saloon.  While  they  were 
standing  there  Eerr  said  to  Tom:  "I  don't  want  any  difficulty,  but 
if  I  have  to  fight,  I  will  fight  you."  Eerr  then  handed  a  letter  to 
Mr.  Jones.  Tom  called  the  defendant,  who  came  up  the  street  from 
the  direction  of  the  furniture  store.  When  he  reached  the  parties, 
he  handed  Eerr  a  piece  of  paper.  Eerr  took  the  paper  and  imme- 
diately threw  it  back  at  the  defendant.  The  defendant  then  struck 
at  Eerr  with  his  fist,  and  Eerr  drew  his  pistol  and  fired  it  at 
Tom.  The  next  shots  were  fired  immediately  and  almost  simulta- 
neously by  Eerr  and  Tom  at  each  other.    Defendant  then  rushed 
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upon  Kerr  and  Kerr  knocked  him  down  with  his  pistol,  and  tired  at 
him  while  he  was  down.  Defendant  caaght  up  a  board  as  he  got 
up,  and  struck  Kerr  over  the  head  with  it.  Kerr  and  defendant 
then  clinched,  and  struggled  backwards.  Defendant  was  then  be- 
tween Kerr  and  Tom,  and  seemed  to  be  endeavoring  to  keep  between 
them,  but  Tom  passed  around  the  defendant  and  fired  the  fatal 
shot.  But  the  one  shot  was  fired  after  Kerr  and  defendant  clinched. 
Witness  would  certainly  have  seen  defendant's  pistol  if  he  had  had 
one.  He  bad  no  pistol,  nor  did  he  fire  a  single  shot  during  the  entire 
affray.  On  cross-examination  the  witness  said  that  he  heard  Kerr 
say  to  Tom:  "If  you  want  to  fight,  get  art  it." 

C.  C.  Johnson  testified  that  he,  F.  S.  Williams  and  M.  6.  Hoskins 
were  standing  on  the  veranda,  upstairs  over  the  saddle  shop,  just 
before  the  shooting  began.  While  there,  witness  saw  Kerr  and  Tom 
Irvine  standing  together  in  Mason  street,  talking  in  a  low  tone  of 
voice.  While  they  were  talking  the  defendant  joined  them,  and 
handed  Kerr  a  piece  of  paper.  Kerr  made  some  remark  and  defend- 
ant struck  him  with  his  fist.  Kerr  then  "  wheeled  "  off,  drew  his 
pistol  and  fired  it  in  the  direction  of  where  Tom  Irvine  was  stand- 
ing. The  next  two  shots  were  fired  by  Kerr  and  Tom  at  almost  the 
same  instant.  Witness  then  walked  back  into  his  office.  Defend- 
ant had  nothing  in  his  hand  during  the  time  the  witness  saw  him 
except  the  piece  of  paper.  Witness  would  certainly  have  seen  any- 
thing else  in  his  bands.  Witness  stepped  back  to  the  veranda  pres- 
ently, and  saw  the  defendant  getting  up  from  the  ground.  As  he 
got  np  he  caught  up  a  piece  of  plank,  rushed  upon  Kerr  and  broke 
the  plank  into  pieces  over  his  head.  Defendant  then  clinched  with 
Kerr,  and  some  shots  were  fired  from  near  the  well.  At  that  time 
witness  could  see  no  one  near  the  well  but  Kerr.  Tom  and  defend- 
ant had  bold  of  Kerr  when  the  last  shot  was  fired,  and  witness 
thought  that  Tom  fired  the  last  shot. 

Cross-examined,  the  witness  stated  that  he  and  Kerr  were  both 
attorneys,  but  were  not  partners.  The  witness  was  not  profession- 
ally interested  in  this  case. 

A.  P.  Stephens  testified  that  while  he  was  standing  on  the  plat- 
form in  front  of  the  saloon  he  saw  the  defendant  walk  up  to  Kerr 
and  hand  him  a  note,  and  heard  him  ask  Kerr  if  he  wrote  that  note. 
Kerr  said  that  he  did,  and  the  defendant  struck  him  with  bis  fist. 
Tom  Irvine,  at  that  time,  was  standing  near  with  bis  hand  under 
the  front  of  his  vest,  with  which  hand  he  began  immediately  to 
draw  bis  pistol  from  the  waist  of  his  pants.  Tom's  pistol  seemed 
to  hang,  or  to  be  caught  in  some  way.     Kerr  sprang  back,  drew  his 
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pistol,  being  the  first  to  get  a  pistol  oat,  pointed  it  at  defendant,  bat 
instantly  deflected  it  and  fired  at  Tom.  Defendant  then  rushed  at 
Kerr,  who  struck  him  with  his  pistol  and  knocked  him  down  to  his 
hands  and  knees.  Tom  and  Kerr  then  fired  two  or  three  shots  at 
each  other,  almost  together.  Kerr  then  started  backwards,  and  de- 
fendant rushed  upon  him  and  struck  him  with  a  board,  and  then 
clinched  with  him,  and  began  a  struggle  for  Kerr's  pistol.  About 
that  time  Tom  ran  up  and  shot  Kerr.  Defendant  had  no  pistol,  nor 
did  he  fire  a  shot  during  the  fight.  When  the  fight  was  over,  the 
witness  heard  the  defendant  say  to  his  brother:  "Tom,  you  ought 
not  to  have  done  that  when  I  had  bold  of  him." 

Cross-examined,  the  witness  said  that  at  one  time  he  thought 
that  defendant  had  a  pistol,  but  he  soon  saw  that  the  instrument  he 
had  was  not  a  pistol,  but  a  piece  of  plank.  But  two  pistols  were 
used  in  the  affray,  and  they  were  used  by  Kerr  and  Tom  Irvine* 
Witness  did  not  think  that  Tom  and  the  defendant,  though  brothers, 
stayed  much  together.  There  was  a  marked  difference  between  the 
disposition  and  habits  of  the  two  Irvine  boys.  Tom  was  wild,  but 
the  defendant  was  a  peaceable,  law-abiding  boy. 

E.  B.  Partridge  testified  that  while  he  was  standing  on  the  plat- 
form in  front  of  the  saloon  at  the  corner  of  Tarrant  and  Mason 
streets,  he  saw  Kerr  and  defendant  and  Tom  Irvine  standing  together 
on  Mason  street.  As  the  defendant  stepped  up,  Tom  stepped  off. 
Defendant  handed  Kerr  a  note  and  asked  him  if  he  wrote  it.  Kerr 
replied:  "  Yes,  and  I  meant  every  word  of  it."  The  defendant  then 
slapped  at  Kerr,  and  Kerr  immediately  struck  defendant  with  a 
pistol  and  knocked  him  down.  Kerr  then  shot  at  Tom,  and  Tom 
drew  his  pistol,  and  he  and  Kerr  fired  several  shots  at  each  other. 
Some  eight  or  nine  shots  altogether  were  fired  by  Tom  and  Kerr. 
Defendant,  after  he  was  knocked  down,  picked  up  a  board  and 
struck  Kerr  over  the  head.  He  then  rushed  upon  Kerr,  caught  him, 
and  called  to  Tom  to  keep  back.  Kerr  and  Tom  were  the  only  par- 
ties who  had  or  fired  a  pistol  during  the  affray.  Defendant  had 
nothing  in  his  hands  from  first  to  last  except  the  paper  when  he 
came  up,  and  the  plank,  or  rather  the  barrel  stave,  with  which  he 
afterwards  struck  Kerr. 

Cross-examined,  the  witness  testified  that  he  and  Kerr  were 
friends.  When  defendant  caught  Kerr,  just  before  the  fatal  shot, 
he  motioned  his  hand  to  Tom  to  go  back,  and  when  Tom  came  up 
he  said  to  him:  "  Go  back;  I  have  him."  When  he  first  caught  Kerr 
and  motioned  Tom  back,  the  witness  heard  the  defendant  say  dis- 
tinctly :  "Tom,  go  back;  don't  shoot  any  more;"  and  after  the  fatal 
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shot  was  fired,  be  asked  Tom  why  he  did  it.  Witness  saw  three 
shots  fired  but  heard  several  others. 

H.  E.  Puryear  testified  that  he  saw  three  of  the  shots  fired,  and 
heard  the  others.  He  saw  the  defendant  run  up  and  strike  Kerr, 
and  then  clasp  him,  and  heard  him,  when  Tom  ran  up,  tell  Tom  to 
stand  back.  Tom  paid  no  attention  to  defendant,  but  passed  around 
him  and  fired  the  fatal  shot.  Defendant  had  no  pistol  during  the 
affray. 

The  material  part  of  the  testimony  of  James  Alsabrook  was  to 
the  effect  that  the  defendant  had  no  pistol  during  the  affray,  and 
that  defendant,  after  Tom  fired  the  fatal  shot,  said  to  Tom :  "  You 
ought  not  to  have  done  that."  Tom  fired  the  second  shot,  and  he 
and  Kerr  fired  about  four  shots  each. 

J.  D.  Frazier  testified  that  he  was  standing  in  front  of  "Ward's 
saloon,  and  within  thirty  feet  of  the  parties  when  the  difficulty  oc- 
curred. He  saw  the  defendant  strike  at  Kerr.  Kerr  then  drew  his 
pistol  and  fired.  He  fired  his  second  shot  a  little  before  Tom  fired 
his  first.  Defendant  then  rushed  upon  Kerr  and  struck  him  with 
a  board.  Kerr  then  knocked  defendant  down  with  his  pistol. 
About  this  time,  just  as  witness  was  leaving  his  position  in  front  of 
the  saloon,  he  saw  defendant  struggling  with  Kerr  in  his  embrace, 
Kerr  having  his  pistol  in  his  hand.  Tom  ran  up  and  shot  Kerr,  when 
defendant  said  to  him:  "  Tom,  you  ought  not  to  have  done  that." 
Witness  saw  nothing  in  defendant's  hands  except  the  board  with 
which  he  struck  Kerr,  until  Kerr  fell,  when  he  picked  up  Kerr's  pis- 
tol, looked  at  it,  and  laid  it  down.  Jack  Sanders  stood  nearer  the 
parties  than  witness  did. 

Cross-examined,  witness  said  that  Kerr  fired  the  two  first  shots 
at  Tom,  though  he  first  pointed  his  pistol  at  defendant.  Tom's 
first  was  the  third  shot  fired.  When  Tom  ran  up  to  Kerr,  while 
defendant  was  holding  him,  Kerr  cried:     "  Go  away,  Tom." 

Jack  Sanders  testified  that  be  had  charge  of  the  "  separates ;'  on 
Tarrant  street,  near  Ward's  saloon,  in  July,  1885.  He  was  at  the 
14  separater  "  when  the  fatal  rencontre  took  place. .  He  saw  Kerr 
shoot  at  Tom.  He  then  saw  defendant  rising  into  an  upright  posi- 
tion when  he  was  shot  at  by  Kerr.  Tom  then  fired  his  first  shot, 
firing  it  at  Kerr.  Kerr  then  backed  to  the  well.  Defendant  then 
struck  Kerr  and  caught  and  struggled  with  him,  Kerr  endeavoring 
to  shoot  him.  Tom  ran  up  and  shot  Kerr- while  Kerr  and  the- de* 
fendantNvere  clinched.  Defendant  had  no  pistol  dn  his  hands  dur- 
ing the  affray  until  ho  picked  up  Kerr's  pistol  after  the  affray,  and 
laid  it  down  again.  After  the  fatal  shot  was  fired. and  Kerc  had 
Vol.  XX  — 3 


84  20  Tkxas  Court  of  Appeals.       .  [Tyler  Term, 

Statement  of  the  caw. 

fallen,  defendant  said  to  hia  brother:  "Tom,  why  did  yon  shoot 

him?    I  had  him." 

Cross-examined,  the  witness  said  that  the  defendant  wrenched 
Kerr's  pistol  ont  of  his  hand  after  he  fell.  Witness  beard  the 
board  break  when  defendant  struck  Kerr  with  it.  He  heard  Kew, 
when  Tom  ran  up  to  fire  the  last  shot,  call  to  him:  "  Tom,  go  away." 

R  L  Thompson  testified  that  he  was  standing  on  Mason  street, 
in  front  of  the  saddle  shop,  and  saw  the  larger  part  of  the  fatal 
affray.  The  first  seen  by  the  witness  was  Kerr  when  be  drew  a  pistol 
and  struck  at  the  defendant  with  it.  He  then  fired  at  Tom  and 
turned  his  arm  and  fired  at  the  defendant.  Tom  then  fired  at  Kerr. 
Witness  then  stepped  into  the  saddle  shop  and  came  out  again  just 
before  the  last  shot  was  fired.  .  When  witness  came  out  he  saw  that 
defendant  bad  hold  of  Kerr  struggling  with  him  for  his,  Kerr's, 
pistol  —  holding  the  pistol  from  him.  As  Tom  came  up,  defendant 
cried:  "Tom,  don't  shoot  him."  '  Defendant  had  no  pistol,  nor  did 
he  fire  a  single  shot. 

.  J.  O.  Ward,  the  proprietor  of  Ward's  saloon,  testified  that  he  was 
standing  witbin  eight  feet  of  his  saloon  when  the  fight  took  place. 
The  first  which  witness  saw  of  the  affray,  defendant  was  reaching 
down  to  pick  up  a  board.  Kerr  was  then  backing  with  a  pistol  in 
his  hand.  Defendant  advanced  upon  Kerr,  struck  him  with  the 
board,  and  then  clinched  him.  Tom  then  passed  around  defendant 
and  fired  his  pistol  against  Kerr's  side.  Before  he  did  so,  defend- 
ant called  to  him  to  stand  back  or  to  keep  back,  and  was  evidently 
trying  to  keep  himself  between  Kerr  and  Tom.  Defendant  neither 
had  nor  fired  a  pistol  during  the  fight.  Tom  and  defendant  were  in 
witness's  saloon  about  an  hour  before  the  difficulty.  Tom  was 
drinking,  and  called  for  and  took  a  drink  while  in  the  saloon.  De- 
fendant was  perfectly  sober,  and  did  not  take  a  drink.  Witness  had 
not  known  defendant  take  a  dozen  drinks  in  the  time  that  he  had 
known  him.  While  in  the  saloon,  Tom  said  to  defendant:  "Sid,  you 
must  whip  Kerr  or  I  will  whip  you."  Defendant  replied  pleasantly : 
"  You  cannot  do  that."  Tom  said:  "Well,  you  must  whip  Kerr." 
Defendant  replied:  "I  don't  know  that  I  can  doit."  Defendant 
tried  his  best  to  keep  Tom  from  going  about  Kerr,  and  said  to  him : 
44  Tou  don't  want  any  truck  with  Kerr." 

Cross-examined,  the  witness  testified  that  while  in  his  saloon  Tom 
took  out  his  pistol  and  said  that  it  contained  a  load  branded  "  Kerr." 
This  was  about  an  hour  before  the  fight.  Defendant  was*  present 
and  heard  the  remark.  Witness  saw  the  defendant,  after  Kerr's 
fall,  pick  up  and  examine  Kerr's  pistol  and  lay  it  down  again. 
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W.  M.  Spear  testified  that  he  saw  the  fatal  affray.  Kerr  and 
Tom  stopped  in  front  of  Crawford's  store  and  Tom  called:  "Sid, 
Sid,  come  here!"  Defendant  came  up  and  struck  Kerr  with  his 
fist.  Kerr  staggered  back,  drew  his  pistol  and  leveled  it  on  Tom, 
and  fired  just  as  Tom  dodged.  The  next  two  shots  were  fired  at 
almost  the  same  instant  of  time.  The  firing  then  became  rapid. 
Deceased  backed  to  the  well,  where  defendant  caught  him,  and 
Tom  came  up  and  shot  him.  Some  one  said :  "  Don't,  Tom ! "  just  as 
Tom  fired.  Witness  thought,  though  he  was  not  positive,  that 
Kerr  made  the  remark.  Ken4  and  Tom  did  all  of  the  shooting. 
Defendant  had  no  pistol. 

Cross-examined,  the  witness  testified  that  he  thought,  but  was  not 
positive,  that  the  words  "keep  away  "  and  "don't  Tom"  were 
spoken  in  Kerr's  voice. 

George  H.  Davies  testified  that  he  saw  the  defendant  step  up  to 
Kerr  and  Tom  as  they  stood  on  Mason  street.  He  next  saw  Kerr  step 
back  and  shake  his  head.  Defendant  then  struck  at  Kerr  with  his 
fist.  Kerr  then  drew  his  pistol  and  knocked  the  defendant  down 
with  it,  and  then  fired  his  pistol  at  Tom.  Defendant  then  struck 
Kerr  with  a  board.  Defendant  had  no  pistol  at  any  time  during 
the  difficulty. 

Cross-examined,  the  witness  testified  that  he  left  the  scene  of  the 
fight  with  Tom,  and  walked  with  him  as  far  as  Jarrett's  office.  He 
tried  to  get  Tom  to  put  up  his  pistol.  Tom  asked  witness  if  the 
defendant  was  hurt,  and  witness  told  him  that  be  was  not.  Wit- 
ness had  no  recollection  of  saying  in  Penn's  store  that  it  was  a 
"  d — d  slick  job."  The  defense  closed,  and  the  State  resumed  in 
rebuttal. 

John  Stotts  testified  that,  about  fifteen  minutes  after  the  affray, 
he  saw  E.  B.  Partridge  in  front  of  Crawford's  store,  and  heard  him 
say :  "  G — d  d — n  him,  he  got  his  just  dues." 

Mrs.  Kerr  testified  that  Mrs.  Hoover  was  at  her  house  after  her 
husband  was  brought  home  wounded.  If  she  was  sent  for,  the  wit- 
ness did  not  know  it  While  she  was  there  Kerr  said  to  witness: 
44  Yesta,  telegraph  your  mother  that  I  am  mortally  wounded,  and 
to  come."  He  said  nothing  else  while  the  witness  was  in  the  room, 
and  she  was  out  of  the  room  at  intervals. 

The  application  for  a  continuance,  which  is  the  subject-matter  of 
the  second  bead-note  of  this  report,  set  out  that  the  defense  expected 
to  prove  by  one  Chub  Thomas,  who  was  absent,  and  not  accessible 
on  the  trial,  that  the  said  Thomas  saw  and  talked  with  Kerr  about  two 
hours  before  his  death,  after  Kerr  had  been  advised  that  his  wounds 
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were  mortal  and  that  he  would  not  survive  them,  and  while  the  said 
Kerr  was  yet  conscious  and  clear  of  mind ;  that  the  said  Kerr  at 
that  time,  as  a  death-bed  declaration,  made  a  statement  of  the  cir- 
cumstances attending  the  affray  in  which  he  was  shot;  that  Kerr, 
in  that  death- bed  declaration,  stated  that  he  was  shot  by  Tom 
Irvine,  and  that  this  defendant  did  not  shoot  at  him;  that  he,  Kerr, 
fired  the  first  shot  at  Tom  Irvine,  and  that  the  defendant  did  not 
shoot  or  attempt  to  shoot  at  him ;  that  Tom  Irvine  was  the  party 
who  inflicted  upon  him  his  mortal  wounds;  that  the  said  Kerr  stated 
in  the  same  death-bed  declaration  that  this  defendant  did  not  strike 
him  during  the  difficulty,  but  struck  at  him  and  missed  him,  and 
that  the  defendant  did  not  have  a  pistol,  and  that  all  he,  the  said 
Kerr,  regretted  was  that  he  bad  not  killed  both  Tom  Irvine  and  the 
defendant,  and  that  he  shot  at  both  Tom  Irvine  and  the  defendant, 
and  missed  them. 

By  each  of  six  other  witnesses  named  in  the  application,  the  de- 
fendant alleged  that  he  expected  to  prove  that  they  were  present 
and  saw  the  fight;  that  the  defendant  at  no  time  during  the  affray 
shot  or  attempted  to  shoot  at  Kerr,  and  that  he  bad  no  pistol  in  his 
hands  at  any  time  during  the  affray ;  that  the  only  pistol  he  had  in 
his  hands  at  any  time  on  the  scene  of  the  shooting  was  Korr's  pistol, 
which  he  took  up  from  the  ground  after  Kerr  fell,  and  immediately 
restored  to  its  former  place  upon  the  ground;  that  Tom  Irvine  shot 
and  killed  Kerr;  that  Kerr  shot  at  Tom  Irvine  before  Tom  Irvine 
shot  at  him;  that  the  defendant  repeatedly,  before  the  fatal  shot 
was  fired  by  Tom  Irvine,  called  to  him  to  keep  away  and  not  to 
shoot. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

• 

Furman  &  Stedman,  and  Stevens,  Matlock  <&  Herbert,  for  the 
appellant.  The  first  ground  upon  which  we  rely  to  secure  a  rever- 
sal of  the  judgment  of  conviction  is  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  continuance  and  in  refusing  to 
grant  appellant  a  new  trial  on  this  ground. 

Upon  an  inspection  it  will  be  found  that  the  appellant  had  exer- 
cised extraordinary  diligence  and  that  the  application  comes  fully 
up  to  all  of  the  requirements  of  the  law. 

That  the  absent  evidence  was  material  to  the  point  in  issue  cannot 
be  doubted.  In  substance,  appellant  desired  to  prove  by  said  wit- 
nesses that  he  (appellant)  was  not  armed  and  did  not  participate  in 
the  fatal  encounter  between  his  brother,  Tom  Irvine,  and  deceased 
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J.  W.  Kerr,  but  that  appellant  repeatedly  called  to  said  parties  not 
to  shoot. 

Under  our  just  and  humane  law  no  man  can  be  convicted  of  an 
offense  in  which  he  did  not  participate  and  of  which  he  did  not 
approve.  There  must  be  a  union  of  both  act  and  intent  to  make 
one  responsible  as  a  conspirator.  Any  amount  of  action  without 
4he  intent  will  not  be  sufficient  to  charge  one  with  responsibility  for 
the  actions  of  another,  and  any  amount  of  intent  without  at  least 
some  action  is  also  insufficient.  They  must  both  concur.  (  Welsh  v. 
The  State,  3  Texas  Ct.  App.,  413;  Roundtree  v.  The  State,  10  Texas 
Ct.  App.,  110;  Stevenson  v.  The  State,  17  Texas  Ct.  App.,  618.) 

Therefore,  under  these  authorities,  the  evidence  set  out  in  the  ap- 
plication for  a  continuance,  if  true,  would  be  a  complete  bar  to  the 
case  against  appellant.  The  trial  judge  has  not  favored  this  court 
with  any  explanation  of  the  ground  upon  which  he  overruled  the 
application.  While  it  is  true  that  under  our  statute  the  trial  judge 
could  pass  upon  both  the  sufficiency  of  the  application  and  the 
truth  of  the  proposed  evidence,  and  might,  in  his  discretion,  refuse 
or  grant  even  the  first  application  for  a  continuance,  yet  this  dis- 
cretion must  not  be  arbitrarily  used,  but  the  court  must  exercise  a 
sound  and  humane  discretion,  having  due  regard  for  the  rights  of 
defendant  as  well  as  for  the  enforcement  of  the  law.  (Harris  v. 
The  State,  18  Texas  Ct.  App.,  287.) 

The  question  which  now  presents  itself  before  this  court,  on  appeal, 
is.  viz.:  Does  it  now  appear  that  the  evidence  of  the  witnesses 
named  in  the  application  was  material  and  probably  true?  If  this 
appears,  then  the  conviction  should  be  reversed.  (Code  Crim.  Proc, 
art.  560.) 

How  must  the  truth  of  this  evidence  be  made  to  appear?  There 
is  no  burden  resting  affirmatively  upon  the  appellant  to  show  that 
this  evidence  is  probably  true.  If  the  evidence  is  not  inconsistent 
with  the  facts  proven  upon  the  trial,  then  upon  every  principle  of 
humanity  and  law  the  court  must  hold  that  the  evidence  stated  in 
the  application  is  true.  It  has  been  duly  sworn  to,  and  there  is 
nothing  to  impeach  it.  (12  Texas  Ct.  App.,  p.  330;  also  p.  554:  and 
p.  583.) 

When  the  court  reads  the  evidence  in  the  record  it  will  be  seen 
that  while  there  are  two  witnesses  from  whose  evidence  it  might  be 
inferred  that  appellant  was  armed  and  participated  in  the  shooting 
of  deceased,  yet  that  there  are  upwards  of  twenty  other  witnesses 
with  whose  evidence  the  application  for  a  continuance  harmonizes, 
and  that  there  are  some  eight  or  nine  witnesses  who  testified  sub- 
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stantially  to  the  same  facts  as  those  stated  in  the  application.  As 
the  trial  judge  did  not  place  upon  record  the  basis  upon  which  he 
exercised  the  discretion  confided  to  him  by  the  law  in  overruling 
the  application  for  a  continuance  and  in  refusing  to  grant  a  new 
trial,  it  may  be  that  the  court  acted  upon  the  assumption  that  the 
appellant  was  not  injured,  because  be  (appellant)  bad  the  benefit  of 
the  same  character  of  evidence  upon  the  trial  of  the  cause,  and  th6 
continuance  was  sought  simply  to  procure  cumulative  evidence. 
This  might  be  correct  upon  a  second  or  any  subsequent  application 
for  a  continuance,  but  it  will  not  do  for  a  first  application.  The  law 
does  not  require  a  defendant,  in  his  first  application  for  a  continu- 
ance, to  state  that  he  cannot  procure  the  same  evidence  or  prove 
the  same  facts  by  any  other  witnesses.  (Code  Crim.  Proa,  art. 
560.) 

Appellant  had  the  right  to  prove  his  defense  by  as  many  wit- 
nesses as  possible,  and  it  is  no  answer  to  a  first  application  for  a  con- 
tinuance to  say  that  the  absent  evidence  is  cumulative.  (Pinckord 
v.  The  State,  13  Texas  Ct.  App.,  4CS;  17  Texas  Ct.  App.,  650;  Wil- 
son v.  The  State,  IS  Texas  Ct.  App.,  577;  Adams  v.  The  State, 
19  Texas  Ct.  App.  1. 

Even  if  the  application  for  a  continuance  might  be  defective,  in 
omitting  to  state  some  of  the  statutory  requirements,  and  even  if 
the  desired  evidence  was  cumulative,  yet  if  the  evidence  therein  set 
out  should  appear  to  be  material  and  probably  true,  this  court  will 
consider  it  upon  appeal  and  reverse  the  case.  {Stanley  v.  The  State, 
16  Texas  Ct.  App.,  393.) 

Another  ground  upon  which  appellant  now  seeks  a  reversal  of 
the  conviction  against  him  is  that  the  charge  of  the  court  is  cumu- 
lative and  argumentative,  and  that  it  repeats,  emphasizes  and  too 
prominently  brings  to  the  attention  of  the  jury  the  conditions  upon 
which  appellant  could  be  convicted. 

This  vice  in  the  charge  was  called  to  the  attention  of  the  court 
bafore  the  charge  was  read  to  the  jury,  and  upon  the  refusal  of  the 
court  to  alter  the  charge  a  bill  of  exceptions  was  reserved  to  the 
charge  on  this  account. 

It  will  be  found  that  the  charge  of  the  court  is  cumulative,  and 
does  repeat  time  and  again  in  such  a  manner  as  to  impress  upon  the 
minds  of  the  jurymen  the  idea  that  in  the  opinion  of  the  trial 
judge  the  appellant  was  guilty.  The  views  of  law  favorable  to  the 
State  are  pointedly  emphasized  and  prominently  placed  before  the 
attention  of  the  jury.  If  the  judge  can  thus  intimate  to  the  jury 
his  opinion  of  the  guilt  of  the  appellant,  the  statute  forbidding  him 
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to  sum  up  the  evidence  or  charge  upon  the  weight  of  the  evidence 
is  rendered  nugatory.    (Code  Crim.  Proa,  art.  677.) 

In  the  case  of  Powell  v.  Messer,  18  Texas,  406,  oar  supreme  court 
says  the  judge  should  embody  in  his  charge  rules  of  law  applicable 
to  the  case  in  such  form  and  connection  as  to  give  to  each  no  more 
than  its  due  relative  prominence,  and  that  to  repeat  portions  of  the 
charge  in  the  form  of  independent  and  distinct  propositions  may 
not  unfrequently  have  the  effect  to  give  to  the  principles  thus  enun- 
ciated an  undue  prominence  and  importance  in  the  minds  of  the 
jury,  and  thus  to  mislead  them  in  the  application  of  the  law  to  the 
evidence,  and  that  it  is  the  manifest  duty  of  the  court  to  guard 
against  such  a  consequence. 

In  the  case  of  Taylor  v.  Townsend,  61  Texas,  147,  our  supreme 
court  says:  "It  is  undoubtedly  improper  for  a  court  to  place,  by 
frequent  repetitions,  too  prominently  before  a  jury  any  principle  of 
law  involved  in  the  case."  This  court  has  always  ruled  that  when 
the  trial  judge  has  in  his  charge  given  a  fair  presentation  of  all  of 
the  law  in  the  case,  it  is  his  duty  to  refuse  special  instructions  asked 
by  counsel  for  the  defense  covering  points  given  properly  in  the 
main  charge.  It  makes  no  difference  how  proper  the  special  in* 
struction  may  be,  if  the  point  is  once  given.  The  reason  of  this  is 
that  by  giving  a  special  instruction  on  a  point  already  charged  upon, 
the  point  is  given  undue  prominence  before  the  jury,  and  is,  there* 
fore,  detrimental  to  the  interest  of  the  State. 

J.  H.  Hurts,  Assistant  Attorney-General,  for  the  State, 

White,  Presiding  Judge.  This  is  an  appeal  from  a  judgment  of 
conviction  for  murder  of  the  second  degree.  The  two  different 
theories  of  the  prosecution  and  the  defendant,  as  insisted  upon  on 
the  trial  below,  are  most  ooncisely  and  correctly  presented  in  the 
able  brief  of  counsel  for  appellant,  as  follows: 

"  The  prosecution  contended  that  the  appellant,  acting  in  concert 
with  his  brother,  Tom  Irvine,  and  in  pursuance  of  an  agreement 
between  them,  brought  on  the  difficulty  which  resulted  in  the  death 
of  J.  W.  Kerr,  for  the  purpose  of  giving  Tom  Irvine  an  excuse  or 
opportunity  to  murder  said  Kerr,  and  that  therefore  the  appellant 
was  as  guilty  as  if  be  himself  had  fired  the  fatal  shot.  On  the 
other  hand,  the  defendant  contended  that  he  did  not  participate 
with  his  brother,  Tom  Irvine,  in  any  design  to  kill  or  inflict  serious 
bodily  injury  upon  said  Kerr;  that  while  it  was  true  that  appellant 
did  strike  the  first  blow  in  the  difficulty  between  the  deceased  and 
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himself,  which  immediately  preceded  the  killing,  yet  his  only  purpose 
in  so  doing  was  simply  to  inflict  upon  said  Kerr  personal  chastisement 
for  some  real  or  supposed  insult,  and  when  Kerr  and  Tom  Irvine 
became  engaged  in  a  mortal  combat,  the  appellant  then,  in  good 
faith  and  at  the  peril  of  his  life,  attempted  to  stop  the  shooting, 
and  to  prevent  either  of  said  parties  from  killing  or  inflicting  serious 
bodily  injury  upon  the  other." 

Two  main  points  relied  upon  for  a  reversal  of  the  judgment  are, 
1,  overruling  defendant's  first  application  for  continuance';  2,  defects 
in  the  oharge  of  the  court. 

Ten  absent  witnesses  are  named  in  the  application  for  continu- 
ance, the  attendance  of  seven  of  whom,  it  is  stated,  could  not  be 
procured  by  a  postponement  of  the  case  to  some  future  day  of  the 
term.  There  can  be  no  question  as  to  the  diligence  used  by  defend- 
ant to  secure  the  attendance  of  said  witnesses;  there  can  be  no 
question  as  to  the  materiality  of  the  testimony  sought  to  the  de- 
fense; and,  viewed  in  the  light  of  the  testimony  adduced,  there  can 
be  no  question  that  most,  if  not  all,  the  proposed  testimony  is  prob- 
ably true,  because  most  of  it  is  corroborated  by  the  testimony  of 
some  one  or  more  of  the  witnesses  who  did  testify,  and  all  such  as 
is  not  corroborated  is  matter  of  most  serious  moment  to  the  defense. 
In  substance,  defendant  proposed  to  show  by  the  absent  witnesses 
that,  at  the  time  of  the  fatal  rencounter,  he,  the  said  defendant,  was 
not,  as  testified  by  several  of  the  State's  witnesses,  armed  with  a 
pistol,  and  that  after  the  difficulty  commenced  he  used  his  endeavors 
to  prevent  his  brother  and  deceased  from  shooting  each  other. 
Some  of  the  evidence  proposed  may  bo  cumulative  of  the  testimony 
subsequently  elicited  from  the  witnesses  who  testified;  this,  how- 
ever, is  no  answer  to  a  first  application  for  a  continuance.  (Pinckord 
v.  The  State,  13  Texas  Ct.  App.,  468;  Ninnm  v.  The  State,  17  Texas 
(X  App.,  650;  Hughes  v.  The  State,  18  Texas  Ct.  App.,  130;  Wilson 
v.  The  State,  18  Texas  Ct.  Ap.,  577.) 

An  application  for  continuance,  though  a  first  one  and  in  compli- 
ance with  statutory  requirements,  is,  it  is  true,  not  a  matter  of  right ; 
still  the  discretion  exercised  by  the  court  in  overruling  it  must  not 
be  an  arbitrary  but  a  "sound"  one.  {Harris  v.  The  State,  18  Texas 
Ct.  App.,  287.)  And  especially  should  a  "sound  discretion"  be 
shown  in  connection  with  the  overruling  of  such  application,  when 
the  court  has  a  second  time  in  effect  overruled  it  in  refusing  a  de- 
fendant a  new  trial  after  conviction.  (Code  Crim.  Proc.,  art.  560- 
Milier  v.  The  State,  18  Texas  Ct.  App.,  232.)  ' 

m    In  this  case  we  are  of  opinion  the  application  should  have  been 
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granted  in  the  first  instance,  and  that  a  second  error  was  committed 
by  the  court  with  regard  to  it  when  the  motion  for  a  new  trial  was 
overruled. 

We  will  not  discuss  seriatim  the  objections  made  to  the  charge 
of  the  court.  It  occurs  to  us  that  in  more  than  one  respect  it  is 
obnoxious  to  the  criticisms  made  by  appellant's  counsel,  and  the  ob- 
jections urged  to  it.  In  Traylor  v.  Townsend,  61  Texas,  144,  the 
court  say:  "It  is  undoubtedly  improper  for  a  court  to  place,  by  fre- 
quent repetitions,  too  prominently  before  a  jury  any  principle  of 
law  involved  in  the  case."  (Citing  Powell  v.  Messer,  18  Texas,  401.) 
And  especially  is  such  rule  important  in  a  criminal  case,  in  order  to 
guard  against  creating  an  impression  upon  the  minds  of  the  jury 
as  to  what  may  be  the  opinion  of  the  court  with  regard  to  the  facts 
to  which  the  principle  is  applicable.  (7  Texas  Ct.  App.,  183,  332, 
383.) 

A  charge  is  also  objectionable  which  presents  the  phases  of  the 
defense  in  a  negative  form  only.  A  defendant  is  entitled  to  a  dis- 
tinct and  affirmative,  and  not  merely  an  implied  or  negative,  pres- 
entation of  the  issues  which  arise  upon  his  evidence.  (Reynolds 
v.  Tlie  State,  7  Texas  Gt.  App.,  412;  Greta  v.  The  State,  9  Texas  Ct. 
App.,  429;  Jackson  v.  T/te  State,  15  Texas  Ct.  App.,  84;  White  v. 
The  State,  18  Texas  Ct.  App.,  57.) 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

[Opinion  delivered  December  12, 1885.] 


[No.  1978.] 
TJ.  P.  Helm  v.  The  State. 

Practice— Accomplice  Testimony.— Under  the  law  of  this  State,  persons 
charged  as  principals,  accomplices  or  accessories,  whether  by  the  same  or 
separate  indictments,  cannot  be  introduced  as  witnesses  for  one  another,  but 
they  may  claim  a  severance,  and  if  any  one  or  more  be  acquitted,  or  the 
prosecution  be  dismissed,  they  may  testify  in  behalf  of  the  others. 

Same  — New  Trial — Newly-discovebed  Evidence.— If  one  charged  as  an 
accomplice  or  accessory  be  acquitted,  or  the  prosecution  against  him  be  dis- 
missed after  his  principal  has  been  tried  and  convicted,  a  new  trial  will  be 
granted  the  latter  to  obtain  the  testimony  of  the  former,  if  it  appears  that 
the  Dew  evidence  is  legal,  true  and  competent,  and  is  material  to  his  defense, 
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Such  testimony  is  treated  as,  but  is  not,  technically,  newly-discovered  evi- 
dence. Note  a  case  to  which  the  rule  applies,  and  see  the  statement  of  the 
case  for  the  testimony  of  the  discharged  accomplice  held  to  demand  the 
award  of  a  new  trial. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  be- 
fore the  Hon.  T.  B.  Wheeler. 

The  indictment  in  this  case  charged  the  appellant  with  the  map- 
der  of  John  Harris,  in  Comanche  county,  Texas,  on  the  14th  day  of 
October,  1884.  His  trial  resulted  in  his  conviction  of  murder  in  the 
second  degree,  and  his  punishment  was  affixed  at  a  term  of  seven 
years  in  the  penitentiary. 

William  Barnes  was  the  first  witness  for  the  State.  He  testified 
that  the  deceased,  John  Harris,  was  killed  on  Tuesday,  October  14, 
1884.  Tom  Eolla  was  in  witness's  hardware  store,  in  the  town  of 
Comanche,  on  the  Saturday  previous  to  the  killing.  He  wanted  to 
buy  a  pistol  of  a  pattern  witness  did  not  have.  Defendant  was  not 
with  Eolla, 

F.  M.  McDermott  testified,  for  the  State,  that  late  on  the  evening 
of  Monday,  October  13,  1884,  defendant  and  Tom  Eolla  came  into 
his  hardware  store  in  Comanche,  Texas,  to  purchase  a  forty-five 
caliber  Colt's  revolver.  Witness  had  none  of  that  size.  They  then 
proposed  to  take  and  pay  for  a  forty-four  caliber  if  witness  would 
order  a  forty-five  and  exchange.  Witness  declined  and  they  left. 
From  their  actions  and  anxiety  to  purchase  witness  became  satisfied 
that  something  was  wrong. 

James  Hill  testified  that  defendant  and  Eolla  came  into  the  store 
where  witness  was  employed,  on  Monday  evening  before  Harris 
was  killed,  and  wanted  to  exchange  a  small  for  a  large  pistol.  The 
trade  was  declined. 

B.  A.  Chilton  testified,  for  the  State,  that  defendant  and  Eolla 
came  into  his  store  in  Comanche  on  Monday  evening.  The  defend- 
ant purchased  some  buck  shot.  While  witness  was  weighing  the 
shot  be  asked  defendant  if  he  was  going  to  kill  a  deer.  Defendant 
looked  at  Eolla,  smiled,  and  said:  "I  think,  if  I  have  good  luck,  I 
will  get  a  buck  in  the  morning."  This  was  on  the  evening  before 
the  homicide. 

F.  E.  Fannin  was  the  next  witness  for  the  State.  He  testified 
that  the  defendant  and  a  man  whom  he  had  since  learned  was  named 
Eolla,  on  horseback,  passed  his  house  on  the  morning  before  the 
day  of  the  killing,  going  towards  Comanche.  They  passed  again, 
going  back,  late  that  evening,  somewhat  under  the  influence  of 
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liquor.  As  they  passed  the  witness,  a  little  log  hut  intervening,  the 
witness  heard  Rolla  say  to  the  defendant:  "The  next  time  yon 
make  a  pass  at  him,  I  don't  want  you  to  make  a  flash  of  it  like  yon 
did  before."  Defendant  replied :  "No,  the  next  pass  I  make  at  him, 
1  will  get  him."  Witness  heard  no  more,  and  had  no  idea  of  whom 
they  were  talking. 

Will  De  Witt  testified,  for  the  State,  that  the  defendant  and 
Rolla  were  in  his  saloon  together  on  the  day  before  the  killing  of 
John  Harris,  and  took  a  drink.  Defendant  placed  a  package  on 
witness's  counter  from  which  some  buck  shot  escaped.  As  witnesB 
stooped  to  pick  them  up,  he  asked  defendant  if  he  was  going  to  kill 
a  deer,  and  he  replied  that  he  was.  From  the  manner  in  which  the 
defendant  and  Rolla  looked  at  the  witness,  witness  thought  they 
were  talking  about  him,  and  asked  them  what  they  said.  Defend- 
ant replied:  "You  will  know  soon  enough." 

Doctor  C.  F.  Paine,  testifying  for  the  State,  said  that  the  death  of 
the  deceased  was  occasioned  by  buck  shot  wounds,  six  in  number, 
which  entered  the  body  on  the  right  side.  When  the  witness  saw 
it,  the  body  lay  on  the  ground,  about  one  hundred  and  fifty  yards 
from  the  defendant's  house,  which  was  situated  about  three  miles 
north  of  the  town  of  Comanche.  It  lay  rather  on  the  right  side, 
facing  south,  the  head  west,  and  the  feet,  somewhat  drawn  up,  east. 
The  right  arm  was  somewhat  drawn  up  under  the  body,  and  the 
body  was  resting  on  some  bushes.  Five  of  the  buck  shot  entered 
the  body  a  little  to  the  rear  of  the  right  side,  scattering  towards  the 
back*  over  a  space  about  two  inches  in  extent.  The  sixth  shot  passed 
in  just  over  the  hip  bone.  One  or  two  of  the  shot  passed  out  of  the 
body,  about  two  inches  from  and  a  little  above  the  navel.  An  ax 
lay  with  the  handle  either  under  or  across  the  feet  of  the  deceased. 

Mrs.  Elizabeth  Farmer,  the  aunt  of  the  deceased,  was  the  next 
witness  for  the  State.  She  testified  that  the  deceased  lived  at  her 
house,  and  made  a  crop  on  her  place  in  1884.  The  defendant  lived 
about  a  quarter  of  a  mile  from  witness's  house.  One  morning  in 
August,  1884,  while  witness  and  deceased  were  seated  at  breakfast 
in  witness's  house,  the  defendant  came  in  and  asked  deceased: 
"John,  did  you  kill  my  sow?"  Witness  did  not  catch  deceased's 
reply,  but  heard  defendant  say  in  answer  to  something  said  by 
deceased :  "  The  law  does  not  compel  me  to  keep  my  hogs  up."  De- 
ceased then,  with  the  fist  of  one  hand,  struck  the  palm  of  the  other 
angrily  and  said  to  defendant:  "  Don't  you  say  hogs  any  more  to 
me."  Witness  caught  the  deceased's  eye,  shook  her  head,  and  said 
to  him:  "John!  John!  not  in  the  house."     The  defendant  then 
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passed  into  the  room  into  which  witness  bad  gone,  and  said  to  the 
witness  that  he  would  have  deceased  pay  for  his  hog  if  the  law 
would  make  him  do  it  He  then  asked  if  witness  was  going  to  keep 
deceased  at  her  place  another  year;  and  said  that  if  she  did,  he  was 
going  to  pull  his  fence  loose  from  the  witness's;  that  he  could  not 
have  his  hogs  killed  up  recklessly. 

The  deceased  came  home  early  on  the  evening  before  he  was 
killed.  Witness  told  him  that  the  defendant  was  going  to  pull  his 
fence  loose  from  hers  the  next  day,  and  asked  him  if  he  could  get 
bands  and  fix  her  fence.  Deceased  replied  that  he  would  repair  the 
witness's  fence,  but  could  not  do  it  next  day.  Breakfast  was  served 
at  witness's  house  about  day-light  on  the  next  day.  After  he  had 
eaten  breakfast,  deceased  said  that  he  would  first  take  his  oxen  off 
and  would  then  cut  some  brush  and  close  up  the  gap  in  the  fence 
until  he  could  fix  it  permanently.  He  then  went  to  the  woodpile, 
took  up  his  ax,  hung  the  blade  across  his  right  arm,  which  allowed 
the  handle  to  pass  down  his  body.  Witness  saw  no  more  of  him 
alive.  The  removal  of  the  defendant's  fence,  as  he  threatened, 
would  have  exposed  the  witness's  pasture. 

Jesse  McGuire  testified,  for  the  State,  that  he  went  to  the  house 
of  the  defendant  on  the  morning  of  the  homicide,  to  assist  him  in 
removing  and  repairing  some  fence.  Tom  Rolla  got  in  a  wagon  to 
drive  it  to  the  place  where  the  work  was  to  be  done.  Witness  fol- 
lowed on  foot.  When  Rolla  and  witness  started,  the  defendant  went 
back  to  the  house  and  got  his  shot-gun,  and  followed  behind  the  wagon 
with  the  witness.  They  let  down  a  gap  when  they  got  to  the  fence 
which  let  them  into  a  two-acre  in  closure.  Some  hogs  were  in  that 
inclosure,  and  Rolla  said  to  defendant:  "  Polk,  you  had  better  drive 
those  hogs  out."  Defendant  started  in  pursuit  of  the  hogs,  and  Rolla 
drove  on,  the  witness  following  the  wagon  on  foot.  When  the  wagon 
had  traveled  some  seventy-five  yards,  and  just  as  it  was  stopping, 
witness  heard  a  voice  call:  "  What  are  you  doing  here,  you  son-of-a- 
b— h? "  and  immediately  a  gun  fired.  Witness  did  not  recognize  the 
voice.  Witness  advised  Rolla  to  go  to  the  point  from  which  it  was 
evident  the  gun  was  fired,  and  see  what  had  occurred.  Witness  and 
Rolla  went  together,  running  the  larger  part  of  the  distance.  Witness 
saw  the  defendant,  when  he  reached  a  point  within  ten  steps  of  him, 
standing  in  some  bushes,  about  half  bent,  his  gun  pointing  over  the 
fence  in  the  direction  where  the  deceased  was  found  to  be  lying. 
Rolla  asked:  "What  is  the  matter  here?"  Defendant  replied: 
"  The  d — d  son-of-a-b — h  started  to  throw  his  ax  at  me,  and  I  shot 
him."    The  parties  stopped  over  the  fence  to  go  to  the  body,  when 
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-the  women  at  the  defendant's  house  began  screaming,  and  Eolla 
said  to  defendant:  u  You  had  better  go  and  see  about  that  woman 
of  yours."    Defendant  started  to  his  house  immediately. 

The  deceased  was  found  lying  on  the  ground,  his  body  lying  on 
and  being  partially  supported  by  some  small  bushes.  He  died  within 
a  few  minutes,  without  having  uttered  a  word.  "Witness  then  went 
to  the  house  of  Mrs.  Farmer  to  tell  her  of  her  nephew's  death ; 
thence  he  went  home  for  his  wife  to  take  her  to  defendant's 
wife,  and  then  returned  to  the  body.  Several  parties  had  arrived 
meanwhile.  Sheriff  Cox,  Doctor  Paine,  A.  T.  Ritchie,  Bailey  Na- 
bors,  M.  V.  Fleming  and  others  came  shortly  afterwards.  Witness 
did  not  touch  the  body.  Doctor  Paine  examined  the  body. 
*  Cross-examined,  the  witness  stated  that  his  agreement  to  help  re- 
pair and  remove  the  fence  was  made  on  the  evening  before,  and  for 
the  day  of  the  homicide.  The  fence  to  be  removed  belonged  to  the 
defendant,  but  formed  part  of  Mrs.  Farmer's  inclosure,  and,  when 
removed,  would  expose  Mrs.  Farmer's  inclosure  to  depredation  by 
stock.  The  distance  from  the  point  where  the  defendant  started  in 
pursuit  of  the  hogs  to  the  gap  in  the  fence  where  the  shooting  oc- 
curred was  about  seventy-five  yards.  From  the  time  the  defendant 
left  the  party,  going  after  the  hogs,  until  witness  heard  the  voice 
and  the  report  of  the  gun.  the  defendant  could  not  have  gone  more 
than  seventy-five  yards.  Witness  and  Eolla  had  traveled  only  that 
distance  in  that  time  with  the  wagon.  The  defendant,  when  joined 
by  witness  after  the  shot  was  fired,  was  standing  at  the  crossing  of 
the  rails  that  formed  the  gap  in  the  fence.  The  posts  standing  at 
either  end  were  about  eight  feet  apart,  and  the  defendant  stood 
about  three  feet  north  of  the  south  post.  Those  posts  were  about 
•as  high  as  an  ordinary  man,  and  were  about  six  inches  in  diameter. 
The  growth  about  the  gap  was  about  two  feet  high,  and  was  too 
scattering  for  several  feet  for  a  man  to  secrete  himself  immediately 
about  the  gap.  The  gap  was  about  seventy-five  yards  from  the 
fence  which  was  to  be  moved.  A  fence  ran  between  the  two  points 
north  and  south.  The  growth  east  of  the  fence  was  somewhat 
heavier  than  that  on  the  west.  A  path  ran  with  the  fence  on  the 
east  side  until  it  reached  a  point  about  forty  yards  from  the  gap* 
where  it  forked,  the  right  band  going  to  the  gap,  and  the  left  leav- 
ing the  gap  about  forty  steps  to  the  right.  The  witness  traversed 
-the  path  east  of  the  fence,  and  about  half  way  in  it  saw  where  the 
tracks  of  a  man  had  come  nearer  together,  as  making  short  steps, 
.than  anywhere  else  on  the  path,  and  here  he  saw  an  indentation  in 
the  ground  which  appeared  to  have  been  made  by  the  blade  of  an 
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ax.  That  point  was  about  opposite  where  Holla,  defendant  and  wit- 
ness entered  the  inclosure.  From  this  point  a  man,  by  looking  care- 
fully, could  see  another  man  entering  the  inclosure  where  the  wagon 
did.  Witness  followed  those  steps  up  the  path  to  the  fork,  where 
they  took  the  left  prong.  There  were  no  tracks  to  be  seen  on  the 
right  hand  path.  The  tracks  did  not  follow  the  path  through,  bat 
left  it  about  twenty  steps  from  the  fork.  The  body  of  the  deceased 
lay  between  the  two  paths.  There  were  no  bushes  at  that  point 
large  enough  to  hide  a  man  from  another  man  at  the  gap,  where 
the  defendant  stood.  An  ax  lay  at  the  feet  of  the  deceased.  A 
man  standing  at  the  gap  could  not  see  a  man  coming  up  the  left 
hand  path,  but  could  see  a  man  coming  up  the  right  hand  path  for 
some  thirty  or  forty  steps  beyond  the  fork.  The  growth  about  the 
body  was  insufficient  to  hide  a  man  from  view  of  another  at  the 
gap.  Deceased  was  on  defendant's  land  when  killed.  Deceased's 
reputation  in  the  neighborhood  was  that  of  a  violent  and  dangerous 
character,  and  a  man  likely  to  execute  any  threat  he  would  make. 

J.  A.  Holman,  county  surveyor  of  Comanche  county,  testified  for 
the  State  that  he  made  the  plat  in  evidence  in  February,  1885. # 
There  were  some  small  bushes,  principally  sumac,  about  the  gap. 
They  were  about  twofeet  high,  but  had  been  browsed  off  by  stock. 
The  ground  was  much  tramped  over  and  the  trails  were  dim.  There 
were  signs  of  trails  along  the  fence,  going  north.  The  fence,  from 
the  gap  at  which  the  fatal  shot  was  said  to  have  been  fired,  south 
to  Mrs.  Farmer's  wire  fence,  had  been  removed  when  witness  made 
the  plat.  The  gap  described  was  over  the  line  on  defendant's  land, 
about  seventy-five  yards,  and  was  about  the  same  distance  from  the 
fence  which  was  removed.  The  point  where  the  deceased  was  said 
to  have  been  when  shot  was  north  of  west  of  the  gap,  about  twenty- 
eight  feet. 

A.  T.  Ritchie  testified,  for  the  State,  that  he  was  one  of  the  jury 
of  inquest  over  Harris's  body.  Jesse  Harris  pointed  out  to  witness, 
as  the  place  occupied  by  defendant  when  he  fired  the  fatal  shot,  a 
place  which  was  a  little  north  of  the  south  post  in  the  gap.  Sumac 
bushes  grew  about  the  gap,  both  on  the  outside  and  inside,  and  some 
of  them  were  as  high  as  a  man's  head.  Witness  noticed  some 
freshly  broken  twigs,  with  un withered  leaves.  Witness  found  tracks 
in  the  trail  on  the  outside  of  the  fence,  coming  from  the  direction 
of  Mrs.  Farmer's  house,  and  going  in  a  northerly  direction.  Wit- 
ness could  find  no  tracks  nearer  the  body  than  twenty-five  or  thirty 
feet.  The  trail  following  the  fence  on  the  west  side  was  rather  dim. 
It  forked  about  twenty  steps  from  Mrs.  Farmer's  wire  fence  at  the 
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point  where  it  joined  the  defendant's  fence.  The  left  hand  trail, 
going  north,  bore  off  from  the  main  trail,  keeping  near  the  fence. 
Witness  did  not  know  whether  that  branch  of  the  trail  nearest  the 
fence  passed  through  the  gap,  or  whether  it  passed  on,  up  to  the 
defendant's  house.  The  body  of  the  deceased,  when  witness  saw  it, 
lay  near  the  right  hand  trail.  The  gun  wadding  which  witness  saw 
on  the  ground  was  on  a  line  between  the  body  and  the  point  where, 
according  to  McGuire,  the  defendant  stood  when  he  fired  the  fatal 
shot.  Witness  saw  an  ax  lying  on  the  ground  near  the  feet  of  the 
deceased.  A  fence  some  six  or  seven  rails  high  led  off  south  from 
the  gap. 

Bailey  Kabors  testified,  for  the  State,  that  he  was  on  the  fatal 
scene,  a  short  time  after  the  homicide  occurred.  He  looked  for 
and  found  tracks,  which  seemed  to  be  going  north  in  the  path  run- 
ning north,  with  the  west  line  of  the  fence,  towards  defendant's 
house.  Considerable  sumac  brush  grew  on  both  sides  of  that  fence. 
Witness  found  where  an  ax  had  been  stuck  into  the  ground,  and  it 
was  bis  opinion  that  the  impression  of  the  ax  was  made  there  before 
•>  the  footsteps  reached  the  forks  of  the  path.  The  tracks  described 
the  path  nearest  the  fence,  which  was  the  right  hand.  Witness 
could  not  trace  the  tracks  to  the  point  where  the  body  lay.  Wit- 
ness was  nnablo  to  say  whether  or  not  the  path  passed  through  the 

gap- 
Jeff.  Graves  testified,  for  the  State,  that  on  Monday,  the  day  be- 
fore the  homicide,  the  defendant  asked  of  him  the  loan  of  a  pistol. 
Witness  replied  that  his  pistol  was  not  at  home.  Defendant  then 
told  him  to  get  it  home,  as  he  was  liable  to  come  for  it  any  night. 
J.  W.  Green,  a  witness  for  the  State,  described  the  wounds  on  the 
body  as  they  were  described  by  a  previous  witness,  and  stated  that 
they  ranged  upward;  those  which  passed  out  of  the  body  passing 
out  about  two  inches  higher  up  than  they  went  in. 

M.  Y.  Fleming  testified,  for  the  State,  that  he  was  one  of  the 
coroner's  jury  before  whom  the  inquest  was  held.  He  testified  as 
did  previous  witnesses  as  to  the  condition  of  the  body,  and  stated 
farther  that  he  found  a  small  six-shooting  pistol  on  the  body  of  the 
deceased.  One  chamber  had  been  long  discharged;  the  other  five 
trere  loaded.  The  pistol  was  stuck  in  between  the  pants  and  draw- 
ers, entirely  below  the  waist-band  of  the  pants.  Witness  turned 
that  pistol  over  to  some  one  who  was  present,  and  had  not  seen  it 
since,  nor  did  he  know  what  had  become  of  it.  The  deceased  was 
a  large  man,  and  would  weigh  one  hundred  and  severe-five  or  one 
hundred  and  eighty  pounds.  The  coat  exhibited  was  the  coat  worn 
by  the  deceased  when  witness  saw  the  body. 
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William  Masters  was  the  first  witness  introduced  by  the  defense. 
He  testified  that,  on  the  evening  of  Monday,  the  day  before  the 
killing,  Tom  Rolla  came  to  his  house  and  requested  him  to  go  to 
defendant's  house  on  the  next  morning  for  the  purpose  of  moving 
and  repairing  a  fence.  After  breakfast  on  the  following  morning, 
which  witness  had  about  7  o'clock,  the  witness  saddled  his  horse 
and  started  to  the  defendant's  house,  but  before  he  got  there  he  met 
McGuire,  who  told  him  of  the  killing.  Witness  rode  on  to  defend- 
ant's house,  and  found  Tom  Kolla  there,  bat  defendant  had  already 
gone  to  Comanche.  McGaire  soon  arrived  with  his  wife,  and  then 
witness,  McGuire  and  Rolla  went  to  the  body.  The  body  lay  about 
one  hundred  and  fifty  yards  south  from  the  defendant's  house,  west 
of  the  fence,  and  near  the  gap.  The  body  lay  on  the  defendant's 
land,  about  seventy-five  yards  from  Mrs.  Farmer's  fence.  Witness 
did  not  remain  long  at  the  body  this  time,  but  went  first  to  Mrs. 
Farmer's  to  report  the  death  of  Harris  to  her,  and  thence  to 
O'Brien's  bouse,  remained  there  until  O'Brien  hitched  his  team,  and 
then  returned  to  the  body;  by  which  time  several  parties  had 
reached  the  ground. 

The  witness  made  an  examination  of  the  ground  about  the  body. 
The  deceased  lay  west  of  and  about  twenty-four  feet  distant  from 
the  gap.  Witness  found  tracks  in  the  path  which  followed  the 
fence  on  the  west  side,  which  tracks  appeared  to  come  around  the 
wire  fence,  from  the  direction  of  Mrs.  Farmer's  house,  going  north 
towards  defendant's  house.  The  path  mentioned  forked  about 
twenty  steps  from  the  wire  fence.  The  witness  saw  where  an  ax 
had  been  stuck  into  the  ground  on  the  path,  and  noticed  that  the 
distances  between  the  tracks  were  shorter  at  that  point  than  else- 
where, but  he  was  unable  to  say  that  the  party  who  made  those 
tracks  stopped  there.  That  point  was  just  opposite  the  gap  in  the 
east  string  of  the  fence  through  which  the  wagon  passed.  Witness 
ascertained  by  experiment  that,  by  stooping  at  that  point,  he  could 
see  the  gap  in  the  east  string  of  the  fence.  The  path  forked  near 
the  point  where  the  ax  had  been  stuck  into  the  ground,  but  witness 
could  not  now  recollect  whether  north  or  south  of  that  point.  The 
tracks  followed  the  left  hand  path,  some  fifteen  or  twenty  steps,  and 
disappeared.  The  body  lay  between  the  two  forks  of  the  path, 
about  thirty  or  forty  feet  from  where  the  tracks  disappeared.  The 
two  branches  of  the  path  were  about  forty  feet  apart  at  the  point 
where  the  body  lay.  The  ground  was  brushy  between  the  two 
paths,  the  bushes  being  taller  and  thicker  south  than  north  of  the 
body.  Witness  saw  gun  wadding  on  the  ground,  which  was  on  a 
line  with  the  body  and  the  center  of  the  gap.    The  distance  between 
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the  gap  and  the  farthest  piece  of  gun  wadding  was  twenty-fonr 
feet,  and  the  feet  of  the  body  lay  four  feet  beyond  that  piece  of 
wadding  from  the  gap.  An  ax  lay  on  the  ground  near  the  body. 
Witness  examined  the  ground  about  the  south  post  of  the  gap. 
Some  small  bushes,  perhaps  two  feet  high,  grew  near  the  south  post. 
A  six  or  seven  rail  fence  joined  the  south  post  Witness  knew  John 
Harris  in  his  life-time,  and  his  reputation  for  peace  or  violence.  He 
was  regarded  as  a  determined  man,  and  one  who  might  reasonably 
be  expected  to  execute  a  threat. 

W.  F.  Ilolcomb  testified,  for  the  defense,  that  since  February, 
1885,  he  had  examined  the  ground  about  the  south  post  of  the  gap 
in  the  fence  referred  to  by  previous  witnesses.  Some  small  but  no 
large  bushes  grew  about  the  post.  Witness  examined  to  see  if  any 
bashes  had  been  cut  away,  but  found  only  the  stump  of  one  bush, 
which  was  no  larger  around  than  his  finger. 

William  Ham  testified,  for  the  defense,  that  he  and  the  defendant 
had  an  engagement  to  go  to  the  town  of  Comanche  on  the  day  of 
the  homicide  to  settle  a  money  transaction.  When  witness  reached 
defendant's  house  on  that  morning  be  found  that  Harris  had  been 
killed,  and  defendant  had  gone  to  town.  About  two  weeks  before 
the  homicide  witness  met  the  deceased  between  Lee's  pasture  and 
Herring's  field,  on  the  road  to  Comanche.  Deceased  had  a  club  in 
his  hand  which  was  about  as  large  in  diameter  as  a  chair  post. 
Witness  saw  but  about  a  foot  and  a  half  of  it,  and  could  not  say 
how  long  it  was  as  a  whole. 

Mrs.  Lulu  Helm,  the  wife  of  the  defendant,  testified  that  on  the 
morning  of  the  homicide  defendant,  McGuire  and  Rolla  hitched  the 
defendant's  horses  to  his  wagon,  and  Rolla  and  McGuire  started  off 
to  move  and  repair  a  fence  for  the  defendant.  Defendant  came  into 
the  house  and  remarked  to  witness:  "  Lulu,  I  am  ready  to  churn  for 
you  now."  Witness  told  him  that  the  milk  was  not  ready  for 
churning.  He  then  passed  into  an  adjoining  room,  got  his  gun,  and 
followed  on  after  McGuire  and  Rolla.  Defendant  had  been  gone 
scarcely  five  minutes  when  the  witness  heard  a  voice  call :  "  What 
are  you  doing  there,  you  d — d  son-of-a-b — h  ? "  This  remark  was  fol- 
lowed instantly  by  the  report  of  a  gun.  Witness  looked  in  the  di- 
rection from  which  the  voice  and  the  report  came,  and  saw  the 
defendant  leave  the  place  where  the  gun  was  discharged  and  run 
towards  the  house.  Witness  fell  upon  the  bed  as  soon  as  she  dis- 
covered her  husband  running,  and  in  less  than  a  minute  he  was  with 
her,  and  in  reply  to  her  question  told  her  how  the  shooting  occurred, 
and  left  almost  immediately  for  Comanche  to  surrender. 
Vol.XX-4 
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On  the  morning  before  the  homicide  the  defendant  and  Bolla 
went  down  to  examine  the  fence  which  they  were  to  move.  When 
they  presently  returned,  the  defendant  held  a  paper  in  his  hand, 
which  he  gave  to  witness,  saying  that  he  found  that  paper  at  tho 
fence  he  was  going  to  move,  and  asked  witness  if  she  knew  who 
wrote  it.  Witness  examined  it  and  identified  the  handwriting  as 
that  of  the  deceased.  Witness  knew  his  handwriting  well.  She 
had  often  seen  him  write  while  he  was  in  the  employ  of  and  lived 
with  the  defendant.  Witness  identified  the  paper  exhibited  to  her 
as  the  paper  handed  to  her  by  the  defendant  with  the  declaration 
that  be  found  it  at  the  fence  he  was  going  to  move.  Witness  knew 
the  voice  which  she  heard  ask, "  What  are  you  doing  here,  you  son-of- 
a-b — h?"  to  be  the  voice  of  the  deceased.  About  two  weeks  before 
the  homicide,  the  deceased,  having  a  large  stick  in  his  hand,  came 
to  the  defendant's  house  and  looked  over  the  fence  into. the  yard ; 
then  he  went  to  the  crib  and  looked  all  about  that,  and  left,  going 
across  the  field.  Defendant  was  not  then  at  home,  but  witness  told 
him  of  that  occurrence  on  his  return.  Defendant  and  Rolla  went 
to  town  on  Monday,  the  day  before  the  killing.  When  be  came 
home  that  evening  he  left  his  slicker  overcoat  tied  to  his  saddle  out 
in  the  wagon.  A  slight  rain  came  up  that  night,  and  he  brought 
the  saddle  and  coat  from  the  wagon  and  put  them  on  the  gallery. 
When  be  started  to  town  to  surrender,  after  the  killing,  he  took  up 
his  slicker,  when  a  package  fell  out  of  his  slicker  pocket  and  bursted, 
scattering  buck  shot  about.  The  package  had  not  been  opened  since 
he  got  back  from  town  on  the  night  before.  The  defendant  had 
long  been  in  the  habit  of  taking  his  gun  with  him  when  he  went 
about  bis  field.  He  rarely  went  from  the  house  without  it.  Wit- 
ness knew  that  thd  reputation  of  the  deceased  was  that  of  a  violent 
and  dangerous  man,  and  one  who  would  most  likely  execute  a  threat. 
Witness  had  been  shown  and  had  examined  the  place  of  the  killing, 
and  knew  that  there  were  no  stubs  there  to  show  that  any  bushes 
had  been  cut  away  since  the  killing.  There  was  but  one  stub  there, 
and  that  of  a  twig  not  larger  than  a  finger.  Witness  had  caused 
the  fence  to  be  removed  since  the  killing,  in  order  to  get  material 
to  make  a  cow-pen.     Deceased  was  killed  on  defendant's  land. 

Jim  Wilson  was  the  next  witness  for  the  defense.  He  testified 
that  he  had  a  conversation  with  the  deceased  about  three  weeks 
before  the  killing,  at  Cox's  well.  Deceased  told  witness  in  that 
conversation  that  the  defendant  was  trying  to  get  a  bill  against  him 
for  killing  a  hog,  and  that  some  of  these  clays  witness  would  hear 
of  defendant  getting  the  d — dest  mauling  out  in  the  hack  berries 


1885.]  Helm  v.  Thk  State.  51 

Statement  of  the  oaee. 

that  a  man  ever  had.    Witness  shortly  afterwards  met  deceased  at 
Milner's  fence,  on  which  occasion  be  told  the  witness  that,  a  day  or' 
two  before,  he  saw  the  defendant  going  towards  Comanche,  and  htf 
thought  the  defendant  was  on  bis  way  to  town  to  file  a  complaint 
against  him  for  killing  the  hog.     Under  this  impression,  he  said 
that  he  attempted  to  head  the  defendant  off,  and,  to  stop  him,  hal- 
looed at  him  as  he  approached.     That  the  defendant  increased  his* 
speed  and  finally  broke  into  a  run,  and  that  he  attempted  to  get 
over  a  fence  to  follow,  but  a  rail  broke  and  threw  him,  and  defend- 
ant escaped;  and  that  but  for  such  mishap  he  would  have  settled' 
the  matter  with  defendant,  as  he,  being  out  rabbit  hunting,  had  his 
gun  with  him.    A  few  days  later  the  deceased  told  witness  that: 
defendant  bad  been  up  to  his  aunt's  house  about  the  hogs,  and  that. 
if  it  were  not  for  his  aunt's  people,  he,  deceased,  would  go  to  de. 
fendant's  house,  drag  the  defendant  out  and  stamp  h — 11  out  of  him. 
Witness  next  encountered  the  deceased  in  the  hackberries,  about; 
two  weeks  before  the  homicide.    Witness  was  riding  along  the  road 
in  a  lope,  about  dusk.    He  had  penetrated  the  h a cb berries  a  short 
distance  when  the  deceased  stepped  into  the  road  from  the  roadside* 
and  threw  bis  gun  down  on  witness.     Witness  checked  up  and  drew: 
his  pistol,  when  deceased  said:  "You  are  not  the  man  I  want"' 
Witness  asked  who  be  wanted,  and  deceased  said :  "  Polki "  W^nes* 
asked:  "Polk?"  and  deceased  answered:  "  Yes,  Polk  Helm."    Wit- 
ness then  told  deceased  not  to  make  any  more  such  plays  on  him. 
Witness  reported  all  of  these  conversations  to  the  defendant,  and 
told  him  of  the  last  encounter  with  deceased  only  a  day.  or  two 
before  the  homicide.    The  reputation  of  the  deceased  was  that  of  a 
violent,  dangerous  man,  and  one  who  would  most  likely  execute  his: 
threats. 

The  witness  stated  that  he  was  examined  as  a  witness  upon  the 
examining  trial.  He  then  testified  to  but  one  of  the  conversations? 
detailed  on  this  trial  as  having  transpired  between  himself  and 
deceased.  Witness  denied  that,  about  the  last  of  August,  he  stated 
in  the  presence  of  Sam  Cox  and  Dave  Martin  that  some  one  was 
going  to  be  killed,  and  that  defendant  had  told  him  that  he  and 
some  one  be  did  not  name  bad  watched  two  nights  for  Harris  and 
failed  to  find  him.    Witness  was  related  to  defendant. 

J.  B.  Mahaffey  testified,  for  the  defense,  that  he  saw  the  defend- 
ant  on  the  morning  before  the  homicide.  He  helped  the  defendant 
put  up  a  gap  in  the  fence,  working  from  about  9  o'clock  until  about 
10,  when  the  defendant  left  going  towards  bis  house.  This  witness 
described  the  ground  about  the  place  of  the  homicide  substantially 


52  20  Texas  Coubt  of  Appeals.  [Tyler  Term, 

Statement  of  the  case. 

as  did  the  witness  McGaire.  Deceased  was  killed  on  the  defendant's 
land.  Deceased's  reputation  in  the  neighborhood  was  that  of  a 
dangerous,  violent  man,  and  one  likely  to  execute  his  threats. 

Tom  McNutt  testified,  for  the  defense,  that,  one  morning  about 
three  weeks  before  the  homicide,  the  deceased  came  to  where  he 
was  at  work  in  a  rock  quarry,  and  asked  if  witness  had  seen  the  de- 
fendant going  to  Comanche.  Witness  replied  that  he  had  not,  when 
the  deceased  said  that  be  understood  that  the  defendant  was  going  to 
town  on  that  morning,  and  that  he  was  anxious  to  meet  him  on  the 
road.  He  then  had  in  bis  band  a  green  mesquite  stick  between  three 
and  four  feet  long,  and  about  two  inches  in  diameter.  His  man- 
ner was  angry  and  excited,  and  when  he  left,  which  he  did  on  mak- 
ing the  remark  quoted,  he  left  in  a  lope,  going  towards  town.  The 
deceased  came  again  to  where  the  witness  was  quarrying,  on  the 
evening  before  the  killing,  and  said  to  witness:  "I  wish  you  would 
let  your  fence  which  joins  Mrs.  Farmer's  fence  stand  until  I  can  get 
time  to  fix  her  fence."  Witness  replied  that  he  would  let  bis  fence 
stand  for  the  time  being,  but  that  the  defendant  was  going  to  move 
his  fence  from  its  junction  with  Mrs.  Farmer's  on  the  next  day. 
Deceased  replied:  "He  can  move  it,  and  he  may  move  it,  but,  d — n 
his  onery  soul,  he  shan't  move  it."  He  then  whirled  his  horse  sud- 
denly, and  rode  off  rapidly  towards  Mrs.  Farmer's  house.  Witness 
told  the  defendant  about  the  conversations  with  the  deceased.  It 
was  agreed  that  Jake  Hodge  was  present  at  each  of  the  conversa- 
tions detailed  by  the  witness  McNutt,  and  that,  if  present  and  on 
the  stand,  he  would  testify  to  precisely  the  same  facts. 

John  Sullivan  testified,  for  the  defense,  that  the  deceased  came  to 
him  on  the  evening  before  his  death  to  borrow  a  pistol,  saying  that 
he  was  going  on  a  visit  to  Fort  Worth.  Witness  loaned  him  his 
six-shooter,*  one  of  the  chambers  then  being  empty.  The  pistol  was 
returned  to  the  witness  after  the  examining  trial. 

G.  A.  Beeman  testified,  for  the  defense,  that  he  went  to  the  de- 
fendant's house  about  10  o'clock  on  Monday,  the  day  before  the 
homicide,  and  left  after  dinner.  Defendant  was  at  home  when  wit- 
ness got  there,  and  was  there  until  witness  left,  and  was  left  there 
by  witness. 

Justice  of  the  Peace  Milton  Brown  testified,  for  the  defense,  that 
the  defendant  and  Eolla  were  in  bis  office  oh  the  evening  of  Mon- 
day, the  day  before  the  homicide.  After  they  had  been  there  some 
little  time,  Deputy  Sheriff  Huse  came  in,  and  something  was  said 
about  defendant  wanting  to  put  the  deceased  under  a  peace  bond. 
Witness  remarked  that  he  did  not  want  any  man  to  swear  before 
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him  that  he  was  afraid  of  another.  Holla  bad  gone  out  when  this 
remark  was  made  by  witness.  After  Huse  and  defendant  went  out 
witness  stepped  to  the  door  of  his  office  and  saw  Huse.  defendant 
and  Rolla  standing  by  some  machinery,  talking.  The  defendant, 
with  whom  witness  was  not  on  very  friendly  terms,  never  spoke  to 
witness  about  a  peace  bond.     The  defense  closed. 

The  State,  in  rebuttal,  introduced  J.  W.  Milner,  who  testified  that 
he  bad  often  seen  the  deceased  write.  He  and  deceased  once  worked 
together,  digging  a  well.  Deceased  would  work  in  the  well  awhile, 
and  then  witness  awhile.  They  communicated  with  each  other  by 
notes,  passing  them  backwards  and  forwards.  They  passed  several 
notes  in  that  manner.  Witness  had  also  seen  deceased  writing 
letters  to  his  relatives  in  Alabama  and  Mississippi.  Deceased  wrote 
a  large  but  indifferent  hand.  Witness  did  not  think  the  note  recog- 
nized by  Mrs.  Helm  was  in  the  handwriting  of  the  deceased.  Wit- 
ness was  himself  but  an  indifferent  pensman,  and  had  no  experience 
as  an  accountant.  The  letter  M,  in  the  note  in  evidence,  was  not 
such  an  M  as  deceased  usually  made. 

Miss  Harris,  the  sister  of  the  deceased,  testified  for  the  State,  in 
rebuttal,  that  she  learned  to  write  under  the  direction  of  the  de- 
ceased. Neither  she  nor  deceased  could  write  good  bands.  She 
examined  the  note  in  evidence  at  great  length,  and  said  that  she  did 
not  think  it  was  written  by  the  deceased.  Deceased  had  been  about 
his  family  but  little  during  the  last  four  years. 

Newt.  Martin  testified  that  on  one  occasion  in  August,  1884,  Jim 
Wilson  told  him  that  a  man  would  soon  be  killed;  that  Helm  and 
Harris  were  at  outs,  and  Helm  had  told  him,  Wilson,  that  he  and  a 
man  whose  name  he  did  not  mention  watched  two  nights  for  Harris, 
but  failed  to  get  him.  Witness  and  Jim  Wilson  were  friends.  When 
Wilson  was  called  in  rebuttal  by  the  defense,  be  denied  the  state- 
ment of  Newt.  Martin,  declared  that  he  had  never  made  such  state- 
ment, and  had  never  heard  the  defendant  say  any  such  thing.  He 
and  Newt.  Martin  were  not  friendly. 

J.  C.  Huse  testified,  for  the  defense,  that  he  saw  the  defendant 
and  Holla  on  the  evening  before  the  homicide  occurred.  Defendant 
asked  witness  what  steps  he  should  take  to  get  a  man  under  a  peace 
bond.  Witness  referred  him  to  Squire  Brown.  Witness,  however, 
examined  the  statute  and  told  him  the  requisites  of  the  necessary 
oath,  and  defendant  replied  that  he  could  make  the  affidavit.  Wit- 
ness sent  Rolla  to  Brown's  office,  and,  defendant  speaking  to  witness 
about  it  again,  he  went  to  Brown  himself.  Brown  said  that  he  didn't 
want  a  man  to  swear  before  him  that  he  was  afraid  of  another  man. 
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Witness  reported  to  defendant  what  Brown  said,  and  he,  defendant, 
and  Rolla  went  off  down  the  street. 

The  affidavits  in  support  of  the  motion  for  new  trial,  referred  to 
in  the  opinion  of  the  court,  read  as  follows: 
"The  State  op  Texas,  [ 

"  County  of  Comanche.  \ 

"Personally  appeared  before  me,  the  undersigned  authority, 
Thomas  Rawley,  who  upon  his  oath  says  that  he  was  with  U.  P. 
Helm  on  the  evening  before  the  killing,  and  saw  him  when  be  picked 
up  a  written  paper,  and  which  threatened  him  in  the  event  be  moved 
his  fence,  and  believed  the  same  to  be  that  of  the  deceased,  John 
Harris.  Affiant  further  says  that  he  saw  Helm  when  he  started  to 
drive  the  hogs  up  to  the  gap  where  the  killing  occurred,  and  that  he 
saw  him  for  some  thirty  steps  after  he  left  affiant  and  Jes.  McGuire, 
and  that  he  had  his  gun  down  in  his  right  hand,  and  was  pushing 
an  old  sow  along  with  it.  Affiant  further  says  that  when  he  and 
McGuire  got  to  the  gap  where  Helm  was  standing,  and  where  the 
killing  occurred,  that  Helm  was  standing  in  or  opposite  the  gap,  and 
•that  he  was  in  an  erect  position,  and  to  the  best  of  affiant's  knowl- 
edge that  the  butt  of  his  gun  was  resting  on  the  ground.  Affiant 
says  that  the  voice  which  said:  'What  are  you  doing  here,  you 
•d — d  son-of-a-b — hi*  was  not  that  of  the  defendant  U.  P.  Helm; 
that  he  knew  his  voice  well.  Affiant  says  that  several  men  were 
invited  to  Helm's  on  the  morning  of  the  killing,  to  assist  in  putting 
up  and  repairing  the  fence. 

(Signed)  "Tom  Rawley." 

"Subscribed  and  sworn  to  before  me,  this  the  5th  day  of  Septem- 
ber, 1885. 

[l.  s.]  "  M.  W.  Carroll, 

"Clerk  D.  C.  C.  0." 
"The  State  of  Texas,         ) 
"  County  of  Comanche,   f 

"Personally  appeared  before  the  undersigned  authority  Thomas 
Rawley,  who  upon  his  oath  says  that  the  conversation  alluded  to  by 
one Fannin,  in  his  testimony  on  the  trial  of  U.  P.  Helm  for  mur- 
der, in  which  he  said  that  he  heard  affiant  and  Helm  talking  on  the 
evening  before  the  killing  of  deceased  by  Helm,  and  that  affiant 
said  to  Helm:  'The  next  time  you  make  a  pass  at  him,  don't  make 
a  flash  of  it,'  and  that  Helm  said:  'No,  the  next  time  I  make  a 
pass  at  him  I  will  kill  him,'  had  no  reference  whatever  to  the  de- 
ceased, but,  upon  the  contrary,  we  were  talking  about  a  cow  that 
had  been  getting  into  the  field  of  Helm.    Affiant  says  that  on  the 
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night  before  the  conversation  in  question,  that  the  defendant  Helm 
went  out  into  the  field  to  kill  her,  but  shot  his  gun  off  into  the  air, 
and  that  when  affiant  said  not  to  make  another  flash,  he  had  refer- 
ence to  shooting  his  gun  in  the  air  and  nothing  else,  and  that  Helm 
so  understood  him. 

(Signed)  .   "Tom  Rawley." 

"Subscribed  and  sworn  to  before  me  this  5th  day  of  September, 
1885. 

[l.  s.]  "M.  W.  Carroll, 

"Clerk  D.  C.  C.  C.,  Texas;" 
The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Lindsey  &  Jenkins,  for  the  appellant. 

J.  II.  Hurt*,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  One  of  appellant's  grounds  in  his  mo- 
tion for  a  new  trial  in  the  lower  court  was  that  since  his  trial 
and  conviction  the  State  had  dismissed  her  prosecution  by  separate 
indictment  against  one  Thomas  Rolla,  charged  as  an  accessory  or 
accomplice  to  this  same  identical  murder,  whose  testimony,  though 
material  to  his  defense,  could  not  be  availed  of  by  defendant  on  his 
trial  on  account  of  the  said  prosecution  being  at  the  time  pending 
against  said  witness. 

Under  our  statute,  "persons  charged  as  principals,  accomplices  or 
accessories,  whether  in  the  same  indictment  or  by  different  indict- 
ments, cannot  be  introduced  as  witnesses  for  one  another,  but  they 
may  claim  a  severance;  and  if  any  one  or  more  be  acquitted,  or  the 
prosecution  be  dismissed,  they  may  testify  in  behalf  of  the  others*" 
(Code  Crim.  Proa,  art  731;  Penal  Code,  art.  91.) 

Where  an  accomplice,  etc.,  is  acquitted  or  the  prosecution  against 
him  is  dismissed  after  his  principal  has  been  tried  and  convicted, 
a  new  trial  will  be  granted  the  latter  to  obtain  the  testimony  of  the 
former,  where  it  appears  that  the  new  evidence  is  legal  and  compe- 
tent, and  material  to  bis  defense.  Such  testimony  is  called  newly- 
discovered,  though  it  is  not  such  technically.  (See  the  whole  subject 
fully  discussed  and  the  authorities  cited  in  Rucker  v.  The  State,  7 
Texas  Ct.  A  pp.,  549.) 

In  support  of  this  ground  of  his  motion  appellant  filed  the  affida- 
vit of  the  witness  Eolla  (or  Rawley),  and  from  his  affidavit  it  ap- 
pears that  his  testimony  is  competent, —  admissible. —  is  corroborated 
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.  by  other  testimony  in  the  case, —  is  most  important  in  its  explana- 
tion of  inculpatory  facts  against  appellant;  —  in  a  word,  is  most 
material, —  is  not  improbable  as  to  its  truth,  and  may  affect  the  re- 
sult of  the  case  upon  another  trial.  (The  reporter  will  give  the  affi- 
davits of  the  witness  in  the  report  of  the  case.) 

Because  the  court  should  have  granted  a  new  trial  on  account  of 
this  newly-discovered  evidence,  and  erred  in  overruling  it,  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 

lieversed  and  remanded. 

[Opinion  delivered  December  9, 1885.] 


[No.  2147.] 
Bbitton  Turner  v.  The  State. 

1.  Continuance — New  Trial.— See  the  statement  of  the  case  for  an  applica- 
tion for  a  continuance  which,  being  in  all  essentials  sufficient  as  to  diligence, 
and  setting  forth  absent  testimony  material  and  probably  true  when  consid- 
ered in  connection  with  the  evidence  adduced  on  the  trial,  demanded  of  the 
trial  court  the  award  of  a  new  trial  because  of  the  refusal  of  the  contin- 
uance. Note  the  animadversions  of  this  court  upon  the  conduct  of  the 
sheriff  in  withholding  from  the  court  below  information  important  to  its 
action  in  this  case. 

9.  Murder  —  Fact  Case. — See  the  statement  of  the  case  for  evidence  held  in- 
sufficient  to  support  a  conviction  for  murder  of  the  second  degree. 

Appeal  from  the  District  Court  of  Houston.  Tried  below  before 
the  Hon.  F.  A.  Williams. 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  G.  W.  Montzingo,  in  Houston  county,  Texas,  on  the  27th 
day  of  October,  1883,  by  stabbing  him  with  a  knife.  This  is  the 
second  appeal  prosecuted  in  this  case,  the  penalty  assessed  on  the 
last  trial  being  confinement  in  the  penitentiary  for  the  term  of  five 
years.  The  report  of  the  former  appeal,  to  be  found  on  page  433 
of  the  sixteenth  volume  of  these  reports,  contains  but  a  partial  re- 
sume of  the  facts  proved  on  that  trial,  independent  of  its  reference 
back  to  the  report  of  the  companion  case  of  John  Turner  v.  The 
State,  convicted  for  the  same  offense.  The  disposition  of  this  appeal 
turning,  in  part,  upon  the  evidence,  a  more  complete  statement  of 
the  case  is  found  necessary. 

Mrs.  Robinson  was  the  first  witness  sworn  for  the  State.  She  tes- 
tified that,  at  the  time  of  the  homicide,  she  was  the  wife  of  the 
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deceased,  G.  "W.  Montzingo.  Witness  was  present  on  the  29th  day 
of  October,  1883,  and  saw  the  fatal  difficulty  between  the  deceased 
on  one  side  and  the  defendant,  John  Tamer  and  one  Mr.  Stanley  on 
the  other.  The  difficulty  occurred  in  the  witness's  yard,  in  Nevill's 
prairie,  about  four  miles  from  the  town  of  Lovelady,  in  Houston 
county,  Texas.  The  defendant  came  to  the  deceased's  house  about 
12  o'clock  on  the  day  of  the  difficulty,  and  asked  the  deceased  to  go 
with  him  to  Lovelady.  Deceased  replied  that  he  had  already 
arranged  to  go  in  a  buggy  with  Doctor  Glover.  Thereupon  the  de- 
fendant left.  Deceased  got  home  from  Lovelady  that  evening  about 
sundown,  coming  in  a  wagon  with  Mr.  McManus.  He  had  but  re- 
cently arrived  when  the  defendant,  his  brother  John  and  one  Stanley 
rode  up  to  the  gate.  Witness  did  not  hear  them  call  to  Montzingo, 
nor  did  she  hear  Montzingo  invite  them  to  dismount  and  come  in. 
The  parties  named,  however,  dismounted,  secured  their  horses  to 
the  fence,  passed  into  the  yard  and  up  to  the  gallery  where  the  wit- 
ness, defendant  and  their  children  were  then  standing.  They  came 
up  together,  walking  abreast,  and  each  rested  one  foot  on  the  gallery 
step.  John  Turner  then  laid  his  hand  on  deceased's  shoulder  and 
said  to  him:  "I  understand  you  have  been  talking  about  my  father." 
The  defendant  then  in  a  violent  manner  said:  "I  can  whip  any 
G— d  d — d  man  that  ever  lived!"  The  deceased,  in  reply  to  John 
Tomer's  remarks,  said:  "I  have  not  been  talking  about  your  father; 
I  am  a  friend  of  his."  John  Turner  then  pointed  to  Stanley  and 
said:  "There's  your  man!"  The  witness  then  ordered  the  defend- 
ant, his  brother  John  and  Stanley  off  the  premises.  She  ordered 
them  to  leave  two  or  three  different  times,  telling  them  that  they 
had  come  to  provoke  a  difficulty.  They  did  not  leave,  but  main- 
tained their  separate  positions.  The  deceased  then  ordered  the  three 
parties  out  of  the  yard  as  often  as  three  times,  saying:  "  You  have 
come  here  for  a  difficulty.  I  don't  want  a  difficulty,  and  you  must 
get  oat  of  my  yard."  The  deceased  then  picked  up  an  ax  handle 
which  was  lying  near,  stood  a  while  with  it  in  his  hands  with  one 
end  touching  the  floor  of  the  gallery,  and  presently  struck  Stanley 
with  it  twice,  and  struck  at  him  a  third  time,  missing  him,  the  blow 
being  warded  off  by  some  one  of  the  party.  Defendant,  John  Turner 
and  Stanley  then  closed  together  upon  the  deceased  and  killed  him. 
The  witness  could  not  tell  who  of  the  party  used  the  most  violence 
in  the  difficulty.  Witness  did  not  see  either  one  of  the  three  cut  the 
deceased,  and  could  not  say  who  inflicted  the  stab.  She  could  not 
say  that  either  one  of  the  three  used  more  violence  than  the  others. 
The  three   parties,  viz.,    defendant,  Stanley  and  John  Turner, 
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backed  in  a  body  towards  the  gate  when  deceased  commenced  to 
strike  Stanley  with  the  ax  handle,  and  when  they  reached  a  point 
within  one  or  two  feet  of  the  gate,  witness  heard  the  deceased  say 
that  be  was  cut.  Deceased  then  turned,  walked  towards  the  house 
as  far  as  the  gallery  steps,  where  ho  fell,  and  died  within  a  very  few 
minutes.  The  witness  received  a  cat  on  her  arm  daring  the  fight. 
After  deceased  had  inflicted  the  blows  with  the  ax  handle,  and  bad 
become  separated  from  the  other  parties,  witness  undertook  to  posh 
Stanley  out  of  the  yard,  when  he  struck  her,  inflicting  a  cut  upon 
her  arm.  She  then,  for  the  first  time  during  the  difficulty,  saw  a 
knife,  and  it  was  in  Stanley's  hands.  The  witness  was  too  much 
troubled  and  distressed  after  the  killing  to  examine  the  wound  of 
the  deceased,  and  could  not  otherwise  describe  it  than  that  it  was« 
knife  cut  in  the  left  breast.  The  yard  gate  stood  some  five  or  six 
steps  distant  from  the  gallery  steps.  Blood  was  scattered  over  the 
entire  space  between  the  gallery  and  the  gate,  and  witness  saw 
blood  on  the  left  gate  post.  She  also  saw  blood  on  the  yard  palings, 
on  the  inside.  The  difficulty  lasted  but  afew  minutes.  Neither  de- 
fendant, John  Turner  nor  Stanley  struck  the  deceased  after  the 
deceased  turned  towards  the  house  from  the  gate  and  said  that  he 
was  cut.  The  three  parties  left  the  deceased's  house  as  soon  as  the 
fight  was  over.  Stanley  ran  off  on  foot,  his  horse  having  broken 
his  tie-string  and  gone  off  while  the  fight  was  in  progress.  Defend- 
ant and  his  brother  John  rode  off  at  a  rapid  pace.  John  Turner 
and  Stanley  went  off  in  the  direction  of  where  they  lived.  Witness 
could  not  say  which  way  defendant  went  The  deceased  was  well  and 
in  good  health  up  to  the  time  that  the  difficulty  occurred.  lie  was 
cut  in  the  left  breast  in  that  difficulty  by  either  defendant,  Stanley 
or  John  Turner,  and  died  within  a  few  minutes  after  the  wound 
was  inflicted.  Mr.  Bob  Stevens  was  the  first  person  to  reach  the 
house  of  the  deceased  after  the  difficulty.  Deceased  died  just  about 
the  time  that  Stevens  arrived.  Deceased  did  not  speak  after  he  felL 
at  the  steps.  Defendant  and  John  Turner  were  brothers,  and,  at 
the  time  of  the  difficulty,  lived  at  their  father's  house,  between  a 
quarter  and  a  half  mile  from  deceased's  house.  Stanley  also  lived 
at  old  man  Turner's,  but  us  a  tenant.  About  the  time  that  the  con- 
flict ended,  witness  saw  Buck  Shaw  on  his  horse  at  the  gate,  watch- 
ing the  fight.  He  rode  off  with  the  Turners  when  they  left.  Tnis 
all  occurred  in  Houston  county,  Texas,  on  the  29th  day  of  October, 
1883. 

Cross-examined,  the  witness  stated  that  the  deceased  was  not 
under  the  influence  of  liquor  at  the  time  of  his  encounter  with  the 
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Turners  and  Stanley.  He  brought  home  with  him  a  small  flask  of 
whisky,  from  which  it  appeared  that  perhaps  as  much  as  one  drink 
had  been  taken.  Deceased  did  not  ask  the  Turners  and  Stanley  to 
dismount  and  come  into  the  house,  or  if  he  did  the  witness  did  not 
hear  him.  If  the  defendant  left  to  summon  medical  attendance  for 
deceased,  the  witness  did  not  know  it.  Witness's  son  Henry  went 
for  the  doctor.  Witness  saw  the  defendant  about  the  place  after 
the  fracas,  but  he  staid  but  a  very  few  moments.  She  saw  Doctor 
Glover  and  Mr.  Wortbington  about  the  same  time.  Witness  did 
not  see  an  ax  in  the  hands  of  any  of  the  parties  during  the  fight, 
and,  as  a  matter  of  fact,  she  was  too  much  excited  to  notice  if  either 
of  tbem  had  any  weapon  of  any  description.  Witness  did  not  notioe 
the  defendant  particularly,  and  could  not  say  what  actual  part  be 
took  in  the  difficulty.  So  far  as  the  witness  could  judge,  no  one  of 
the  parties  did  more  than  the  others.  The  three  closed  around  the 
deceased,  and  had  him  completely  surrounded.  The  families  of 
the  deceased  and  the  defendant  bad  been  on  good  terms  previous  to 
the  difficulty,  but  their  relations  were  somewhat  strained  about  the 
time  of  the  difficulty.  So  far  as  the  witness  knew,  the  rupture  did 
not  include  the  deceased,  and  if  he  had  conceived  any  unfriendly 
feelings  towards  the  Turners,  the  witness  did  not  know  it.  Until 
recently  before  the  difficulty,  witness  and  the  Turners  visited  on 
good  terms.  Their  visits  had  of  late  grown  less  frequent.  When 
the  deceased  ordered  the  parties  out  of  his  yard,  they  refused  to  go. 
Deceased  then  pulled  off  his  coat,  stepped  off  the  gallery,  took  up 
an  ax  handle  and  began  striking  Stanley  with  it.  He  was  at  the 
end  of  the  gallery  wljen  he  struck  the  first  blow.  The  Turners  and 
Stanley  fell  back  together  towards  the  gate,  when  deceased  struck 
that  first  blow.  Witness  saw  no  weapons  used  by  any  of  the  parties 
daring  the  struggle  between  them  and  the  deceased.  Witness's 
hearing  was  defective,  and  she  failed  to  comprehend  all  that  was 
said  by  the  several  parties  during  the  fight.  Witness  was  very  ranch 
excited  by  the  transaction,  and  suffered  so  much  from  its  immediate 
results  that  she  could  not  recall  all  of  the  incidents  of  the  struggle, 
nor  could  she  remember  all  that  she  has  heretofore  testified  in  re- 
gard to  this  case. 

On  re-direct  examination,  the  witness  said  that  she  saw  blood  on 
the  left  hand  gate  post,  going  into  the  yard.  The  witness  did  not 
see  the  defendant  do  or  attempt  to  do  anything  to  prevent  the  fight. 
The  Turners  and  Stanley  all  acted  as  though  they  had  been  drink- 
ing, but  they  were  not  drunk.  Doctor  Glover  lived  between  a 
quarter  and  a  half  mile  distant  from  the  deceased's  bouse.    De- 
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ceased  was  dead  when  the  doctor  arrived.  Witness  bad  married 
Mr.  Robinson  since  the  death  of  the  deceased.  Witness  saw  no 
weapons  lying  around  the  yard  after  the  fight,  except  an  ax  which 
had  blood  on  both  the  blade  and  the  handle.  That  ax  lay  inside 
the  yard,  near  the  gate,  and  across  the  path  which  led  from  the 
gallery  to  the  gate.  The  witness  left  the  ax  at  the  wood  pile  near 
the  gate,  and  saw  it  near  the  same  place  on  the  path,  wilh  blood  on 
it,  after  the  difficulty. 

Henry  Montzingo  was  the  next  witness  for  the  State.  He  testified 
th  it  he  was  a  son  of  the  deceased.  lie  was  present  and  saw  the 
difficulty  in  which  his  father  was  killed.  It  occurred  on  his  father's 
place  in  Houston  county,  Texas,  on  October  26,  or  27,  1883.  De- 
ceased returned  home  from  Lovelady  about  sundown  on  the  evening 
of  that  day,  and  shortly  afterwards  the  defendant,  John  Turner  and 
Tom  Stanley  came  to  the  gate  and  called :  "Halloo!"  The  deceased 
invited  them  to  dismount  and  come  in.  They  dismounted  and  in  a 
body  came  to  the  edge  of  the  gallery  on  which  the  deceased,  his 
wife  and  witness  were  then  standing.  John  Turner  stepped  up  on 
the  steps  to  the  gallery,  laid  one  hand  on  deceased's  hand  and  said : 
"  Whit,  I  understand  that  you  have  been  talking  about  ray  father." 
At  this  moment  defendant  took  his  hat  from  his  head,  threw  it  on 
the  gallery  floor,  and  said:  "I  can  whip  any  G — d  d — d  man  who 
talks  about  my  father."  Deceased  replied:  "I  have  not  been  talk- 
ing about  your  father;  I  am  a  friend  of  his."  John  Turner  stepped 
from  the  gallery,  pointed  to  Stanley,  and  said:  "There  is  your 
man."  Stanley,  who  was  standing  a  step  or  two  behind  John 
Turner,  had  said  nothing  up  to  this  time.  Deceased  then  ordered 
the  three  men  out  of  his  yard,  with  the  remark:  "You  have  all 
come  here  to  get  up  a  row,  and  I  don't  intend  to  have  any."  He 
ordered  them  out  of  the  yard  as  often  as  three  times.  They  did  not 
go.  Deceased  thereupon  pulled  off  his  coat,  caught  up  an  ax  handle 
from  the  gallery,  and  began  striking  Stanley.  The  Turners  and 
Stanley  backed  in  a  body  towards  the  gate.  One  of  the  Turners 
warded  off  the  third  blow  aimed  by  deceased  at  Stanley,  and  de- 
ceased immediately  exclaimed  that  he  was  cut,  and  turned  and 
started  towards  the  house.  No  blows  were  struck  afterwards. 
When  deceased  called  out  that  he  was  cut,  witness  ran  into  the 
house  and  got  the  gun.  As  he  stepped  into  the  yard  with  the  gun 
he  was  met  by  John  Turner,  and  the  gun  was  taken  from  him.  At 
this  time  witness  saw  Stanley  running  off  on  foot,  his  horse  having 
broken  loose  and  gone  off.  The  defendant  was  then  gone.  John 
Turner  did  not  attempt  to  use  the  gun  after  he  got  it  from  the  wit- 
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ness.  Deceased  fell  at  bis  gallery  steps,  and  called  witness  several 
times.  John  Turner  presently  mounted  bis  horse  and  left,  going  in 
the  direction  previously  taken  by  Stanley.  Witness  went  immedi- 
ately for  Doctor  Glover,  who  lived  about  a  half  mile  distant. 
Defendant  was  at  Doctor  Glover's  when  the  witness  arrived  there. 
Doctor  Glover,  defendant,  witness  and  Mr.  Worthington  returned 
to  the  deceased's  house  immediately,  and  found  the  deceased  dead. 
Defendant  remained  a  very  short  time  at  the  bouse,  and  then  wont 
off  in  the  direction  taken  by  John  Turner  and  Stanley.  Doctor 
Glover  made  some  very  sharp  remarks  to  the  defendant  while  at 
the  body,  and  defendant  replied  that  he  had  nothing  to  do  with  the 
killing.  Glover  cursed  defendant,  and  told  him  that  he  did.  The 
deceased  was  cut  twice,  once  in  the  left  breast  in  the  region  of  the 
heart,  and  once  just  below  the  right  shoulder  blade.  Both  wounds 
penetrated  the  cavity. 

Cross-examined,  the  witness  said  that  he  did  not  see  the  ax  used 
by  any  one,  and  did  not  think  it  could  have  been  used  without  his 
seeing  it.  Witness  did  not  see  any  attempt  on  the  part  of  the  de- 
fendant to  injure  the  deceased.  Witness  knew  of  no  unfriendly 
feelings  between  the  Turners  and  the  deceased  at  the  time  of  the 
killing.  The  parties  may  have  backed  as  far  as  the  gateway  during 
the  difficulty,  but  did  not  get  outside  of  the  yard.  They  got  near 
or  to  the  gate,  because  witness,  after  the  killing,  saw  blood  on  the 
left  gate  post,  and  on  the  fence  palings  on  the  inside.  Witness 
thought,  but  was  not  certain,  that  there  was  a  little  blood  on  the 
outside  of  the  yard,  on  the  ground,  or  on  a  plow  beam  which  lay 
just  outside  of  the  yard.  When  witness  returned  with  the  doctor, 
he  and  those  with  him  passed  in  at  the  gate  and  to  the  house,  over 
the  path  leading  from  the  gate  to  the  house.  If  there  was  an  ax 
lying  on  that  path,  the  witness  did  not  see  it.  Stanley  pushed  the 
deceased  from  him  just  about  the  time  the  deceased  called  out  that 
he  was  cut.  Deceased  was  not  further  molested  by  the  parties. 
Deceased  brought  some  whisky  home  with  him  on  that  evening, 
and  the  witness  thought  he  had  been  drinking  some,  but  was  not 
drunk.  Deceased  struck  Stanley  the  first  blow  from  the  gallery, 
and  the  Turners  and  Stanley  began  backing  towards  the  gate.  The 
last  blow  was  struck  at  a  point  very  near  the  gate. 

Be-direct,  the  witness  testified  that  he  did  not  see  either  of  the 
Tamers  or  Stanley  make  any  effort  to  prevent  or  to  stop  the  diffi- 
culty. The  transaction  covered  but  few  moments  from  first  to  last, 
and  witness  remembered  nothing  about  it  which  he  has  not  related. 
The  parties  were  all  very  close  together  throughout  the  difficulty. 
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The  ax  might  have  been  taken  up  and  used  while  the  witness  was 
in  the  house  after  the  gun.  Witness  did  not  know  whether  the  de- 
fendant or  Stanley  passed  out  of  the  gate  first  after  the  cutting. 
John  Turner  was  still  there  when  witness  returned  with  the  gun. 

Bob  Stevens  testified,  for  the  State,  that  a  few  minutes  before  the 
stabbing  of  the  deceased,  from  a  point  where  he  could  not  see  them, 
be  heard  loud  talking  by  several  parties  passing  on  horseback,  and 
recognized  the  voice  of  John  Turner,  but  no  others  at  that  time. 
He  heard  John  Turner  say:  u  Let's  go  on  down  to  the  d — d  old  son- 
of-a-b — h's  house."  Witness  could  hear  the  hoof-beats  of  the  horses  of 
the  several  parties,  all  coming  from  the  same  direction,  and  going  iii 
the  direction  of  the  house  of  the  deceased.  Within  the  next  fifteen 
minutes  witness  heard  loud  cursing  and  swearing  at  deceased's  house, 
some  two  hundred  or  two  hundred  and  fifty  yards  off,  and  recog- 
nized the  voice  of  the  deceased.  Shortly  afterwards  witness  saw 
Buck  Shaw  going  in  the  direction  of  the  house  of  the  deceased,  and, 
after  a  short  time,  Stanley  on  foot  and  running,  and  John  Turner 
on  horseback,  in  a  fast  trot,  passed  thvj  witness's  house.  Just  before 
the  witness  heard  the  cursing  by  John  Tumor  on  the  road,  he  heard 
the  reports  of  fire-arms  in  the  direction  from  which  John  Turner 
and  the  other  parties  on  horseback  came.  About  the  time  that 
John  Turner  and  Stanley  passed  witness's  house  on  their  return 
from  the  house  of  the  deceased,  witness  heard  a  voice,  which  he 
recognized  as  that  of  the  deceased,  calling:  "  Henry,  oh  Henry." 
That  call  was  repeated  several  times,  growing  fainter  and  weaker 
with  each  repetition.  Witness  went  immediately,  and  as  fast  as  he 
could,  to  the  deceased's  house,  and  when  he  got  there  be  found 
blood  all  over  the  yard,  from  the  gate  to  the  steps.  Deceased  lay 
partly  on  the  gallery  and  partly  on  the  ground,  wounded  mortally 
in  two  places.  He  did  not  speak,  but  gasped  once  or  twice  after 
the  witness  reached  him.  One  cut,  about  two  inches  long,  pene- 
trated the  left  breast,  the  other,  about  five  inches  long,  entered  the 
body  under  the  right  shoulder  blade  and  looked  like  it  extended  to 
the  hollow.  This  last  wound  was  curved  or  semi-circular  in  shape, 
the  upper  extreme  being  nearest  the  spine.  Witness  saw  no  weapons 
when  he  first  arrived  at  the  house.  Doctor  Glover,  defendant  and 
Mr.  Worthington  reached  the  house  shortly  after  the  witness  did. 
Defendant  remained  but  a  few  minutes  and  left,  going  in  the  direc- 
tion previously  traveled  by  John  Turner  and  Stanley.  Glover 
cursed  defendant,  and  defendant  replied  that  he  had  nothing  to  do 
with  the  killing.  James  Shaw  came  up  to  the  house  a  few  minutes 
after  Doctor  Glover  arrived,  but  in  a  few  minutes  he  rode  off. 
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Doctor  Glover  examined  the  wounds  on  the  body,  and  remarked 
that  the  deceased  was  cat  to  the  heart.  While  at  the  house  and  near 
the  gate  in  the  yard,  the  witness  saw  an  ax  in  the  hands  of  Doctor 
Glover.     He  noticed  a  drop  of  blood  on  the  handle  of  the  ax. 

Cross-examined,  the  witness  said  that  he  saw  blood  in  the  trail 
from  the  gate  to  the  gallery.  He  saw  Glover  put  the  ax  across  the 
walk,  but  did  not  see  where  he  got  it  from.  He  was  standing  in 
the  walk  with  the  ax  in  bis  hand,  examining  it,  when  the  witness 
first  saw  the  ax.  John  Turner,  Stanley  and  Buck  Shaw  passed 
witness's  house  together,  going  towards  Turner's  house,  shortly 
after  the  witness  heard  the  cursing  at  the  house  of  the  deceased. 

James  Worth ington  testified,  for  the  State,  substantially  as  did 
previous  witnesses  as  to  the  blood  found  on  the  premises  of  the  de- 
ceased, and  the  character  of  the  wounds  on  the  body  of  the  deceased. 
He  saw  an  ax  in  the  bands  of  Doctor  Glover  while  at  the  house, 
jast  after  the  killing,  and  noticed  a  little  blood  on  it.  The  witness 
was  one  of  the  jury  at  the  inquest  over  the  body  held  by  John  S. 
Moore,  justice  of  the  peace.  He  saw  the  doctor  introduce  a  probe 
to  the  depth  of  at  least  six  inches  in  the  wound  under  the  right 
shoulder  blade.  The  cut  was  diagonally  across  the  ribs,  and  ap- 
peared to  be  a  straight  cat  the  full  length.  Witness  did  not  see  the 
wound  in  the  left  breast  probed.  Witness  saw  an  ax  on  that  night, 
standing  against  the  gallery,  with  blood  on  both  the  handle  and  the 
blade.  Defendant  reached  Glover's  bouse  about  the  same  time  that 
the  deceased's  son  Henry  reached  there.  The  witness  did  not  bear 
him  say  what  he  came  for.  He  went  back  to  deceased's  house  with 
Glover,  witness  and  Henry.  When  he  started  off,  witness  called  to 
bim,  and  told  him  that  if,  as  be  claimed,  he  had  nothing  to  do  with 
the  killing,  be  ought  to  stay  at  the  deceased's  house  and  not  go  off. 
He  said  nothing,  but  went  on.  Deceased  was  dead  when  witness 
and  Glover  arrived. 

Cross-examined,  the  witness  said  that  the  only  blood  be  saw  out- 
side of  the  yard  was  taken  there  from  the  yard  by  some  one  who 
walked  over  the  bloody  spots  in  the  yard.  The  blood  on  the  gate 
post  seemed  to  have  gushed  from  some  body.  There  was  a  little 
Wood  on  the  outside  of  the  paling. 

A.  T.  McManus  testified,  for  the  State,  that  the  deceased  rode  in 
his  wagon  with  him  from  Lovelady  on  the  day  that  he  was  killed. 
As  witness  and  deceased  started  from  Lovelady,  deceased  told  wit- 
ness that  he  had  seen  his  saddle  on  Stanley's  horse;  that  he  had 
often  needed  the  saddle  and  was  going  to  take  it.  He  went  off,  got 
the  saddle,  brought  it  back  with  him  and  put  it  in  the  wagon,  and 
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he  and  witness,  with  the  wagon,  started  home.  They  had  not  gone 
a  great  distance  when  they  were  overtaken  by  Stanley,  who  cursed 
and  abused  deceased  for  taking  the  saddle  without  saying  anything 
to  him,  and  letting  him  know  that  he  was  going  to  take  it  He 
then  proposed  to  whip  deceased  if  deceased  would  get  out  of  the 
wagon.  Deceased  replied:  " Stanley,  you  are  drunk  now,  and  I 
don't  want  to  have  any  trouble  with  you;  you  go  away  and  let  me 
alone."  Finally  the  deceased  agreed  to  let  Stanley  have  the  saddle 
to  ride  home.  It  was  dropped  oat  of  the  wagon  and  Stanley  said: 
44  By  G — d,  1  won't  have  it  at  all  if  you  can't  give  it  to  me  right  1 " 
The  saddle  was  then  taken  up  by  someone  in  the  crowd  and  put 
back  in  the  wagon,  and  the  wagon,  with  witness  and  deceased  in  it, 
was  driven  on  towards  home.  Witness,  deceased  and  Stanley  trav- 
eled the  same  road  together  for  a  distance  of  about  three  miles  to 
the  point  where  the  road  forked,  the  fork  leading  to  old  man  Tur- 
ner's house.  Witness  did  not  not  see  the  defendant  or  John  Turner 
on  the  road.  Deceased  had  a  flask  of  whisky,  took  one  drink  on 
the  road,  but  was  in  no  degree  under  the  influence  of  liquor  while 
in  company  with  the  witness.  Dcocased  got  out  of  the  wagon  at 
his  house.  Witness  then  noticed  Mrs.  Montzingp  at  the  wood-pile, 
near  the  gate,  chopping  wood.    This  was  late  in  the  evening. 

Cross-examined,  the  witness  said  that  he  saw  the  defendant  and 
John  Turner  in  the  town  of  Lovelady  on  that  day.  They  did  noth- 
ing worthy  of  notice  that  the  witness  saw.  Witness  did  not  know 
that  they  were  drinking.  Stanley  left  the  main  road  at  the  forks 
and  went  off  towards  old  man  Turner's,  where  he  was  living. 

L.  P.  Hemphill  testified,  for  the  State,  concerning  the  body, 
blood,  etc.,  as  observed  at  the  inquest,  substantially  as  did  the  wit- 
ness Worihington. 

John  I.  Robinson  testified,  for  the  State,  that  he  was  one  of  the 
parties  deputized  by  the  justice  of  the  peace  to  arrest  the  defend- 
ant, his  brother  John  and  Stanley.  Witness  and  his  party  started 
that  night  about  10  o'clock  to  make  the  arrests.  They  went  first 
to  the  bouse  of  the  defendant's  father,  but  none  of  the  parties 
wanted  were  there.  Thence  they  went  to  the  home  of  the  defend- 
ant, six  or  eight  miles  distant,  in  a  portion  of  the  country  very 
sparsely  populated.  A  path  led  to  the  house  of  defendant,  and  the 
house  was  surrounded  by  very  thick  undergrowth.  Defendant  and 
his  brother  John  were  found  there,  but  Stanley  was  not  with  them. 
The  two  Turners  were  arrested  without  trouble, —  they  offered  no  re- 
sistance to  arrest.  No  weapons  of  any  kind  were  found  on  their  per- 
sons.   John  Turner,  when  accosted,  said  that  he  was  ready  to  do 
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anything  required  of  him,  and  he  and  defendant  went  willingly 
from  that  place  to  custody.  Witness  saw  the  Tamers  and  Stanley 
in  Lovelady  on  the  evening  of  the  killing.  The  three  parties  were 
drinking,  and  Stanley  was  pretty  drunk. 

Cross-examined  by  defense,  the  witness  said  that  defendant  was 
arrested  on  a  place  owned  by  his  father.  There  was  a  small  house 
and  a  small  farm  on  the  place.  The  wound  under  the  shoulder 
blade  was  described  by  this  and  other  witnesses  as  crosswise  the 
ribs.  Witness  could  not  say  that  that  wound  penetrated  the  cavity 
or  severed  the  ribs. 

Doctor  Hall  testified,  for  the  State,  that  a  knife-cut  wound  six 
inches  deep,  crosswise  of  a  man's  ribs,  could  not  be  inflicted  without 
severing  some  of  the  ribs.  It  was  possible,  but  not  probable,  that  a 
six-inch  wound  crosswise  with  the  ribs,  severing  the  ribs,  could  be 
made  with  an  ordinary  knife,  but  witness  thought  the  probability 
of  such  a  wound  with  any  kind  of  knife  was  remote,  as  the  ribs  of 
a  man  are  very  tough,  and  hard  to  sever.  A  knife  might  be  in- 
serted into  the  body  parallel  with  the  ribs  and  make  a  wound  six 
inches  deep.  But  crosswise  the  ribs  it  could  not  be  done  without 
cutting  some  ribs  in  two. 

C.  G.  S (illegible)  testified,  for  the  State,  that  Stanley  sur- 
rendered to  him  four  or  five  miles  from  deceased's  house  before 
process  for  his  arrest  issued.    The  State  closed. 

John  I.  Moore  testified,  for  the  defense,  that  he  was  the  justice  of 
the  peace  who  held  the  inquest  over  the  dead  body  of  Montzingo. 
Witness  examined  the  body  and  found  a  stab  m  the  left  breast,  over 
the  region  of  the  heart,' and  a  wound  under  the  left  shoulder  blade, 
three  or  four  inches  long,  curving  towards  the  arm  pit.  There  was 
no  wound  under  the  right  shoulder  blade  or  to  the  right  of  the 
spine,  except  a  long  scratch  which  was  not  more  than  skin-deep. 
The  one  under  the  left  shoulder  blade  was  a  deep  and  ghastly 
wound,  as  was  that  on  the  breast.  Witness  did  not  remember  that 
the  wounds  were  probed  in  his  presence. 

James  Silos,  James  Jones,  J.  T.  Roberts  and  John  Harrison,  the 
parties  who  washed  and  dressed  the  corpse,  corroborated  the  wit- 
ness Moore  as  to  the  character  and  location  of  the  wounds  on  the 
body  of  the  deceased.  They  heard  no  rattling  of  bones  like  broken 
ribs  while  washing  the  body.  Roberts  saw  the  doctor  probe  the 
wound  under  the  shoulder  to  a  depth  of  six  inches.  It  was  not  of 
the  same  depth  throughout  its  entire  length. 

G.  W.  Roan  testified,  for  the  defense,  that  on  the  morning  after 
the  killing  he  saw  blood  on  the  outside  of  the  left  hand  gate  post 
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and  on  the  palings  three  or  four  feet  from  the  gate,  and  a  little 
blood  on  the  beam  of  a  plow  outside  of  the  gate.  He  noticed  an  ax 
at  the  wood-pile.  J.  B.  Jones  testified  substantially  to  the  same 
facts,  except  that  he  did  not  observe  the  ax. 

The  defendant's  motion  for  a  continuance,  referred  to  in  the  first 
head-note  of  this  report,  reads  as  follows: 

"Now  comes  the  defendant,  Britton  Turner,  who  says  that  he 
cannot  go  safely  to  trial  in  this  case  at  this  term  of  the  court  for 
the  want  of  the  testimony  of  Buck  Shaw,  who  resides  in  the  county 
of  Brown,  and  James  Shaw,  whose  residence  is  unknown  to  this 
defendant,  and  G.  W.  Roan,  who  lives  in  the  county  of  Limestone. 
Defendant  has  used  due  diligence  to  procure  the  evidence  of  said 
witness  Buck  Shaw  by  first  having  him  subpoenaed  as  required  by 
law,  to  wit,  on  the  15th  day  of  September,  1884.  which  subpoena 
ig  here  referred  to  and  made  a  part  hereof.  Defendant  further 
shows  that  said  Shaw  appeared  at  a  former  term  of  your  Honor's 
court  and  testified  upon  the  trial  of  this  case.  He  further  shows 
that  said  witness  then  resided  in  Houston  county,  and  so  testified 
at  the  spring  term  of  said  court,  1884.  Said  witness  was  also  in 
attendance  at  the  fall  term  of  your  Honor's  court,  1884,  when  this 
case  was  called  for  trial  and  set  for  trial  on  a  subsequent  day,  and 
when  the  case  was  called  for  trial  on  the  day  to  which  it  was  set, 
said  witness  did  not  appear,  and  an  attachment  was  at  once  called 
for  and  obtained,  and  the  officer  failed  to  find  him,  and  the  cause 
was  continued  at  the  instance  of  the  defendant  for  the  want  of  said 
Shaw's  testimony.  Defendant  would  further  show  that  he  has 
made  inquiries  of  every  source  from  which  he  could  expect  to  hear 
of  the  whereabouts  of  said  witness,  and  was  informed  that  he  was 
in  the  county  of  Tarrant,  in  said  State,  and  this  defendant  at  once, 
to  wit,  about  the  time  your  Honor's  court  convened  at  the  spring 
term,  1885,  had  an  attachment  issued  to  said  Tarrant  county,  but 
the  officer  there  failed  to  serve  said  attachment,  because,  as  he  learns 
and  believes,  said  witness  had  left  said  county.  Defendant  further 
shows  that  after  all  efforts,  etc.,  he  could  make  to  ascertain  the  res- 
idence or  whereabouts  of  said  Shaw,  he  failed  to  learn  of  his  res- 
idence until  the  7th  day  of  October,  1885,  when  he  was  informed 
that  said  Shaw  was  in  the  said  county  of  Brown,  when  he  at  once, 
on  the  8th  day  of  October,  1885,  asked  for  and  obtained  an  attach- 
ment from  the  clerk  of  the  district  court  of  said  Houston  county  for 
the  said  Buck  Shaw,  to  the  said  county  of  Brown,  and  the  same 
was  forwarded  to  the  sheriff  of  said  county  the  same  day  issued. 
Defendant  expects  to  prove  by  said  witness  that  he  was  present  and 
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saw  all  of  the  difficulty  in  which'  Gh  W.  Montxingo  was  killed,  and 
that  the  killing  was  done  by  Thomas  Stanley  alone,  and  that  this 
defendant  did  not,  by  word  or  act,  sign  or  gesture,  or  in  any  other 
way  whatever,  aid,  directly  or  indirectly,  in  the  killing  of  the  said 
Montxingo;  and  that  this  affiant  knows  of  no  other  witness  by 
whom  he  can  prove  the  same  facts.  .  .  .  Affiant  says  that  said 
witnesses  are  not  absent  by  his  procurement  or  consent;  that  this 
application  is  not  made  for  delay;  that  defendant  has  reasonable 
expectation  of  procuring  the  said  witness  at  the  next  term  of  your 
Honor's  court;  that  he  has  no  reasonable  expectation  of  being  able 
to  procure  his  attendance  upon  this  term  by  a  postponement  of  the 
trial  to  a  future  day  of  this  term." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Cooper  db  Moore  and  A.  M.  Miller,  for  the  appellant. 

Ji  H.  BurU,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  the  second  appeal  taken  from  convictions 
of  murder  of  the  second  degree.  There  are  but  two  questions  pre* 
sented  in  the  record  demanding  attention.  1st.  The  action  of  the 
court  in  refusing  a  new  trial  growing  out  of  the  matter  relating  to 
the  witness  Buck  Shaw.  2d.  The  sufficiency  of  the  evidence  to 
support  a  conviction  for  murder. 

First.  There  is  no  question  but  that  the  diligence  was  sufficient 
under  the  circumstances,  and  that  the  evidence  of  the  absent  wit- 
ness was  of  very  great  importance  to  defendant  and  probably  true. 
This  being  the  case,  a  new  trial  should  hav6  been  granted. 

It  also  appears  from  the  record  that  the  witness  Buck  Shaw  had 
telegraphed  to  the  sheriff  that  he  was  on  his  way  to  court  as  a  wit- 
ness for  defendant,  but  this  fact  was  not  disclosed  either  to  the  court 
or  to  defendant  or  his  counsel.  This  is  strange  conduct  for  an  officer 
of  the  court.  If  the  court  had  been  informed  of  this  fact,  a  post- 
ponement of  the  case  for  a  few  days  would  have  resulted  in  procuring 
the  evidence  of  Shaw,  and  all  this  matter  relating  to  the  continu- 
ance been  eliminated  from  the  case.  What  prompted  the  sheriff  to 
withhold  this  information,  we  cannot  imagine.  We  hope  he  has 
not  made  himself  a  prosecutor  in  the  case.  However  this  may  be, 
we  think  a  new  trial  should  have  been  granted  in  order  to  procure 
the  testimony  of  Buck  Shaw,  it  being  of  vital  importance  to  a  fair 
and  impartial  trial  of  the  case. 
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Second.  That  the  evidence  does  not  warrant  a  verdict  of  guilty  of 
murder  in  either  degree.  Appellant  was  convicted  of  murder  of  the 
second  degree  on  a  trial  of  this  case  some  time  in  1834,  and  appealed  to 
this  court  in  session  at  Austin,  and  the  judgment  was  there  reversed 
and  the  cause  remanded  because  the  evidence  did  not  sustain  the 
verdict  of  the  jury. 

We  have  again  given  the  statement  of  facts  a  most  careful  inves- 
tigation, and  are  still  of  the  opinion  that  the  evidence  wholly  fails 
to  support  a  conviction  for  murder.  The  case  made  upon  the  last 
trial  is  no  stronger  against  defendant  than  that  made  on  the  first. 
It  stands  on  very  much  the  same  criminative  facts  as  when  first 
tried,  without  the  evidence  of  Shaw,  which  tended  to  negative  a 
conspiracy  on  the  part  of  the  parties  to  kill  or  inflict  serious  injury 
upon  deceased.  The  defect  in  the  State's  case  is  the  want  of  evi- 
dence—  facts  —  which  reasonably  and  satisfactorily  prove  that  de- 
fendant agreed,  consented  to,  or  was  a  party  in  any  way,  to  the 
killing  of  deceased.  That  they  went  to  deceased's  for  the  purpose 
of  whipping  him,  if  he  should  acknowledge  that  he  had  spoken 
with  disrespect  of  old  man  Turner,  may  all  be  true;  but  there  is  no 
evidence  clearly  showing  that  defendant  intended  anything  further. 
Hence  we  must  hold,  as  we  did  upon  the  first  appeal,  that  this  ver- 
dict and  judgment  are  without  that  support  in  evidence  which 
should  be  had  in  cases  of  conviction  for  crime. 

The  judgment  is  reversed  and  the  case  remanded. 

Reverted  and  remanded. 

[Opinion  delivered  December  16, 1885.] 


[No.  2134.] 
J.  R  Bailey  v.  The  State. 

Theft  — Possession.—  Indictment  alleged  that  the  stolen  property  was  taken 
from  the  possession  of  the  owner,  W.  H.  P.  The  proof  showed  that  W.  H. 
P.  was  absent  from  the  State  when  the  property  was  taken,  and  that  he  had 
left  the  property  in  the  care  and  control  of  E.  J.  P.  and  E.  P.  Held,  that 
such  proof  does  not  support  the  allegation  of  possession.  Under  the  facts 
of  this  case  it  would  have  been  proper  for  the  indictment  to  allege  the  pos- 
session in  E.  J.  P.  and  E.  P.,  and  the  taking  from  their  possession  without 
their  consent;  or  to  allege  the  actual  ownership  in  W.  H.  P.,  and  that  the 
property  was  taken  from  the  possession  of  E.  J.  P.  and  E.  P.  without  the 
consent  of  either  W.  H.  P.,  E.  J.  P.  or  E.  P. 
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Appeal  from  the  District  Court  of  Hopkins.  Tried  below  before 
the  Hon.  J.  A.  B.  Patman. 

The  conviction  in  this  case  was  for  the  theft  of  five  head  of  cat- 
tle, the  property  of  W.  H.  Perkins,  in  Hopkins  county,  Texas,  on 
the  7th  day  of  April,  1884.  A  term  of  two  years  in  the  peniten- 
tiary was  the  penalty  assessed  against  the  appellant 

W.  H.  Perkins,  the  first  witness  for  the  State,  testified  that  he 
lived  in  Hopkins  county,  Texas,  about  one  mile  north  from  Sulphur 
Springs.  Witness's  mother,  Mrs.  Eliza  J.  Perkins,  and  his  brother, 
Ed.  Perkins,  lived  on  the  same  farm,  but  in  different  houses.  Wit- 
ness lost  nine  head  of  cattle  on  or  about  April  7,  1884.  Those  cat- 
tle were  taken  in  Hopkins  county  without  his  consent.  His  mother 
lost  four  head  of  cattle  at  the  same  time.  The  nine  head  belong- 
ing to  witness  and  the  four  head  belonging  to  his  mother  ran 
together  on  the  same  range  about  the  farm,  and  were  frequently 
penned  and  fed  at  the  farm  by  the  witness  and  his  brother  Ed.  The 
witness  was  absent  from  home  when  the  cattle  were  taken.  The 
witness  had  gone  to  Cass  county  to  gather  a  herd  of  cattle,  and  was 
gone  from  home  about  six  weeks.  The  cattle  described  were  taken 
during  that  absence.  Witness  had  no  personal  knowledge  of  the 
theft  of  the  cattle  described,  except  that  they  were  on  the  range 
when  he  left  Hopkins  for  Cass  county,  and  were  gone  when  he  got 
back.  On  leaving  home,  witness  left  his  cattle  in  the  sole  charge 
of  his  mother,  Mrs.  Eliza  J.  Perkins,  and  his  brother,  Ed.  Perkins. 
He  requested  them  to  pen  and  feed  the  cattle  when  necessary  during 
his  absence.  Their  authority  over  the  cattle  was  limited  to  that 
care,  and  they  were  not  authorized  to  sell  or  dispose  of  a  single 
head  of  witness's  cattle.  Witness's  absence  was  but  temporary,  and 
he  intended  to  return  as  soon  as  he  gathered  his  herd  in  Cass  county. 
Witness's  wife  went  with  him  as  far  as  Dangerfield,  in  Morris 
county,  where  she  visited  her  father  during  witness's  absence  in  Cass 
county. 

The  bunch  of  cattle  which  was  taken  consisted  of  two  cows,  four 
two-year-olds  and  seven  yearlings.  As  soon  as  witness  returned 
home  and  was  informed  of  the  loss  of  the  cattle,  he  started  out  to 
hunt  and  inquire  for  them.  His  search  over  their  accustomed  range 
was  unsuccessful.  They  ranged  in  Hopkins  county  about  the  fair 
grounds,  and  as  far  west  as  the  bridge  over  White  Oak  creek.  The 
first  person  from  whom  witness  derived  any  information  concerning 
his  cattle  was  John  Kirby,  who  lived  on  the  north  side  of  White 
Oak  creek,  about  six  miles  from  Sulphur  Springs.    That  information 
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led  the  witness  to  go  to  Commerce,  in  Hunt  county,  Texas.  Witness 
found  B.  L.  Murphy  on  his,  Murphy's,  place,  five  miles  northwest 
from  Commerce,  and  received  information  from  him  which  took 
witness  to  Naile's  pasture  in  Fannin  county,  Texas,  where  he  recov- 
ered four  bead  of  the  missing  cattle,  three  belonging  to  himself, 
and  one  to  his  mother.  Witness  took  them  back  to  B.  L.  Murphy's 
and  sold  them  to  Murphy.  None  of  the  cattle  described  ran  at  or 
near  the  defendant's  house  or  ranche.  Witness  never  gave  his  con- 
sent to  defendant,  John  Fenlow  or  Green  Darden  to  take  any  of  the 
cattle.  The  nine  head  of  cattle  which  belonged  to  the  witness  con- 
sisted of  the  two  cows  and  the  seven  yearlings.  Witness  raised 
the  yearlings.  The  cattle,  when  witness  left  home  to  go  to  Cass 
county,  were  in  his  possession  on  the  range.  They  were  left  tem- 
porarily in  the  possession  of  Mrs.  E.  J.  Perkins  and  Ed.  Perkins,  to 
be  looked  after  while  witness  was  gone. 

Ed.  Perkins  was  the  next  witness  for  the  State.  He  testified  that, 
in  the  spring  of  18S4,  he  lived  with  his  mother,  Mrs.  E.  J.  Perkins, 
on  the  farm  in  Hopkins  county,  about  one  mile  north  of  Sulphur 
Springs.  Witness's  brother,  W.  H.  Perkins,  lived  on  the  same  farm, 
but  in  a  different  house.  W.  H.  Perkins  left  home  to  go  to  Cass 
county  to  buy  cattle  about  the  last  of  February  or  first  of  March 
of  that  year.  His  wife  went  with  him.  W.  H.  Perkins  had  nine 
head  of  cattle,  and  Mrs.  E.  J.  Perkins  four  head,  that  ran  about  the 
farm.  When  W.  H.  Perkins  left  homo  for  Cass  county  he  placed 
his  nine  head  of  cattle  in  the  temporary  care  and  custody  of  the 
witness  and  Mrs.  Perkins.  Witness  and  Mrs.  Perkins  had  absolute 
care  and  management  of  those  nine  head  of  cattle  during  the  ab- 
sence of  W.  H.  Perkins.  When  he  left,  W.  H.  Perkins  requested 
witness  and  Mrs.  E.  J.  Perkins  to  look  after  those  cattle,  see  that 
they  did  not  stray  off,  and  to  pen  and  feed  them  when  necessary. 
He  left  no  authority  to  sell  or  otherwise  dispose  of  them.  The 
cattle  described  were  missed  from  their  range  on  or  about  April  7, 
1884.  Witness  saw  them  about  the  farm  on  April  6,  but  not  after- 
wards. Those  animals  never  ran  on  the  prairie  north  of  White  Oak 
creek,  or  near  Bailey's  ranche. 

B.  L.  Murphy  testified,  for  the  State,  that,  in  April,  1884,  he  lived 
about  four  miles  south  of  Commerce,  in  Hunt  county,  Texas.  For 
a  number  of  years  his  business  had  been  buying  and  selling  cattle. 
Witness  was  in  Sulphur  Springs,  Hopkins  county,  on  or  about  the 
first  Saturday  in  the  month  of  April,  1884.  He  met  the  defendant 
on  that  day  in  Sulphur  Springs,  and  defendant  then  proposed  to  sell 
him  some  cattle,  he  said  about  fifteen  or  twenty  head.    Witness 
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first  declined  to  buy  the  cattle,  as  he  thought  he  had  all  he  then 
wanted,  bnt  finally  agreed  to  take  them.  Defendant  asked  witness 
if  he  was  buying  cattle  to  sell,  and  if  so,  how  soon  he  wanted  to 
make  a  delivery.  Witness  replied  that  he  wanted  to  deliver  as  soon 
ns  he  could  get  his  purchases  together,  as  he  was  selling  every  day. 
Defendant  then  said  he  wanted  to  know,  because  some  of  the  cattle 
he  proposed  to  sell  witness  he  was  to  get  from  a  man  who  had  exe- 
cuted a  mortgage  on  them  to  another  man.  Witness  told  defendant 
that  he  was  going  to  T.  Polk's  and  would  be  there  a  day  or  two  to 
receive  cattle.  Defendant  then  said  he  would  deliver  the  cattle  at 
witness's  pasture  in  Hunt  county.  Polk  lived  about  twelve  miles 
from  Sulphur  Springs.  Witness's  pasture  was  about  twenty-five 
miles  from  defendant's  house.  Witness  went  from  home  to  Polk's, 
and  thence  to  Sulphur  Springs,  with  about  four  hundred  head  of 
cattle  on  the  trip  on  which  he  encountered  the  defendant  in  Sulphur 
Springs,  as  stated.  He  got  back  to  his  ranche  on  April  9,  1.884. 
About  two  miles  beyond  Commerce  witness  met  the  defendant  in 
company  with  John  Fenlow  and  a  negro,  whom  he  has  since  learned 
was  Green  Darden.  They  were  coming  then  from  the  direction  of 
witness's  pasture.  Defendant  said  that  he  had  delivered  seventeen 
head  of  cattle  at  witness's  pasture, —  one  of  them  a  two-year-old 
bull.  Witness  replied  that  he  did  not  want  a  bull.  Defendant  re- 
plied that  the  bull  was  a  good  animal,  and  that  if  witness  did  not 
like  it  when  he  saw  it,  be  would  make  it  all  right.  Defendant  had 
a  memorandum  description  of  the  cattle  he  had  delivered.  Witness 
paid  him  for  the  cattle  and  went  on  to  his  pasture.  Defendant  at 
that  time  was  drinking  somewhat. 

About  a  mile  and  a  half  from  his  pasture  the  witness  saw  a  pair 
of  fresh  cut  cow  ears,  and  the  brush  of  a  cow's  tail,  lying  in  the  lane. 
About  four  hundred  head  of  cattle  had  passed  over  them.  On  the 
next  morning  witness \vent  into  his  pasture  and  found  the  animals 
penned  there  by  defendant, —  two  cows,  four  two-year-olds,  and  the 
balance  yearlings.  They  wei*e  a  good  lot  of  cattle.  One  was  a 
black  two-year-old  bull.  The  bush  of  his  tail  was  bobbed  off  and 
his  ears  were  fresh  marked.  Witness  afterwards  had  him  branded, 
marked  and  altered.  W.  H.  Perkins  afterwards  came  to  witness's 
place  looking  for  his  cattle.  Speigle  came  also,  looking  for  his  bull. 
The  cattle  witness  found  in  his  pasture  were  cattle  of  the  descrip- 
tion of  those  defendant  said  he  put  in  there.  The  cattle  Perkins 
afterwards  recovered  from  the  pasture  in  Fannin  county  were  a  part 
of  the  cattle  witness  found  in  his  pasture,  as  stated.  The  two-year- 
old  black  bull  was  branded  J.  3.    The  ranche  of  the  defendant  was 
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about  eight  miles  distant  from  Sulphur  Springs,  in  Hopkins  county, 
Texas.  It  was  not  so  far  from  defendant's  ranche  to  Polk's  place 
as  to  witness's  pasture,  and  in  going  from  defendant's  to  Polk's  one 
would  have  to  cross  an  open  prairie  and  two  prongs  of  Sulphur 
creek.  Witness  had  bought  cattle  from  the  defendant  before  this, 
but  not  in  1884.  When  witness  paid  defendant  for  the  seventeen 
head  of  cattle,  defendant  told  him  not  to  say  anything  to  Casey 
about  the  transaction.  Besides  those  of  the  bull,  the  ears  of  one  or 
two  yearlings  bought  from  defendant  were  fresh  cut.  Mr.  Wilkins, 
one  of  witness's  employees,  received  the  cattle  from  the  defendant. 

End  Jernigan  testified,  for  the  State,  that  he  lived  at  Commerce, 
in  Hunt  county,  Texas.  Early  in  April,  1884,  he  saw  the  defendant, 
John  Fenlow  and  Green  Darden  pass  through  Commerce,  having  a 
small  bunch  of  cattle  in  their  possession.  They  stopped  at  Ma- 
loney's  hotel  for  dinner,  and  while  there  they  penned  the  cattle  in 
the  hotel  lot.  They  stayed  in  town  about  one  hour,  and  then  drove 
the  cattle  off  towards  Murphy's  pasture.  Some  days  afterwards 
witness  saw  W.  H.  Perkins  looking  for  cattle.  A  day  or  two  later 
witness  saw  the  defendant.  Defendant  told  him  that  he  was  hunting 
for  Perkins;  that  he  had  understood  Perkins  was  looking  for  cattle 
answering  to  the  description  of  the  cattle  he  sold  Murphy.  He  said 
further,  that  from  what  he  had  learned,  he  thought  it  probable  the 
cattle  belonged  to  Perkins,  but  that  he  bought  and  did  not  steal 
them,  and  that  if  the  cattle  were  in  fact  stolen  from  Perkins,  he 
was  satisfied  that  he  knew  who  the  thief  was. 

M.  H.  Lackey  testified,  for  the  State,  that  he  lived  about  one  mile 
from  the  defendant's  house.  Some  time  in  April,  1884,  a  man  came 
to  where  the  witness  was  at  work  and  asked  him  if  he  knew  the 
whereabouts  of  John  Fenlow's  herd  of  cattle.  Witness  replied  that 
he  would  find  Fenlow's  herd  at  the  defendant's  ranche.  He  said 
that  he  had  a  bunch  of  cattle  he  wanted  to  sell.  Witness  did  not 
know  that  man,  who  said  that  his  name  was  Ed.  White,  and  that 
he  lived  east.  He*  was  a  medium  sized  man,  had  a  lighf  moustache, 
red  complexion,  wore  a  brown  colored  overcoat,  white  hat,  and  ap- 
peared to  be  thirty  or  thirty-five  years  of  age.  He  would  weigh 
about  one  hundred  and  fifty  pounds.  That  man  passed  back  about 
two  hours  later,  when  witness  called  to  him  and  asked  if  he  sue- 
ceeded  in  finding  Lanier  and  in  selling  his  cattle.  'He  replied  that 
he  did  not  find  Lanier,  but  that  he  sold  his  cattle  to  the  defendant, 
provided  defendant  did  not  back  out.  This  was  the  first  and  last 
time  the  witness  ever  saw  that  man.  This  occurred  a  few  days 
before  defendant,  John  Fenlow  and  Green  Darden  took  a  bunch  of 


1885.]  Bailey  v.  The  State.-  73 

■  *■    M  .  .. 

Statement  of  the  case. 

cattle  to  Commerce.  Soon  after  this,  witness  testified  before  the 
examining  trial  of  the  defendant. 

William  Casey,  the  next  witness  for  the  State,  testified  that  he 
was  in  the  employ  of  B.  L.  Murphy  in  April,  1884.  On  the  9th  day 
of  that  month,  when  en  route  home  from  T.  Polk's  place  with  a 
herd  of  cattle,  the  witness  with  Murphy  met  the  defendant  about 
one  mile  and  a  half  from  Commerce,  in  Hunt  county,  and  between 
Commerce  and  Murphy's  pasture.  Defendant  told  Murphy  that  he 
had  delivered  seventeen  head  of  cattle  at  Murphy's  pasture.  Mur- 
phy paid  him  for  the  cattle.  In  a  lane  about  three  miles  from  Com- 
merce, the  witness  saw  some  fresh  cut  pieces  of  cow  ears,  and  the 
bash  of  a  cow's  tail.  The  ears  and  tail  lay  in  the  middle  of  the 
road  and  had  been  passed  over  by  Murphy's  herd  of  over  three 
hundred  cattle.  Witness  did  not  see  the  cattle  put  in  the  pasture 
by  the  defendant,  until  the  next  day.  They  were  then  in  the  past- 
ure in  charge  of  Wilkins.  Among  those  cattle  was  one  two-year- 
old  black  bull,  freshly  marked,  and  the  brush  of  his  tail  recently 
cut  off. 

Austin  Ladd  testified,  for  the  State,  that  he  saw  the  defendant  on 
April  9,  1884,  about  one  and  a  half  miles  from  Commerce,  going 
towards  Murphy's  pasture  with  a  small  bunch  of  cattle.  Witness 
followed  and  overtook  him.  Defendant  stopped  his  cattle  and 
wanted  witness  to  receive  them  for  B.  L.  Murphy ;  which  the  witness 
could  not  do.  Witness  then  told  defendant  that  Murphy  would  not 
receive  a  certain  bull  he  had  in  his  bunch.  The  bull  was  a  two- 
year-old,  and  was  not  then  in  any  way  disfigured.  Defendant  was 
accompanied  by  two  men,  one  a  white  man  whose  name  witness  had 
learned  was  John  Feniow,  and  the  other  a  negro  whose  name  was 
Green  Darden.  Defendant  wanted  a  rope.  Witness  proffered  to 
lend  him  one,  but  Feniow  said  that  he  wanted  one  (to  keep),  and 
witness  told  him  there  were  plenty  of  ropes  at  the  pen.  Defendant 
sent  Feniow  back  to  Commerce  to  get  a  rope.  Witness  remained 
with  the  herd  about  thirty  minutes.  Witness  had  taken  about  five 
drinks  in  Commerce,  and  when  he  caught  up  with  defendant,  he 
took  about  five  more.  Defendant  drank  first,  Feniow  next,  the 
negro  next,  and  the  witness  last.  The  herd  then  moved  on  towards 
Murphy's  pasture.  None  of  the  animals  were  marked  by  defend- 
ant or  either  of  his  companions  while  witness  was  with  them.  Wit- 
ness saw  the  same  cattle  in  Murphy's  pasture  on  the  next  day.  The 
.bush  of  the  bull's  tail  and  his  ears  had  been  cut  since  he  saw  him 
the  day  before.  The  place  where  defendant  was  when  he  sent  Fen- 
low  back  to  Commerce  to  get  a  rope,  and  where  witness  left  him, 
was  near  a  lane,  and  between  the  lane  and  Commerce. 
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James  Speigle  testified,  for  the  State,  that  he  lost  a  two-year-old 
bull  on  or  about  April  7,  1884,  at  the  same  time  that  W.  H.  Perkins 
lost  several  head  of  cattle.  About  six  weeks  later  witness  found  his 
bull  in  Murphy's  pasture  near  Commerce,  Hunt  county,  Texas.  His 
mark  had  been  recently  changed  and  his  tail  bobbed  off.  Witness 
sold  the  bull  to  Murphy.  Witness  lived  about  three  miles  distant 
from  the  defendant,  towards  Commerce.  From  witness's  house  to 
Murphy's  pasture  the  distance  was  about  eighteen  miles.  Witness 
traveled  it  both  ways  in  one  day  over  bad  roads,  riding  hard.  Wit- 
ness's bull  was  branded  J.  3. 

John  Kirby  testified,  for  the  State,  that  he  lived  near  Speigle's 
place  and  about  two  miles  west  from  the  defendant.  One  night, 
early  in  April,  1884,  and  at  about  10  o'clock,  witness  heard  his  dogs 
barking,  and  went  to  his  door  to  see  what  they  were  barking  at 
The  moon  was  shining  brightly  and  enabled  the  witness  to  see  two 
men  distinctly,  and  he  thought  three,  driving  a  small  bunch  of  cattle, 
say  of  fifteen  to  twenty-five  head.  The  men  were  about  one  hun- 
dred and  fifty  yards  distant  from  witness.  The  cattle  were  driven 
in  the  direction  of  the  defendant's  ranche,  and  witness  noticed  that, 
in  speaking  to  the  cattle,  the  men  spoke  in  suppressed  voices.  The 
parties  may  have  been  Weaver  and  others  who  had  herds  in  that 
part  of  the  county  at  that  time.     The  State  closed. 

J.  C.  Cloud  testified,  for  the  defense,  that  he  lived  in  Hopkins 
county  about  six  miles  from  Sulphur  Springs.  Witness  was  at  the 
defendant's  ranche  a  day  or  two  before  defendant,  Fenlow  and 
Darden  went  to  Commerce  with  a  bunch  of  cattle.  Witness  went 
there  to  get  a  job  of  sheep-shearing  from  the  defendant.  Defendant 
was  not  at  home  when  witness  arrived,  but  a  man  who  gave  his 
name  as  White  was  there.  A  bunch  of  fifteen  or  twenty  head  of 
cattle  were  in  the  defendant's  lot  at  the  same  time.  White  told 
witness  that  he  was  waiting  for  the  defendant,  in  order  to  deliver 
him  the  cattle  then  in  the  lot.  Defendant  lived  in  his  house  about 
three  miles  distant  from  his  ranche.  Witness  went  on  and  did  not 
see  White  any  more.  It  was  on  the  first  or  second  day  following 
that  defendant,  Fenlow  and  Darden  went  to  Commerce  with  the 
cattle. 

Carrol  Crisp  testified,  for  the  defense,  that  he  lived  near  the  de- 
fendant, who  was  his  brother-in-law.  Witness  was  at  the  defend- 
ant's ranche  on  or  about  April  8, 1884.  He  saw  defendant  late  that 
evening,  cutting  some  cattle  out  of  Lanier's  herds,  and  witness  as- 
sisted him  to  put  them  in  his  lot.  Witness  was  at  the  same  ranche 
on  the  next  morning,  and  saw  the  defendant  and  Green  Dardea 
start  off  with  the  cattle  to  take  them  to  Commerce.    They  started 
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about  sunrise  and  went  up  the  prairie  towards  Commerce.  Witness 
afterwards  heard  of  Perkins  claiming  to  have  lost  some  of  his  cattle. 

Mrs.  Ida  Bailey,  the  wife  of  the  defendant,  testified  in  his  behalf 
that  she  and  the  defendant  lived  on  their  farm  in  Hopkins  county, 
-about  three  miles  from  their  ranche.  They  owned  a  stock  of  sheep, 
cattle  and  horses.  Defendant,  in  April,  1884,  had  charge  of  a  herd 
of  Mr.  John  Lanier's  oattle.  They  ran  on  the  prairie  near  the  de- 
fendant's ranche,  and  defendant  looked  after  them.  On  the  day 
before  he  started  to  Murphy's  ranche  below  Commerce,  to  deliver 
some  cattle,  defendant  came  home  from  his  ranche  and  told  witness 
that  he  had  bought  seventeen  head  of  cattle  from  Mr.  White,  and 
wanted  the  money  from  the  witness  to  pay  for  them.  He  asked 
witness,  as  she  gave  him  the  key  to  the  trunk  in  which  she  kept 
their  money,  how  much  money  there  was  in  the  trunk.  Witness 
told  him  that  there  was  nearly  $200.  Defendant  got  the  money 
and  went  back  to  the  ranche.  During  the  entire  week  before  this 
occurrence,  the  defepdant  had  been  at  home  with  the  witness  every 
night.  He  left  home  early  on  Wednesday  morning  to  go  to  Com- 
merce, taking  along  Green  Darden,  a  negro  man  then  in  his  employ. 

Green  Darden  testified,  for  the  defense,  that  he  lived  at  defend- 
ant's place,  about  three  miles  from  his  ranche,  in  April,  1884.  On 
or  about  the  7th  day  of  that  month,  and  very  early  in  the  morning, 
the  witness  went  with  the  defendant  from  his  home  place  to  his 
ranche.  On  their  arrival  at  the  ranche  they  found  a  man  who  gave 
his  name  as  White.  He  was  a  spare  made  man,  of  light  complexion, 
with  a  light  moustaohe,  and  weighing  about  one  hundred  and  fifty 
pounds.  There  were  between  fifteen  and  twenty  head  of  cattle  in 
defendant's  lot.  Defendant  bought  the  oattle,  and  went  back  home 
to  get  the  money  to  pay  for  them.  Those  cattle  were  turned  out 
that  day  with  a  herd  of  Lanier's  cattle.  Witness  and  defendant 
penned  them  that  night,  and  marked  two  of  the  animals.  If  they 
marked  the  bull,  witness  did  not  recollect  it.  They  started  to  Com- 
merce with  tbe  cattle  about  sunrise  on  the  next  morning,  to  deliver 
the  same  to  Mr.  Murphy.  The  cattle  were  taken  to  Murphy's  past- 
ure on  that  day,  and  witness  and  defendant  returned  home  on  the 
same  day.  They  got  to  Commerce  about  11  o'clock,  and  back  home 
about  9  o'clock  on  that  night.  Witness  had  no  recollection  of  the 
bull's  tail  being  cut  off,  or  that  his  ears  were  cut  between  Commerce 
and  Murphy's  pasture.  Witness  did  not  hear  all  of  the  conversation 
between  White  and  defendant  when  defendant  purchased  the  cattle 
of  White.  This  was  the  only  time  that  witness  ever  went  to  Com- 
merce with  the  defendant  with  cattle.    Witness  remembered  Fenlow 
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going  back  to  Commerce  to  get  a  rope.  Fen  low  said  that  he  wanted 
the  rope  to  use  as  a  stake  rope.  After  Fenlow  returned  with  the  rope 
the  cattle  were  driven  to  Murphy's  ranche.  Fenlow  threw  the  rope 
at  the  cattle,  but  witness  could  not  remember  that  he  caught  any  of 
them.  Witness  did  not  know  why  but  two  and  not  all  of  the  year- 
lings were  marked  before  leaving  defendant's  ranche  for  Commerce. 

William  Goodgion  testified,  for  the  defense,  that  he  lived  with  the 
defendant  in  1884.  Defendant  went  to  his  ranche/early  one  morn- 
ing in  April,  with  Green  Darden,  and  very  soon  returned  to  his 
home  and  told  his  wife  that  he  had  bought  seventeen  head  of  cattle 
from  one  White,  and  that  he  wanted  the  money  to  pay  White.  His 
wife  gave  him  some  keys  and  he  unlocked  a  trunk  from  which  he 
got  some  money,  and  left  again,  going  back  towards  his  ranche. 
On  the  next  day  he  drove  the  cattle  to  Commerce. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

L.  D.  King,  W.  P.  Leach  and  K  B.  Perkins,  for  the  appellant. 

«/.  H.  Burts,  Assistant  Attorney-General,  and  Terhune  <&  Yoakum, 
for  the  State. 

White,  Presiding  Judge.  It  was  charged  in  the  indictment  that 
the  animal  alleged  to  have  been  stolen  was  taken  from  the  possession 
of  the  owner,  W.  H.  Perkins.  The  evidence  conclusively  established 
that,  at  the  time  of  the  taking,  W.  H.  Perkins,  the  owner,  had 
been  absent  from  home  two  months  on  business,  and  had  taken 
his  family  with  him;  that,  before  leaving  home,  he  had  placed  his 
cattle  in  charge  of  his  mother,  Mrs.  E.  J.  Perkins,  and  his  brother, 
Ed.  Perkins,  to  look  after,  feed  and  care  for;  that  Ed.  Perkins  had 
the  exclusive  control  and  management  of  the  cattle,  subject  to  his 
brother's  orders,  and  was  to  look  after  and  feed  them. 

Under  these  facts,  we  are  of  opinion  that  Mrs.  E.  J.  Perkins  and  Ed. 
Perkins  were  the  parties  in  possession  of  the  animal  when  taken,  and 
that  the  indictment  should  have  alleged  a  taking  from  their  possession 
and  without  their  consent,  or  it  should  have  alleged  an  actual  own- 
ership in  W.  H.  Perkins,  and  that  it  was  taken  from  the  possession 
of  Mrs.  E.  J.  Perkins  and  Ed.  Perkins,  who  were  holding  the  same 
for  W.  H.  Perkins,  and  that  the  taking  was  without  the  consent  of 
all  the  parties.  The  questions  involved  are  fully  discussed  and  set- 
tled in  the  cases  of  Bailey  v.  The  State,  18  Texas  Ct.  App.,  426,  and 
Frazier  v.  The  State,  18  Texas  Ct.  App.,  434. 
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Because  there  was  a  fatal  variance  between  the  allegation  and  the 
proof  of  possession,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

[Opinion  delivered  December  12, 1885.] 
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Murder— Corpus  Delicti— Fact  Case.— See  the  statement  of  the  case  for 
evidence  held  insufficient  to  support  a  conviction  for  murder  in  the  first  de- 
gree, because  it  fails  to  establish  the  corpus  delicti  either  as  to  the  identity 
of  the  body  found  as  the  body  of  the  deceased  as  alleged  in  the  indictment, 
or  that  death  resulted  by  the  means  alleged  in  the  indictment.  Having  al- 
leged that  the  deceased  was  killed  by  shooting,  the  State  was  bound  to  sus- 
tain the  allegation  by  proof. 

Appeal  from  the  District  Court  of  Henderson.  Tried  below 
before  the  Hon.  F.  A.  Williams. 

The  indictment  charged  the  appellant  with  the  murder  of  George 
Pitman,  in  Henderson  county,  Texas,  on  the  7th  day  of  August, 
1882.  The  conviction  was  for  murder  of  the  first  degree,  the 
penalty  assessed  being  a  life  term  in  the  penitentiary. 

Doctor  P.  E.  A.  Williams  was  the  first  witness  for  the  State.  He 
testified  that  he  saw  a  dead  body  in  Coon  creek  on  the  19th  day  of 
August,  1882.  The  head,  one  hand  and  part  of  one  foot  were  off 
and  gone.  There  were  some  six  or  seven  holes  in  the  body.  It  ap- 
peared to  be  the  body  of  a  white  man,  but  the  witness  believed  it 
to  be  the  body  of  George  Pitman,  a  negro,  and  the  man  who  is 
named  in  the  indiotment  as  the  deceased.  The  witness  based  his 
opinion  upon  the  size  and  shape  of  the  body,  which  corresponded 
with  that  of  Pitman.  The  growth  about  the  privates  was  negro 
wool.  Witness  thought  he  could  identify  the  breeches  found  on  the 
body  as  those  of  George  Pitman,  the  alleged  deceased.  The  breeches 
found  on  the  body  were  rolled  at  the  ankles,  and  Pitman  usually 
wore  his  pants  so  rolled.  Pitman  had  suffered  in  life-time  with  the 
phthisic,  and  had  been  medically  treated  for  that  disease.  He  had 
been  several  times,  during  his  treatment,  blistered  on  the  breast,  and 
those  blisters  in  healing  had  left  scars.  There  were  large  and 
small  scars  on  various  parts  of  the  body  found,  and  by  those, 
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and  other  scars,  from  cats  on  the  arms,  the  witness  thought  he  could 
identify  the  body  as  that  of  George  Pitman.  Decomposition  had 
made  some  progress  on  the  body  when  the  witness  saw  it.  The 
reason  why  the  body  was  white  in  color  was  that  decomposition 
rendered  the  cuticle  or  epidermis  easily  removed,  and,  in  the  opin- 
ion of  the  witness,  it  was  removed  by  fish  or  brush,  or  some  other 
agent  of  the  like.  The  witness  saw  where  two  horses  had  been 
hitched  some  one  or  two  hundred  yards  from  the  point  where  the 
body  was  found.  A  rain  had  fallen  since  they  were  hitched  there, 
and  had  partially  obliterated  the  tracks.  The  witness  saw,  in  the 
sand,  near  the  horse  tracks,  evidences  of  a  scuffle.  Two  water- 
melon rinds  were  found  near  that  point,  and  appeared  to  have  been 
there  several  days.  Witness  thought  that  the  holes  in  the  body 
were  made  by  buck  shot.  They  went  straight  into  the  breast,  but 
did  not  pass  out.  The  witness  introduced  a  stick  six  or  seven  inches 
into  the  several  wounds,  penetrating  the  lungs;  the  stick  meeting 
with  no  resistance.  There  was  &  large  hole  in  the  pit  of  the 
stomach  through  which  buzzards  had  picked  or  dragged  entrails. 
The  body,  when  found,  lay  partially  on  a  drift  in  a  large  lake.  At 
a  short  distance  above  the  body  a  large  log  extended  from  the  bank 
of  the  lake  into  the  water.  Just  above  the  log  the  witness  saw  in 
the  mud  the  impression  of  a  large,  flat,  bare  foot. 

Cross-examined,  the  witness  testified  that  the  place  where  the 
ground  indicated  a  scuffle  was  about  ten  feet  distant  from  where 
the  body  was  found.  The  coloring  substance,  or  that  proporty 
which  gives  the  black  color  to  a  negro,  is  held  by  the  muscles  and 
tissues.  The  body  found  in  the  lake  was  entirely  white,  without  a 
single  black  spot.  The  epidermis  is  opaque,  and  is  not  so  durable 
as  the  true  skin.  There  were  no  holes  in  the  back  of  the  body,  and 
if  those  on  the  breast  were  made  with  buck  shot,  none  of  them 
passed  out  of  the  body.  The  witness  could  not  say  that  the  breast 
bone  or  any  of  the  ribs  were  or  were  not  broken.  The  track  at  the 
end  of  the  log  indicated  that  the  person  who  placed  his  foot  there 
kneeled  over,  with  his  hand  on  the  log,  to  take  a  drink  of  water. 
The  witness  did  not  like  the  defendant  either  at  the  time  of  the  al- 
leged murder  or  at  the  time  of  his  trial.  He  spoke  to  defendant 
when  he  met  him,  but  never  stopped  to  converse  with  him.  He  had 
never  had  a  difficulty  with  the  defendant  The  witness  could  not 
say  that  the  holes  in  the  body  were  made  before  or  after  death.  If 
made  while  the  person  was  in  life,  they  were  amply  sufficient  to 
produce  death.  He  did  not  know  that  the  buzzards  had  been  pick- 
ing at  or  feasting  upon  the  body,  but  he  did  know  that  the  fish  and 
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turtles  had  removed  the  flesh  from  the  calves  of  tbe  legs  and  from 
some  parts  of  the  body.  Witness  could  not  say  that  the  body  was 
that  of  a  man  who  met  his  death  at  the  lake  or  in  Henderson 
county,  or  whether  the  body  was  brought  from  some  other  place 
and  thrown  into  the  lake.  Balls  could  pass  through  a  body  between 
the  ribs  without  fracturing  any  bones. 

Alice  Pitman  testified,  for  the  State,  that  she  was  the  wife  of 
George  Pitman  when  he  disappeared.  Witness  saw  her  husband 
last  in  life  on  the  7th  day  of  August,  1882.  Afterwards  a  body 
was  found  in  Coon  creek,  and  the  witness  was  sent  for  to  view  it. 
The  head  was  missing  and  has  never  been  found.  Tbe  witness 
identified  the  body  as  that  of  her  husband  George  Pitman.  She 
identified  it  by  means  of  a  scar  which  was  made  in  childhood  by  a 
burn,  and  by  certain  patches  on  the  pants  found  on  the  body  which 
she  herself  sewed  in  the  pants.  She  could  not  mistake  other  patches 
for  her  own.  Those  patches  were  in  the  knees  of  the  pants,  and 
were  of  material  as  nearly  the  color  of  the  pants  as  the  witness 
could  get.  The  pants  were  of  a  brown  color.  The  broken  bowl  of 
a  pipe  and  a  cane  stem  were  found  in  the  pockets  of  the  pants  on 
the  body,  and  witness  identified  them  as  the  property  of  George 
Pitman.  George  Pitman  had  been  missing  about  twelve  days  when 
the  body  was  found  in  the  lake. 

The  defendant  and  George  Pitman  went  from  the  field  to  Pit- 
man's house  together,  about  10  o'clock  on  the  morning  of  August 
7,  1882.  They  said  that  they  were  going  bee  hunting.  Defendant 
went  on  to  his  house,  about  four  hundred  yards  from  Pitman's, 
whither,  in  the  course  of  an  hour,  Pitman  followed  on  horseback. 
Witness  next  saw  the  defendant  at  his  house  about  an  hour  by  sun 
on  that  same  evening.  Witness's  mother,  who  was  at  defendant's 
house,  sent  for  the  witness.  On  witness's  arrival  the  defendant  told 
her  that  he  had  purchased  George's  crop,  horse,  hogs,  and  every* 
thing  else  he  had,  and  that  George  had  gone  to  Mr,  Oummings's  to 
pay  Bob  Seahorn  what  he  owed  him  on  the  crop.  He  told  witness 
that  he  paid  Pitman  $350  for  his  property,  getting  part  of  the 
money  from  Mr.  Cummings,  and  adding  to  that  the  money  that  he 
bad  on  hand ;  that  he  had  loaned  the  horse  to  George  to  ride  to 
-Cummings's,  and  that  George  would  bring  him  back  either  that 
night  or  the  next  morning.  He  told  the  witness  that  he  had  a  bill 
of  sale  to  everything  except  the  household  plunder.  He  went  to  the 
witness's  house  with  a  wagon  and  got  the  plows  and  hoes,  etc.,  and 
drove  the  hogs  off.  When  witness  next  saw  Pitman's  horse  he  was 
in  the  defendant's  lot,  and  the  defendant  claimed  him.    The  defend- 
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ant  and  George  Pitman  went  bee  hunting  on  Saturday,  Sunday  and 
Monday.  Witness  saw  on  the  breast  of  the  body  found  several 
holes  about  the  size  of  the  end  of  her  finger.  She  saw  a  scar  on  the 
breast,  but  it  was  so  torn  she  could  tell  nothing  about  it.  She  saw 
also,  near  an  old  log  which  extended  into  the  lake,  the  impression 
made  in  dragging  some  heavy  body  to  the  creek.  She  saw  the  track 
of  George  Pitman  near  the  creek.  Pitman  always  wore  his  pants 
rolled  up  at  the  ankles.  Witness  recovered  the  hogs,  horse,  etc., 
the  next  day  after  the  inquest. 

Cross-examined,  the  witness  said  that  she  saw  her  husband  on  his 
way  to  the  defendant's  house  on  August  7,  until  he  got  to  the  in- 
tervening woods,  beyond  which  woods  the  defendant's  house  could 
not  be  seen.  Pitman  had  left  his  gun  at  the  defendant's  house  on 
the  preceding  Saturday.  Witness  did  not  see  George's  gun  at  the 
defendant's  house,  but,  as  he  did  not  bring  it  home  from  his  Satur- 
day bee.  hunt  with  the  defendant,  she  knew  he  must  have  left  it  at 
defendant's  house.  The  defendant  and  George  had  always  been  on 
intimate  terms,  so  far  as  the  witness  knew.  Witness  followed 
George  half  way  out  to  the  gate  when  he  started  to  defendant's  on 
August  7,  and  had  a  long  conversation  with  him  about  a  threat  of 
his,  previously  expressed,  to  leave  the  witness  and  go  to  Little 
Rock,  Ark.,  in  search  of  his  son.  He  told  witness  in  that  conver- 
sation that  he  would  not  leave  her,  and  would  not  sell  out  to  the 
defendant.  Witness  and  Pitman  had  a  quarrel  on  the  day  before, 
but  were  friendly  at  that  last  interview.  Witness  did  not  recollect 
testifying  on  the  habeas  corpus  trial  that  she  and  her  husband  were 
unfriendly  on  that  Monday  morning.  Witness  knew  that  the  de- 
fendant had  been  trying  to  buy  George's  crop.  Witness  did  not  see 
the  scar  of  the  burn  when  it  was  made  on  George's  breast,  but  was 
told  by  him  that  the  scar  was  the  result  of  a  burn  he  endured  in  his 
childhood.  The  body  found  showed  a  scar  on  the  small  of  the 
back,  and  another  on  the  breast,  but  they  were  so  badly  torn  that 
witness  could  tell  nothing  about  them.  The  arms  of  the  dead  body 
showed  fresh  cuts,  but  no  scars  from  old  cuts,  and  there  were  no 
scars  of  old  cuts  on  George's  arms.  The  witness  heard  of  but  knew 
nothing  about  George  and  Alls  ton  Reynolds  having  a  fight  five  or 
six  days  before  George's  disappearance.  Witness  could  not  say  how 
the  person  whose  body  is  under  discussion  came  to  his  death,  but 
thought  that  he  was  shot.  Witness  saw  no  signs  of  buzzards.  The 
hands  were  off,  and  the  right  arm  was  broken  just  below  the  elbow. 
The  bowl  of  the  pipe,  save  the  elbow  which  held  the  stem,  was 
shattered.    Witness  did  not  remember  that  on  the  habeas  corpus 
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trial  she  testified  that  the  defendant  claimed  to  have  procured  the 
entire  $350  from  Mr.  Cammings.  The  body  was  found  in  Hender- 
son county,  but  witness  and  her  husband  lived  in  Anderson  county. 
Witness  could  not  say  that  the  body  was  that  of  a  man  killed  in 
Henderson  county.  Witness  did  not  know  at  what  hour  the  de- 
fendant got  back  home  on  the  7th  day  of  August,  but  she  saw  him 
there  at  about  an  hour  by  sun.  Witness  did  not,  as  a  fact,  know 
that  he  went  off  with  George,  bee  hunting,  on  that  day,  but  when 
they  came  out  of  the  field  on  that  morning  they  said  they  were 
going  out  bee  hunting.  The  body  found  was  buried  on  Coon  creek, 
near  the  place  where  it  was  found.  Witness  was  at  the  defendant's 
house  between  1  and  2  o'clock  on  Monday,  August  7,  but  did  not 
then  see  defendant. 

A.  W.  Pines  testified,  for  the  State,  that  he  was  at  Big  Lake,  on 
Coon  creek,  fishing,  on  Tuesday,  August  8,  1882,  the  day  after 
George  Pitman  was  last  seen  alive.  Three  or  four  fishing  lines 
were  there  in  the  water,  secured  to  the  bank.  He  saw  a  large  foot 
track,  but  could  not  now  remember  whether  it  was  flat  or  hollow. 
He  saw  indications  on  the  ground  of  some  body  or  some  thing  hav- 
ing wallowed  there.  His  conclusion  was  that  somebody  had  been 
bathing  in  the  lake.  He  saw  also  two  watermelon  rinds.  Witness 
saw  these  evidences  of  the  recent  presence  of  some  person,  about 
3  o'clock  on  the  evening  of  August  8,  1882. 

Cross-examined,  the  witness  said  that  he  was  enabled  to  locate 
the  date  with  certainty  by  the  fact  that  he  had  heard  that  George 
Pitman  was  missing,  and  made  a  note  of  the  day.  The  watermelon 
rinds  looked  like  they  had  been  at  the  point  mentioned  but  a  few 
hours.  Mr.  Moon  was  with  the  witness  at  the  lake  on  the  day 
referred  to.  Witness  and  Moon  went  to  the  lake  with  a  horse, 
wagon  and  a  yoke  of  oxen ;  got  there  at  about  3  o'clock  P.  M.,  and 
remained  over  that  night.  They  saw  no  blood  about  the  ground, 
nor  did  they  look  for  any.  Had  there  been  any  blood  about,  witness 
thought  that  he  and  Moon  would  have  seen  it.  The  lake  was  much 
frequented  by  fishing  parties,  and  horse  tracks  up  and  down  the 
creek,  and  to  hitching  trees,  were  very  common. 

He-examined,  the  witness  said  that  a  large  log  extended  from  the 
bank  into  the  lake  at  one  point,  and  it  was  near  the  land  end  of 
the  log  that  the  witness  saw  the  indications  of  wallowing.  Witness 
and  Moon  spoke  of  the  matter  at  the  time,  and  expressed  the  opinion 
that  somebody  had  recently  been  in  swimming.  Some  one  else 
present  expressed  the  opinion  that  some  one  had  suffered  a  fit  and 
fallen  into  the  lake  from  that  point. 
Vol.  XX— 6 
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Monroe  Hallara,  colored,  testified,  for  the  State,  that  in  18S2  be 
lived  about  one  and  a  half  miles  from  the  defendant.  He  remem- 
bered the  disappearance  of  Pitman.  Witness  had  a  conversation 
with  the  defendant  on  Tuesday,  the  day  after  the  disappearance  of 
Pitman.  Defendant  came  to  the  place  where  witness  was  splitting 
rails,  and  said  that  he  had  bought  Pitman's  crop,  horse,  hogs,  etc., 
for  $300.  Witness  asked  him  where  he  got  the  money,  and  he  said 
that  he  had  it.  Witness  then  asked  him  if  he  had  not  paid  a  big 
price  for  the  property.  He  replied  that  the  price  was  not  too  much, 
as  the  horse  was  worth  $100.  He  further  told  witness  that  be  loaned 
the  horse  to  Pitman  to  ride  to  Cummings's  place,  to  pay  Seahorn 
what  he  owed  on  the  crop;  that  Pitman  brought  the  horse  back  and 
slept  in  his  fodder  house  the  night  before,  and  left  for  Athens  early 
that  morning  on  his  way  to  Arkansas,  and  that  he,  defendant,  at 
that  time,  was  bunting  the  hogs  he  had  bought  from  Pitman. 

Cross-examined,  the  witness  testified  that  he  was  with  the  party 
which,  about  two  weeks  after  Pitman's  disappearance,  found  the 
dead  body  at  Big  Lake.  George  Pitman  was  a  dark,  ginger-cake 
colored  negro.  The  body  found  was  white,  except  a  few  black  spots 
on  the  back.  Witness  was  certain  that  there  was  one  black  spot  on 
the  body.  Witness  saw  Doctor  Williams  examine  the  body,  and 
turn  it  over  in  doing  so.  Witness  made  no  personal  examination  of 
the  body,  but  noticed  that  it  had  on  pants,  and  that  one  arm  was 
broken.  Witness  was  not  immediately  with  the  party  when  the 
body  was  first  discovered,  but  came  up  very  shortly  afterwards. 
Witness  saw  the  signs  of  buzzards  about. 

Sam  Mays  testified,  for  the  State,  that  on  Tuesday  after  Pitman 
was  missed,  the  defendant  came  to  his  bouse  and  said  to  witness: 
"I  have  bought  George  out."  The  witness  replied:  "Shucks!" 
Defendant  said :  "  You  don't  think  I  am  telling  you  a  story? "  Wit- 
nessed: "No."  Defendant  said  that  he  paid  Pitman  $300 for  his 
property,  and  that  he  borrowed  the  money  from  Mr.  Cummings  to 
pay  him,  and  that  Pitman  had  gone  to  Arkansas.  Defendant 
wanted  to  trade  the  horse  for  witness's  mule.  Two  or  three  weeks 
before  that,  the  defendant  told  witness  that  he  had  done  more  work 
on  the  Shaddick  and  Seahorn  crop  than  "they"  had,  and  that  be 
intended  to  get  Pitman  away  from  there.  The  witness  and  a  col- 
ored man  named  Box  were  at  defendant's  house  on  Sunday,  and 
found  the  defendant  and  Pitman  there,  getting  ready  to  go  bee 
hunting.  Pitman  asked  witness  to  go,  but,  as  defendant  said  they 
were  going  to  spend  the  day,  witness  declined.  This,  the  witness 
thought,  occurred  about  a  week  before  Pitman  disappeareJ. 
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Cross-examined,  witness  said  that  be  knew  the  conversation  with 
the  defendant  about  the  purchase  of  Pitman's  property  occurred  or* 
Tuesday,  but  he  did  not  remember  the  day  of  the  month.  Pitman 
was  missed,  according  to  witness's  information,  on  Monday,  but  wit- 
ness did  not  hear  of  it  until  the  succeeding  Wednesday  or  Thursday. 
The  other  conversation  (about  going  bee  hunting)  occurred  two  or 
three  weeks  before,  at  defendant's  house.  Witness  and  defendant, 
were  then  friendly.  Defendant  came  to  see  witness,  and  witness 
went  to  his  house.  Witness  did  not  exactly  visit  the  defendant, 
who  was  a  white  man,  but  was  on  his  place  often.  Witness  was 
present  at  the  finding  of  the  body,  but  staid  only  long  enough  tot 
glance  at  the  body.  When  found,  the  body  was  nearly  under  the* 
water. 

John  Dunlap  testified,  for  the  State,  that  he  was  one  of  the  party 
which  found  the  dead  body  on  Coon  creek.  The  defendant  was  at 
witness's  house  on  the  Saturday  prior  to  the  Monday  that  Pitman 
disappeared.  Defendant  rode  home  with  witness  from  a  mill,  and 
on  the  road  asked  witness  to  lend  him  some  strychnine.  Witness 
had  some  which  he  had  borrowed  from  Mr.  Hanks,  and  did  not  like 
to  lend  it.  However,  when  they  reached  home,  witness  agreed  to 
let  him  have  soma  Witness  told  defendant  that  be  did  not  know 
how  to  fix  the  strychnine  on  wolf  bait.  Defendant  replied  that  he. 
did,  and  would  show  witness,  which  he  did,  preparing  some  goat 
liver  witness  had  preserved.  He  left  after  a  short  time  with  soma 
strychnine  and  a  piece  of  the  liver. 

Cross-examined,  the  witness  testified  that  wolves  were  at  that 
time  very  troublesome  to  his  stock,  and  the.  defendant  told  hiin  that 
they  were  likewise  depredating  upon  his.  Pitman  was  a  dark 
ginger-cake  colored  negro, —  not  what  the  witness  would  call  a  real 
black.  Witness  was  with  the  party  that  found  the  dead  body  in. 
Coon  creek,  and  thought  the  color  of  that  body  too  light  for  Pit- 
man. Witness  saw  some  holes  in  the  left  side  of  the  body,  but 
none  on  any  other  part  of  the  body,  though  he  did  not  examine  for 
others.  The  defendant  and  Pitman  both  lived  in  Anderson  county, 
but  the  body  was  found  in  Henderson  county.  Witness  did  not 
know  when,  where  nor  how  the  person  whose  body  was  found 
oame  to  his  death.  He  did  not  know  whether  the  holes  in  the 
body  were  made  before  or  after  death.  He  thought  it  possible  that 
the  boles  were  made  by  buzzards.  Witness  saw  no  scars  on  the 
body.    The  head  was  never  found  so  far  as  the  witness  was  aware. 

T.  J.  Leaton  testified,  for  the  State,  that  recently  before  Pitman's 
disappearance  the  defendant  came  to  him  at  Cummings's  place  and 


84  20  Texas  Court  of  Appeals.  [Tyler  Term, 

Statement  of  the  case. 

asked  for  some  strychnine.  Witness  asked  him  what  he  wanted 
with  it.  After  some  hesitation  he  said  that  he  wanted  it  for  biting 
dogs.  He  said  nothing  about  wolves.  Witness  did  not  supply  him* 
M.  C.  Gummings  testified,  for  the  State,  that  he  knew  the  defend- 
ant and  George  Pitman.  Jim  Shaddick  and  Bob  Seahorn  oropped 
with  Pitman  in  1882.  The  witness  had  a  talk  with  the  defendant 
in  the  peach  orchard  at  his,  the  witness's,  house  on  the  Friday  be- 
fore the  disappearance  of  Pitman.  Witness  told  defendant  that 
Murchison,  Shaddick  and  Seahorn  would  hold  the  crop  for  the  pur- 
chase money  due  from  Pitman  to  them.  The  conversation  was 
about  the  defendant's  proposed  purchase  of  Pitman's  share  in  the 
crop,  but  witness  was  not  certain  whether  the  subject  was  intro- 
duced by  himself  or  the  defendant.  The  witness  had  heard  of  a 
rumor  that  defendant  was  contemplating  the  said  purchase.  T.  J. 
Leaton  was  at  witness's  house  when  this  conversation  took  place. 
During  his  stay  at  witness's  house  on  that  occasion,  defendant  asked 
witness  if  he  had  any  strychnine.  Witness  replied  that  he  had 
none,  but  that  Mr.  Leaton  had  some.  On  the  Tuesday  or  Wednes- 
day after  the  disappearance  of  Pitman,  Bob  Seahorn  got  witness  to 
go  and  see  defendant  and  ascertain  whether  defendant  would  pay 
him  for  Pitman's  crop.  Witness,  on  the  said  day,  saw  the  defend- 
ant at  his  own  house.  He  told  witness  that  he  had  bought  the  crop 
from  Pitman  and  paid  for  it,  and  could  not  pay  for  it  again.  Wit- 
ness advised  him  to  pay  Seahorn.  Defendant  did  not  borrow  money 
in  any  amount  over  one  or  two  dollars  from  the  witness  in  1882. 
Witness  loaned  money  prior  to  1882,  but  was  not  lending  during 
that  year.  Witness  went  to  the  big  lake  after  the  body  was  found 
but  before  it  was  taken  out  of  the  water.  It  had  drifted  down  to 
the  lower  part  of  the  lake.  It  was  not  taken  out  of  the  water 
until  the  morning  after  it  was  found.  Quite  a  number  of  persons 
were  present  when  the  body  was  taken  out  of  the  water.  Witness 
and  others  took  the  body  out  by  slipping  a  blanket  under  it.  It  had 
the  appearance  of  having  been  dead  for  several  days.  The  outside 
pants  were  an  old  patched  pair,  rolled  up  at  the  ankles.  Under  these 
pants  was  another  pair,  or  a  pair  of  drawers.  The  body  was  con- 
siderably decayed.  The  skin  was  off  the  breast,  on  which  there  was 
no  shirt,  and  the  breast  had  several  holes  in  it.  One  of  the  hands 
was  missing.  The  flesh  about  the  private  parts  was  torn  off.  If 
compelled  to  express  an  opinion,  the  witness  would  say  that  the 
body  was  that  of  a  negro.  Witness  saw  a  scar  about  the  small  of 
the  back  on  the  body.  A  pipe  with  a  cane  stem  was  turned  out  of 
the  pocket. 
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Cross-examined,  the  witness  testified  that  the  defendant  did  not 
say,  when  he  asked  for  it,  what  he  wanted  with  the  strychnine. 
The  defendant  had  a  home  place  with  as  much  as  sixty  acres  under 
cultivation,  and  owned  the  house  in  which  George  Pitman  lived. 
He,  defendant,  was  a  thorough-going  working  man,  and  the  witness 
did  not  think  it  at  all  probable,  though  it  was  possible,  that  he  had 
as  much  as  $300  on  the  7th  day  of  August,  1882.  Defendant's 
credit  was  good,  and  the  witness  would  have  trusted  him  at  that 
time.  Defendant  had  owed  the  witness  as  much  as  $125  at  a  time, 
and  was  always  prompt  to  pay.  The  witness  did  not  join  in  the 
search  for  the  body.  Defendant  lived  on  a  straight  line  southeast 
from  the  point  on  the  lake  in  Coon  creek,  where  the  body  was  found, 
and  about  five  miles  distant.  Catfish  creek  was  a  larger  body  of 
water  than  Coon  creek,  and  was  about  one  and  a  half  miles  distant 
from  defendant's  house  towards  Coon  creek.  Witness  lived  about 
tbree  miles  nearly  north  from  the  defendant.  Witness  made  a  fairly 
careful  examination  of  the  body.  He  saw  some  holes  in  the  body, 
but  could  not  tell  how  nor  when  they  were  made.  The  body  bad 
been  dead  a  long  time,  and  was  soft  enough  for  the  buzzards  to  have 
forced  their  beaks  through.  Witness  inserted  a  stick  into  each  of 
the  holes  about  six  inches,  and  sounded  the  chest,  without  discover- 
ing any  evidence  that  any  of  the  ribs  or  bones  were  broken.  Therp 
was  a  much  larger  hole  at  the  pit  of  the  stomach  than  elsewhere  on 
the  body.  One  of  the  bones  of  one  of  the  arms  was  broken  near 
the  wrist.  It  was  broken  obliquely.  There  were  no  holes  in  the 
back.  *  The  b  >dy  was  lying  back  down  when  the  witness  saw  it. 
The  witness  thought  that  if  the  holes  in  the  breast  were  made  with 
a  shot-gun,  the  gun  must  have  been  fired  from  a  very  short  dis- 
tance,—  not  over  ten  or  fifteen  steps  away,  and  in  that  event  witness 
thought  the  balls  or  shot  would  have  passed  through  the  body,  and 
would  have  broken  the  breast  bone  and  ribs.  That,  however,  would 
depend  much  upon  the  gun  and  the  manner  in  which  it  was  loaded. 
The  witness  once  saw  a  man  shot  with  a  shot-gun  at  about  twelve 
paces,  and  the  shot  passed  entirely  through  his  body,  and  made  a 
large  hole  at  the  point  of  exit.  The  head  of  the  body  was  never 
found.  It  was  square  off,  and  left  the  neck  bone  protruding.  No 
signs  of  a  knife  cut  were  visible  about  the  neck,  and  there  were  no 
shattered  bones  about  it,  indicating  the  use  of  a  gun.  The  body 
was  buried  near  the  point  on  the  lake  where  it  was  found.  The 
country  from  Catfish  creek  to  Coon  creek  was  a  sand  flat  country, 
and  would  not  retain  tracks  as  well  as  stiff  land.  George  Pitman 
was  a  large,  full  breasted  negro,  about  five  feet  eleven  inches  in 
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height.  The  buzzards  bad  evidently  been  at  the  body.  Witness 
noticed  the  log  described  by  previous  witnesses,  and  the  foot  track 
hear  it,  also  horse  tracks  where  horses  had  been  hitched,  and  water- 
melon rinds.  There  had  evidently  been  much  travel  about  the  lake 
by  parties  fishing. 

M.  Nicodemus  testified,  for  the  State,  that  he  was  at  the  defend- 
ant's house  a  short  time  after  the  disappearance  of  George  Pitman, 
and  had  a  conversation  with  him,  in  the  course  of  which  he  told  the 
witness  that  he  had  bought  Pitman's  crop  and  other  property,  pay- 
ing $300  for  the  same.  He  did  not  tell  the  witness  where  be  got 
the  money.  Witness  was  with  one  of  the  parties  that  searched  for 
the  body.  Two  parties  engaged  in  the  search.  Witness,  Pickel 
and  Landers  searched  Catfish  creek  as  far  as  Rheiras's  farm.  On  the 
next  day  they  went  to  the  Tennessee  colony  in  Anderson  county. 
Witness  went  with  a  party  again  on  the  next  day  to  the  old  Dred 
field,  on  Catfish  creek,  where  the  party  scattered.  Witness  and 
those  with  him  struck  a  horse  trail  shortly  after  the  party  divided, 
And  trailed  it  to  a  break  in  the  direction  of  Coon  creek.  They 
•truck  Coon  creek  some  little  distance  above  the  big  lake,  and 
dragged  the  holes.  Thence  they  searched  down  the  creek,  and 
found  the  body  lodged  against  a  drift  at  the  big  lake.  They  found 
borse  tracks  near  a  log  in  the  creek,  and  the  place  gave  evidence 
that  a  body  had  been  rolled  into  the  creek.  Witness  merely  looked 
fet  the  body  when  it  was  first  found, —  did  not  examine  it.  The 
bead  was  gone.  There  were  holes  in  the  breast  somewhat  larger 
than  bullet  holes.  The  big  lake  was  about  four  miles  from  the  old 
'Dred  field,  and  that  field  was  about  two  miles  from  defendant's 
bouse.  The  tracks  followed  were  of  two  horses,  one  large  and  one 
small.  They  sometimes  traveled  in  single  file,  and  sometimes  side 
by  side.  Bee  bait  was  found  on  the  creek  at  a  point  above  where 
the  body  was  found.  Defendant  said  nothing  to  witness  about  bee 
hunting  when  he  told  witness  that  he  had  bought  Pitman's  prop- 
erty. Witness  did  not  notice  to  see  whether  or  not  the  tracks  of 
the  horses  hitched  near  the  point  where  the  body  was  found  were 
the  same  tracks  he  had  trailed  or  not. 

Cross-examined,  the  witness  said  that,  before  the  body  was  found, 
the  woods  got  full  of  men  hunting  for  the  body.  The  bee  bait 
•poken  of  by  the  witness  was  found  at  the  edge  of  the  brake,  a 
mile  and  a  half  or  more  from  the  point  where  the  body  was  found. 
The  horse  tracks  were  found  on  the  eleventh  day  after  Pitman  was 
missed.  Witness  knew  of  no  loose  horses  running  in  that  range. 
Catfish  creek  was  searched  on  the  day  that  the  defendant  was  ar- 
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rested,  which  was  before  the  body  was  found.  The  large  track 
described  by  previous  witnesses  was  at  the  point  on  the  lake  where 
the  body  or  some  other  heavy  substance  was  rolled  into  the  creek. 
The  body  was  nearly  yellow  in  color,  and  did  not  suit  Pitman's 
nearly  black  color.  Witness  did  not  know  when  nor  how  nor 
whether  the  buzzards  could  or  could  not  have  made  the  holes  in  the 
breast. 

D.  D.  Hanks  testified,  for  the  State,  that  he  joined  in  the  search 
when  the  examining  trial  of  the  defendant  adjourned.  The  party 
he  was  with  began  the  search  at  the  defendant's  house.  Thence 
they  went  to  Catfish  creek,  crossed  it  and  found  horse  tracks  which, 
after  following  them  a  half  mile,  they  abandoned,  and  went  to  Goon 
creek  and  dragged  the  holes.  They  finally  met  Mr.  Gage,  who  told 
them  that  he  had  seen  buzzards  at  a  point  on  the  creek  near  the  big 
lake.  The  party  went  there  and  found  the  body,  but  did  not  take 
it  out  of  the  water  until  the  next  morning.  The  head  and  one 
hand,  and  perhaps  both  hands,  were  off  and  missing.  A  pair  of 
pants,  rolled  up  at  the  ankles  and  patched  and  repatched,  and  the 
part  of  a  shirt,  were  on  the  body.  Several  holes  were  in  the  breast. 
One  of  the  horse  tracks  followed  was  a  large  round  track,  such  an 
one  as  was  made  by  Pitman's  horse.  The  other  was  a  small  track. 
Defendant  owned  a  pony.  Witness  had  known  the  defendant  a 
long  time.  Defendant  had  some  horses,  hogs  and  cattle  and  a  good 
piece  of  land,  and  was  generally  supposed  to  be  making  money. 
Witness  saw  horse  tracks  near  where  the  body  was  found,  but  could 
not  say  they  were  the  same  trailed  from  Catfish  creek  towards  Coon 
creek. 

Cross-examined,  the  witness  said  that  the  horse  trail  \y as  aban- 
doned by  the  searching  party  when  they  concluded  them  to  be  the 
tracks  of  defendant's  and  Pitman's  horses,  and  became  satisfied  they 
led  direct  to  Coon  creek.  They  did  not  know  as  a  fact  that  the 
track  of  one  of  the  horses  was  the  track  of  Pitman's  horse.  Wit- 
ness did  not  see  any  bee  bait,  but  did  not  notice  for  any.  Forty  or 
fifty,  and  perhaps  sixty,  men  were  engaged  in  the  search,  at  various 
points.  Witness  did  not  look  at  the  body  after  it  was  taken  from 
the  creek  on  the  morning  after  it  was  found.  The  pants  on  the 
body  were  patched  at  many  places  other  than  on  the  knees.  There 
was  not  enough  of  the  shirt  on  the  body  to  show  whether  or  no* 
that  garment  had  been  patched.  Witness  thought  that  the  shirt 
was  originally  striped  hickory.  Defendant  had  a  wife  and  four  small 
children  when  Pitman  disappeared.     His  wife  has  since  died. 

W.  M.  Pickel  testified,  for  the  State,  that  he  was  at  the  defend- 
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ant's  bonse  on  the  morning  of  Monday,  August  6  or  7,  1882.  Just 
as  be  was  leaving  be  saw  George  Pitman  approaching  from  towards 
his  house,  and  waited  at\he  gate  to  see  him  on  business.  After  a 
twenty-minutes  conversation  with  Pitman,  witness  started  home, 
and,  as  he  left,  he  heard  Pitman  ask  defendant  if  he  was  ready. 
Witness  turned  and  saw  defendant  going  towards  his  horse  lot. 
During  the  conversation  with  Pitman  at  the  gate,  Pitman  agreed  to 
commence  digging  a  well  for  the  witness  one  week  from  that  day, 
and  proposed  to  witness  to  live  with  him  the  next  year.  Pitman 
bad  a  gun  with  him  on  that  occasion.  He  did  not  tell  the  witness 
where  he  was  going.  A  few  days  after  the  disappearance  of  Pit- 
man, a  crowd  met  at  the  old  Dred  field  to  search  for  the  missing 
man.  Witness  was  one  of  the  number.  They  found  horse  tracks 
on  Catfish  creek  opposite  the  old  field,  and  followed  them  towards 
Ooon  creek.  The  track  of  the  large  horse  showed  a  broken  place 
in  the  hoof,  such  as  Pitman's  horse  bad.  One  of  the  tracks  was 
small,  and  defendant  then  owned  a  small  pony.  They  followed  the 
tracks  to  the  edge  of  the  brake,  where  they  were  lost  in  the  multitude 
of  other  tracks.  Thence  they  went  to  Ooon  creek  and  searched  the 
water  holes  until  they  found  the  body  at  the  point  described  by  pre- 
vious witnesses.  Witness  described  the  body,  clothing  and  appear- 
ance of  the  ground  about  as  other  witnesses  did. 

Cross-examined,  the  witness  said  that  he  was  enabled  to  fix  the 
date  of  his  interview  with  Pitman  by  means  of  contracts  made  on 
the  same  day.  Witness  and  Pitman  entered  into  no  contract  for 
the  next  year,  and  deferred  further  discussion  of  the  matter  until 
Pitman  should  come  to  dig  the  well.  Witness  was  certain  that 
Pitman  had  his  gun  with  him  when  he  reached  defendant's  house 
about  noon  on  that  Monday.  A  great  many  men  participated  in 
the  search,  but  witness  could  not  remember  the  names  of  all.  Hanks 
and  Nicodemus  were  with  witness's  party.  Witness  did  not  know 
of  his  own  knowledge  that  Pitman's  horse  had  a  notch  in  one  foot 
Notches  in  the  feet  were  not  uncommon  to  horses.  Some  horses 
ran  loose  in  the  neighborhood  of  the  trail  followed  by  witness  and 
party.  Witness's  attention  at  the  lake  was  first  attracted  by  the 
disturbed  place  on  the  bank  of  the  lake,  which  looked  like  a  body 
of  some  kind  had  been  rolled  thence  into  the  water.  A  large  foot 
track  was  near  that  point.  Witness  saw  no  shirt  or  part  of  a  shirt 
on  the  body.  The  exposed  part  of  the  body  resembled  rawhide 
with  the  hair  removed.  It  was  white  in  color.  The  missing  man 
was  a  negro,  but  was  not  jet  black.  Witness  saw  one  scar  on  the 
hip,  and  thought  there  were  other  old  scars  on  the  body.     Of  the 
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several  holes  in  the  breast,  two  or  three  were  in  or  very  near  the  cen- 
ter. Witness  saw  no  blood  about  the  lake.  The  body  was  found 
in  Henderson  county,  but  witness  did  not  know  how  it  came  there. 
Pitman  had  his  pants  rolled  up  when  witness  saw  him  at  defendant's 
house  on  Monday,  and  remarked  that  he  hoped  to  be  able  to  wear 
better  clothes  some  day.  A  broken  pipe  with  a  short  cane  stem 
was  found  on  the  body.  Witness  noticed  no  notch  in  Pitman's 
horse's  foot  on  Monday  when  he  saw  him  at  defendant's  house. 
Witness  saw  Pitman  at  defendant's  house  just  about  noon  on  that 
Monday. 

Bob  Seaborn  testified,  for  the  State,  that  he  made  a  crop  on  the 
defendant's  place  in  1882,  which  crop  he  sold  to  Pitman  in  July. 
Prior  to  that  sale  witness  told  defendant  that  be  wanted  to  sell,  and 
defendant  told  him  that  he  thought  he  could  sell  to  Pitman.  Pit- 
man hoed  cotton  for  witness  several  days,  after  which  witness  sold 
him  the  crop  on  credit.  Pitman  had  not  paid  witness  for  the  crop 
when  he  disappeared,  and  witness  went  to  see  defendant  about  it 
Defendant  told  witness  that  he  had  bought  the  crop  from  Pitman, 
and  asked  witness  if  Pitman  had  paid  him  for  it.  Witness  replied 
that  he  had  not,  and  that  he  had  not  seen  Pitman.  Defendant  then 
told  witness  tQ  stay  away  from  his  place,  or  he  would  kill  witness. 
Witness  replied  that  he  could  not  be  frightened  off,  and  that  he  was 
going  to  have  either  his  crop  or  pay  for  it.  Jim  Shaddiok  started 
in  to  make  that  crop  with  witness,  but  witness  bought  him  out. 
Defendant  and  witness  fished  and  hunted  together,  and  in  the 
spring  of  1881  defendant  told  witness  where  some  money  was  said 
to  be  buried,  and  proposed  to  witness  to  go  with  him  to  unearth  it. 

Cross-examined,  the  witness  said  that  he,  Landers  and  others 
were  present  in  the  cotton  patch  when  Pitman  and  A  lis  ton  Rey- 
nolds had  a  quarrel  some  two  or  three  weeks  before  Pitman  disap- 
peared. Pitman  and  Reynolds  cursed  and  threatened  each  other 
violently.  Witness  had  never  heard  George  Pitman  speak  of  going 
to  Little  Rock,  Arkansas.  Pitman  and  his  wife  did  not  get  along 
well.  They  had  several  fights  to  the  knowledge  of  the  witness. 
The  difficulty  between  Pitman  and  Reynolds  was  about  the  former's 
wife.  Landers  interfered  and  separated  Pitman  and  Reynolds. 
They  soratched  and  pushed  each  other.  Witness's  interview  with 
the  defendant  about  the  crop  occurred  a  short  time  after  Pitman 
disappeared.  It  was  a  moderately  stormy  interview.  Defendant, 
at  the  examining  trial,  authorized  witness  to  take  charge  of  his  part 
of  the  crop. 

Polser  Kale  testified,  for  the  State,  that  the  defendant  came  to  his 
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bouse  early  on  the  morning  of  Tuesday,  August  8, 1882,  took  a  seat, 
and  said:  "Uncle,  I  have  bought  old  George  oat."  Witness  in 
reply  asked:  "Have  you,  Jim?"  He  said:  "Yes,  lock,  stock  and 
barrel."  Witness  asked  him  the  price  he  paid.  He  replied  that  be 
paid  (1225 ;  that  George  demanded  $800,  but  finally  fell  to  $225. 
Witness  then  asked  defendant  if  George  had  paid  Seaborn  for  the 
crop.  He  replied  that  George  went  to  Mr.  Cummings's  to  pay  Sea- 
horn,  and  came  back  and  said  that  he  had  made  the  payment  He 
told  witness  that  a  negro  brought  the  horse  he  bought  from  George 
to  his  place  that  night,  tied  him  in  the  field,  and  that  the  horse  got 
loose  and  tore  down  some  of  his  corn.  He  then  asked  witness  to 
sign  a  bill  of  sale  from  George  to  the  said  property,  as  a  witness. 
Witness  declined  upon  the  ground  that  he  did  not  witness  the  sale. 
He  insisted  upon  the  witness  signing  it,  assuring  him  that  it  would 
be  all  right.  Witness  refused  to  sign  and  did  not  sign  the  bill  of 
sale.  According  to  witness's  recollection,  the  defendant  told  him 
that  he  got  the  money  to  pay  George  from  Mr.  Cummings.  The 
bill  of  sale  which  he  asked  the  witness  to  sign  bore  the  date  of  Au- 
gust 7,  1882. 

Cross-examined,  the  witness  said  that  he  saw  the  bill  of  sale.  He 
could  not  remember  that  George  Pitman's  name  was  signed  to  the 
bill  of  sale,  but  did  know  that  it  had  an  X  mark.  Defendant's  wife 
wrote  that  bill  of  sale.  She  was  the  witness's  niece,  and  witness 
knew  her  handwriting.  The  instrument  was  not  in  the  usual  form, 
and  witness  could  not  remember  whether  or  not  it  named  the  consid- 
eration. Witness  was  out  bee  hunting  on  the  Saturday  before  the 
disappearance  of  Pitman,  and  saw  the  defendant  and  Pitman  out  on 
the  same  business.  They  were  then  on  the  public  road  near  the  old 
Dred  farm.     Pitman  had  his  gun  on  that  occasion. 

W.  F.  Neff  testified,  for  the  State,  that  he  was  the  book-keeper x>£ 
the  firm  of  Murchison  &  Coleman,  and  was  so  employed  in  August, 
1882.  Defendant  had  an  account  with  Murchison  &  Coleman  dur- 
ing the  year  1882,  for  goods  purchased  by  him  on  credit.  He  waa 
furnished  goods  as  he  wanted  them,  but  at  times  was  required  to 
place  good  security. 

Cross-examined,  witness  said  that  security  was  but  once  demanded 
of  the  defendant.  He  always  paid  promptly  until  he  was  jailed  in 
1882,  before  he  paid  off  his  account  of  that  year.  He  had  never 
settled  that  balance. 

M.  C.  Cummings,  recalled  by  the  State,  testified  that  the  growth 
about  the  privates  of  the  body  was  wool  or  kinky  hair.  It  was 
ourly  and  kinkier  than  the  hair  which  grows  about  the  privates  of  a 
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white  man.  The  witness,  in  deciding  in  his  own  mind  that  the 
body  found  was  that  of  a  negro,  based  his  belief  more  upon  that 
wool  or  hair  than  upon  anything  else.  A  swallow-fork  was  broken 
from  the  front  of  the  pipe  found  on  the  body. 

Cross-examined,  the  witness  said  that  he  was  not  very  familiar 
with  the  character  of  hair  that  grew  about  the  privates  of  negroes, 
and  could  not  positively  say  that  the  body  was  that  of  a  negro. 
Witness  remembered  the  general  jail  delivery  at  Athens,  when  the 
defendant  with  other  prisoners  escaped.  He  met  the  defendant  a 
short  time  after  that  between  Athens  and  his,  witness's,  house,  and 
bad  a  short  talk  with  him.  Defendant  said  that  he  was  on  his  way 
to  Athens  to  surrender  and  stand  his  trial.  He  said  that  the  sheriff 
bad  sent  him  a  blank  bond  to  be  filled,  but  that  he  knew  his  was 
not  a  bailable  case,  and  that  he  was  going  to  stand  his  trial. 

Re-direct,  the  witness  said  that  the  defendant  asked  witness  to 
visit  him  in  jail,  and  said  that  he  would  convince  the  witness  that 
he  was  innocent.  He  said  nothing  about  new  developments.  Wit- 
ness promised  to  call,  and  did  so  after  the  defendant  was  placed  in 
jail,  but  as  several  others,  including  the  jailer,  were  present,  he 
failed  to  get  a  private  talk  with  defendant. 

Alice  Pitman,  recalled  by  the  State,  testified  that  the  defendant 
did  not  tell  her  where  he  and  George  Pitman  traded,  except  that 
their  contract  of  purchase  and  sale  was  made  while  bee  hunting. 
Witness  had  never  since  seen  her  husband's  gun.     The  State  closed. 

Jacob  Henderson  was  the  defendant's  first  witness.  He  testified 
that  ho  was  with  the  searching  party  which  comprised  Hanks, 
Pickel,  Ni  cod  em  us,  Landers  and  others.  The  witness  heard  the 
parties  talking  about  horse  tracks,  but  did  not  see  the  track  of  but 
one  horse  himself.  That  track  was  between  Catfish  and  Coon 
creeks.  The  party  struck  Coon  creek  two  and  a  half  miles  above 
Cumroings's  crossing,  and  searched  down  the  creek.  They  ate  their 
dinner  at  Cumraings's  crossing,  and  proceeded  down  the  creek  three 
miles  to  the  big  lake,  where  they  found  the  body.  From  the  lake 
to  defendant's  house  was  from  six  to  eight  miles.  From  where  the 
witness,  Hanks  and  Picket  struck  Coon  creek  to  the  defendant's 
house  by  the  big  lake,  the  distance  was  at  least  twelve  miles.  This 
being  true,  the  defendant,  to  have  struck  the  creek  at  the  point 
where  the  searching  party  did,  and  have  gone  home  by  the  big  lake, 
would  have  had  to  travel  at  least  twenty-four  miles.  The  witness 
was  a  step-son  of  the  witness  Dunlap. 

John  Halluin  testified,  for  the  defense,  that  he  was  on  the  last 
search  for  the  body,  and  was  present  when  the  horse  tracks  were 
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olaimed  to  have  been  found.  He  saw  the  tracks  of  a  good  many 
horses.  Some  one  proposed  to  follow  those  tracks.  Witness  sug- 
gested the  folly  of  such  course,  in  view  of  the  presence  in  the 
woods  of  so  many  loose  horses.  He  beard  nothing  more  about 
horse  tracks.  The  party  struck  Coon  creek  a  mile  or  more  above 
Cummings's  crossing,  ate  dinner  at  the  crossing,  and  went  thence  to 
the  big  lake,  about  four  miles  below,  and  found  the  dead  body.  De- 
fendant lived  southeast  of  the  lake,  some  six  or  eight  miles.  From 
the  point  on  Coon  creek,  where  the  party  struck  it,  to  the  defendant's 
house,  by  way  of  the  lake,  was  at  least  twelve  miles.  Witness 
was  at  the  defendant's  house  a  day  or  two  before  Pitman  disappeared. 
Mr.  Mershon  was  then  there.  If  anything  was  then  said  about  the 
defendant  having  bought  Pitman's  crop,  witness  could  not  remem- 
ber it,  but  it  was  then  the  witness's  understanding  that  the  defendant 
bad  either  made  the  purchase  or  was  then  negotiating  for  the  pur- 
chase. There  was  a  rumor  prevalent  at  that  time  that  Pitman  and  his 
wife  lived  unhappily  together.  Witness  knew  the  pipe  smoked  by 
Pitman.  His  pipe  had  no  swallow-fork  broken  out  of  the  front  of  it, 
but  the  bowl  was  broken.  Witness  lived  within  a  mile  from  the 
defendant.  Defendant  was  a  very  thrifty  man,  cultivated  two  farms, 
from  both  of  which  he  derived  a  revenue,  and  frequently  had  money. 
Witness  would  not  have  thought  that  defendant  had  as  much  as 
$300  in  August,  1884.  Witness  saw  the  defendant  while  he  was  at 
large  after  the  jail  delivery.  Defendant  then  told  witness  that  he 
was  going  back  to  custody,  and  he  did  go  back  a  day  or  two  later. 
Witness  saw  the  body  that  was  found.  It  was  a  white  body.  Pit- 
man was  a  black  negro.  Witness  looked  at  but  did  not  closely  ex- 
amine the  holes  in  the  breast.  He  could  not  tell  how  those  holes 
were  made.  A  short  time  before  the  negro  George  disappeared,  the 
defendant  paid  the  witness  $100  on  a  debt. 

Cross-examined,  the  witness  testified  that  the  money  paid  by  de- 
fendant to  him  was  the  last  payment  on  a  tract  of  land.  Defend- 
ant owned  thirty  or  thirty-five  head  of  cattle,  two  or  three  horses 
and  some  hogs.  He  had  made  no  sale  of  that  property  that  the  wit- 
ness had  ever  heard  of. 

Re-examined,  the  witness  said  that  a  conversation  may  have  taken 
place  between  Mershon  and  defendant  in  his  presence,  and  he  not 
have  heard  it,  or  he  may  have  heard  and  forgotten  it.  Mershon  was 
paying  eight  and  ten  dollars  per  head  for  cattle  in  1882,  perhaps  more. 
Witness  knew  nothing  about  the  defendant  selling  his  cattle  and 
horses  about  the  time  of  Pitman's  disappearance,  but  the  cattle  were 
taken  from  the  neighborhood  shortly  after wajds. 
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John  Landers  testified,  for  the  defense,  that  a  short  time  before 
Pitman  disappeared  he  had  a  quarrel  and  fight  with  Allston 
Reynolds.  They  did  not  fight  very  much.  Reynolds  had  his  hoe 
in  his  hands,  but  did  not  use  it.  Witness  made  them  stop  fighting. 
The  row  was  about  George's  wife. 

Cross-examined,  witness  said  that  Allston  Reynolds  was  a  one- 
armed  negro.  Witness  heard  no  serious  threats  uttered  at  the  time 
of  the  fight.  Witness  saw  the  body  and  noticed,  but  did  not  ex- 
amine, the  holes  in  the  breast. 

Doctor  J.  L.  Bond  testified  as  a  medical  expert,  for  the  defense, 
that  a  body  lying  in  the  water  twelve  or  fifteen  days  in  the  month 
of  August  would  putrify.  A  negro's  body  would  not  be  turned 
either  white  or  copper-color  by  the  action  of  the  water —  that  is,  it 
would  not  fade  the  color  of  the  skin.  The  coloring  matter  of  a 
negro,  called  technically  the  rete  muscolum^  lies  beneath  the  epi- 
dermis and  is  held  in  place  by  the  nerves,  sweat-vessels,  etc.  The 
mere  action  of  the  water,  even  if  the  body  be  in  a  state  of  decom- 
position, would  not  remove  the  epidermis^  but  external  force  would  — 
how  much,  was  a  matter  of  pure  experiment.  During  the  witness's 
career  at  college  the  body  of  a  negro  woman  was  placed  in  a  vat  of 
water,  and  it  remained  there  for  months,  the  color  unchanged.  It 
was  in  no  wise  probable  that  the  submerging  of  a  negro  body  in 
water  for  a  period  of  twelve  or  fifteen  days  would  change  the  color. 
Mere  soaking  in  water  would  not  remove  the  epidermis.  The  frio- 
tion  of  clothing  might  exert  some  influence  towards  removing  the 
epidermis,  but  the  body  or  clothing  must  be  moving  to  exert  influ- 
ence enough  to  remove  the  coloring  matter  from  a  negro's  body. 
Simply  floating  in  a  stagnant  lake  would  not  do  it. 

Cross-examined,  the  witness  stated  that  the  coloring  matter  per- 
tained principally  to  the  middle  layer  of  a  negro's  skin,  with  per- 
haps a  little  adhering  to  the  first  skin.  Decomposition  would 
doubtless  have  some  effect  in  loosening  the  skin,  and  sufficient 
friction  would  remove  the  "scurf"  skin.  If  all  the  coloring  matter 
is  removed  from  a  negro  body,  the  body  would  be  white,  but  the 
skin  left  would  present  a  raw  appearance.  If  the  parts  on  a  body 
were  tightly  secured,  they  would  aid  to  preserve  the  skin,  but  if 
loose,  they  would  doubtless  aid  in  removing  the  outside  skin,  by 
means  of  friction. 

Joe  Richardson,  colored,  testified  for  the  defense  that  be  and 
Isadore  Richardson  went  to  Coon  creek  with  Doctor  Cook,  and  ex- 
humed the  body  buried  there,  which  was  the  body  taken  from  the 
big  lake,  and  whicb  is  referred  to  in  the  preceding  testimony  in  this 
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case.  This  was  done  about  February  1, 1885.  Witness  was  sent 
with  Doctor  Cook  by  the  defendant.  Witness  dug  into  the  grave 
until  the  bones  were  found,  when  every  spadeful  of  dirt  was  care- 
fully examined  by  passing  the  same  through  the  fingers.  Witness 
took  up  the  dirt  in  small  spadefuls,  to  a  distance  of  six  inches  below 
the  bones,  and  Doctor  Cook  examined  the  dirt  with  his  fingers. 
Not  a  single  bullet  was  found.  Witness  saw  Doctor  Cook  examine 
the  bones,  none  of  which  were  broken,  except  at  the  end  of  one  of 
the  arms.  The  breast  bone  and  the  ribs  joining  it  were  not  touched 
by  a  bullet.  Mr.  W.  L.  Faulk,  the  defendant's  attorney,  was  pres- 
ent. Some  hair,  which  looked  like  the  hair  of  a  white  man,  was 
found.    Doctor  Cook  took  charge  of  it. 

Cross-examined,  the  witness  said  that  no  flesh  was  adhering  to 
the  bones  when  they  were  dug  up.  The  head  was  not  found  in  the 
grave.  Witness  remembered  no  feet  bones,  but  thought  some  hand 
bones  were  found.  The  leg  bones  were  in  the  grave.  Doctor  Cook 
put  the  bones  together.  It  was  possible,  perhaps,  but  barely  prob- 
able, that  some  one  or  more  small  clods  might  have  been  turned  up 
with  a  bullet.  The  soil  at  the  grave  was  soft  sand,  and  would  nut 
clod.  Witness  had  never  told  anybody  about  that  day's  work,  nor 
did  he  tell  anybody  on  that  day,  when  he  started  to  the  grave, 
where  be  was  going,  nor,  after  be  came  back,  where  he  had  been. 
The  hair  found  in  the  grave  was  very  near  straight, —  a  little  curled 
perhaps.    The  bones  were  re-burie<i  in  the  same  grave. 

Doctor  R.  F.  Cook  testified,  for  the  defense,  that  he  superintended 
the  exhumation  of  the  body  mentioned  by  the  last  witness.  Defend- 
ant employed  witness  to  perform  that  service,  and  directed  bim  to 
search  carefully  for  bullets,  and  to  make  any  other  examination 
which  appeared  to  him  essential.  W.  L.  Faulk  went  with  witness 
and  Joe  Richardson.  They  went  by  the  house  of  Isadore  Richard- 
son and  got  him  to  go  along  and  pilot  them  to  the  grave  of  the 
body.  Joe  Richardson  dug  down  to  the  bones,  and  the  dirt,  after 
they  were  reached,  was  taken  out  in  spadefuls,  and  each  and  every 
spadeful  was  passed  by  witness  carefully  through  his  fingers,  and 
not  a  single  bullet  was  found.  If  any  bullets  had  been  there  in 
that  grave  they  would  most  certainly  have  been  found  by  the  witness. 
The  head  was  not  in  the  grave.  Some  of  the  hand  bones  were 
found.  The  breast-bone  and  all  of  the  ribs  were  perfectly  sound 
without  a  single  hole  through  them.  One  rib  was  broken  on  the 
back  side,  but  could  not  have  been  broken  in  the  manner  it  was  by 
a  bullet.  It  seemed  to  have  been  broken  by  some  one  with  the 
hand,  and  witness  thought  that  it  was  broken  at  the  time  the  body 
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was  buried.  If  it  bad  been  broken  by  a  bullet  the  witness  would 
have  been  able  to  detect  a  sign  of  the  bullet.  The  right  arm  bone 
was  broken  about  an  inch  and  a  half  above  the  wrist.  A  fragment 
was  broken  off  diagonally.  Witness  could. tell  very  near  the  height 
of  a  man  by  the  length  of  his  arm.  The  arm  on  the  body  meas- 
ured twenty-one  and  a  half  inches  from  one  extreme  to  the  other. 
That  of  Joe  Richardson  measured  twenty-three  inches.  Witness  - 
estimated  the  height  of  the  body  in  life  at  five  feet  eight  inohes. 
The  arms  of  a  negro  are  proportionably  longer  than  those  of  a 
white  man.  Just  beneath  where  the  old  pants  buttoned  around  the 
body,  the  witness  found  some  hair,  which  has  been  in  his  possession 
ever  since,  and  has  been  carried  in  his  money  purse.  The  hair,  here 
exhibited  to  the  jury,  was,  in  the  opinion  of  the  witness,  the  hair 
of  a  white  man.  It  was  entirely  too  straight  to  be  negro  wooL 
Witness  did  not  think  it  possible  for  the  body  of  a  black  negro  to 
tarn  white  by  floating  about  in  water  for  twelve  days%  Witness 
was  perfectly  sure  that.it  would  not  turn  white  all  over.  Witness 
knew  tltftt  the  bpdies  of  negroes,  during  the  war,  floated  in  the 
Arkansas  river  for  weeks  without  turning  white.  Witness  had  oc- 
ular knowledge  of  that  fact.  It  requires  external  force  to  remove 
the  cuticle  to  such  a  depth  as  to  destroy  the  color- matter  of  a  negro. 
Witnes?  was  paid  $20  for  his  services,  and  understood  that  he  was 
not  to  talk  about  the  matter  until  he  testified  in  court  Witness 
had  not  mentioned  his  search  in  the  grave  for  bullets  until  be  told 
Doctor  Bond  about  it  on  the  day  before  this  trial. 

Cross-examined,  the  witness  said  that  the  body  was  exhumed  be- 
fore the  Henderson  county  jail  delivery.  Decomposition  might,  in 
the  opinion  of  the  witness,  discolor  hkir.  He  did  not  think  that  the 
kinky  hair  of  a  negro  would,  under  any  influence,  become  straight 
like  the  hair  exhibited.  Negro  wool  grew  in  knots  or  wads,  and 
would  not  straighten  out  by  being  buried.  Witness  was  somewhat 
familiar  with  the  use  of  shot-guns.  He  thought  that  a  shot-gun, 
to  place  seven  buck  shot  within  the  space  covered  by  a  human  breast, 
would  have  to  be  fired  at  a  distance  not  exceeding  fifteen  paces, 
and,  if  fired  from  that  distance,  the  shot  would  certainly  be  forced 
through  the  body.  Some  guns  do  not,  however,  scatter  as  much  as 
others,  and  some  do  not  shoot  with  as  great  force  as  others.  The 
defense  closed. 

Doctor  P.  E.  A.  Williams  was  recalled  by  the  State.  He  testified 
that  one  of  the  effects  of  strychnine  taken  internally  was  to  create 
thirst.  There  was  a  division  between  the  thorax  and  the  abdomen 
which  decomposes  just  as  any  other  portion  of  the  inside.    Nitrate 
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of  silver  on  hair  will  tarn  it  black  and  then  sandy.  Hair  will  de- 
compose. After  ten  or  twelve  days  the  lungs  and  the  muscular 
division  between  the  thoracic  and  abdominal  cavities  would,  in  the 
witness's,  opinion,  be  sufficiently  decomposed  to  admit  of  their  being 
pulled  out  through  holes  in  the  stomach. 

Doctor  C.  R.  Johnson  testified,  for  the  State,  that  the  cuticle  was 
easily  removed  from  a  body  after  decomposition  has  set  in,  if  the 
body  has  been  in  the  water  for  some  time.  Witness  thought  it 
would  come  off  in  water  of  itself,  but  at  all  events  it  would  require 
but  very  slight  force  to  remove  it.  The  coloring  matter  of  a  negro 
is  underneath  the  cuticle,  and  is  held  in  place  by  muscles,  tissues, 
etc.  The  effect  of  nitrate  of  silver  upon  hair  is  to  turn  it  black. 
The  hair  would  ultimately  regain  its  original  color,  but  would  lose 
its  gloss. 

The  motion  for  new  trial  criticised  the  sufficiency  of  the  evidence 
to  support  .the  verdict. 

W.  L.  Faulk  filed  an  able  brief  and  argument  for  the  appellant. 

Ji  H.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  murder  of  the  first  de- 
gree, with  life  sentence  in  the  penitentiary. 

The  indictment  charges  that  defendant  James  Lightfoot  did  kill 
and  murder  George  Pitman  by  shooting  him  with  a  gun.  Two 
questions  of  fact  are  presented  for  our  consideration:  First,  was 
George  Pitman  killed,  or,  in  other  words,  was  the  body  found  in  the 
lake  on  Coon  creek  the  body  of  George  Pitman  1  Second,  was  Pit- 
man shot  and  killed  with  a  gun,  pistol  or  any  other  fire-arm f 

Without  entering  upon  an  elaborate  discussion  of  the  evidence  in 
this  voluminous  record,  we  simply  say  that  there  is  great  conflict  in 
the  evidence  bearing  upon  the  first  question.  A  body  was  found  in 
a  lake  on  Coon  creek,  which  had  evidently  been  there  for  several 
days.  The  head  and  one  foot  were  off,  and  the  body  far  advanced 
toward  decomposition.  A  part  of  the  shirt  and  the  pants  still  covered 
the  body.  One  bone  of  one  of  the  arms  was  broken,  but  how  we 
are  not  informed.  There  were  several  holes  in  the  breast,  with  the 
appearance  as  if  made  by  buck  shot.  The  body  was  white  with  no 
black  spots  on  it,  either  on  the  exposed  parts  or  on  the  parts  covered 
by  the  clothing.  The  fish  or  turtles  had  torn  the  flesh  from  the 
calves  of  the  legs. 

George  Pitman  was  a  negro  of  dark  copper  color, — some  of  the 
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witnesses  say  a  Hack  negro.  All  of  the  witnesses  agree  that  the 
body  was  white.  Dr.  Williams  says,  however,  that  be  believed  it  to  be 
that  of  a  negro  because  of  the  kinky  hair  obtained  from  the  scrotum. 
The  wife  of  George  Pitman,  as  well  as  Dr.  Williams,  identified 
the  body  by  certain  scars,  and  the  wife  by  certain  patches  on  the 
pants.  The  size  and  shape  corresponded  with  that  of  George  Pit- 
man.    These  are  some  of  the  facts  showing  identity. 

On  the  other  hand,  all  agreed  that  the  body  was  white,  like  that 
of  a  white  man.  Dr.  Cook  exhumed  the  body  and  found  straight 
hair.  There  were  no  black  spots  on  the  body,  it  being  white  all 
over. 

While  it  may  be  trne  that,  after  sufficient  decomposition,  the 
epidermis  may  peel  off,  leaving  the  body  of  a  negro  white,  still  this 
would  not  likely  occur  beneath  the  clothing.  Now  the  coloring 
matter  is  not  dissolved  by  the  action  of  the  water  and  carried  off 
in  particles.  It  is  contained  in  the  epidermis,  and  this  must  be  re- 
moved to  free  the  skin  of  its  original  color.  Take,  for  instance,  a 
blister  produced  by  a  scald  or  burn,  remove  the  outer  skin  or 
epidermis,  and  the  part  left  bare  will  be  white,  but  the  skin  re- 
moved will  be  black  if  originally  so.  As  above  remarked,  the  color- 
ing matter  is  not  dissolved  by  the  water,  nor  will  the  epidermis 
separate  or  fall  free  from  that  which  is  underneath  because  of  decom- 
position. There  must  be  some  force  applied  to  remove  it.  This 
may  be  done  by  the  action  of  the  current  or  any  other  force;  but 
we  cannot  perceive  how  it  was  possible  that  the  whole  body,  that 
beneath  the  clothing  as  well  as  that  which  was  exposed,  could  have 
been  stripped  of  the  outer  skin.  There  certainly  would  have  been 
some  portion  of  the  body  still  covered  with  the  epidermis,  or  there 
would  evidently  have  been  parcels  or  patches  of  the  skin  adhering 
to  the  inside  of  the  pants. 

The  witnesses  say  that  the  body  was  white, —  white  all  over.  If 
a  negro,  this  is  passing  strange  indeed.  For  we  venture  the  asser- 
tion that  if  it  were  possible  to  recognize  certain  scars  produced  by 
barns  and  blisters,  most  clearly  decomposition  had  not  advanced  to 
such  an  extent  as  to  completely  destroy  the  epidermis.  It  seems 
that  the  hair  around  the  scrotum  was  still  adhering;  this  would 
leave  the  body  with  the  epidermis.  Hence  we  must  conclude  that 
portions  of  this  outer  skin  must  have  remained,  either  attached  to 
the  body  or  clothing,  and  if  that  of  a  colored  man  indeed,  this  fact 
could  have  been  easily  discovered, —  discovered  not  from  uncertain 
facts  and  circumstances,  such  as  scars,  patches  on  the  pants,  and  the 
opinions  of  witnesses. 
Vol.  XX— 7 
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Dr.  Cook,  as  before  stated,  exhumed  the  body,  and  it  seems  that 
be  found  straight  hair.  Dr.  Williams  says  he  obtained  kinky 
hair  from  around  the  privates, —  he  calls  it  wool  It  is  not  at  all 
inconsistent  with  its  being  a  white  man  for  the  hair  from  this  part 
of  the  body  to  be  kinky  or  curly.  But  on  the  other  hand,  it  is 
absolutely  impossible  for  a  dark  copper-colored  negro  to  have  straight 
hair  on  any  portion  of  his  body. 

These  are  some  of  the  conflicts  in  the  testimony  bearing  upon 
the  identity  of  the  deceased,  and  we  very  seriously  doubt,  from  the 
whole  evidence,  whether  the  body  found  was  that  of  Pitman.  And, 
notwithstanding  the  evidence  of  Dr.  Williams  and  Mrs.  Pitman, 
when  viewed  as  a  whole,  my  brother  Wilson  and  I  do  not  think 
the  evidence  sufficient  to  establish  the  identity  of  the  body  found 
in  the  lake  as  that  of  Pitman,  the  party  charged  to  have  been  mur- 
dered.    Our  presiding  judge,  however,  thinks  it  sufficient. 

The  second  question  is,  do  the  facts  show  that  the  body  found 
came  to  its  death  from  a  gun  or  pistol  shot  wound.  If  not,  this 
conviction  cannot  stand,  for  this  being  alleged  it  must  be  proved. 

What  is  the  evidence  upon  this  point}  Dr.  Williams  says  "that 
there  were  six  or  seven  holes  in  the  breast;  that  he  thinks  that  they 
were  made  by  buck  shot;  went  straight  in ;  that  he  probed  the  holes 
with  a  stick  six  or  seven  inches, —  penetrated  into  the  lungs;  that 
the  stick  met  with  no  resistance;  that  there  was  a  large  hole  about 
the  pit  of  the  stomach,  where  the  buzzards  had  apparently  picked 
or  dragged  out  entrails.  There  were  no  holes  on  the  back  of  the 
body,  and  if  it  was  shot  none  of  the  holes  came  through;  can't 
say  whether  any  of  the  ribs  or  the  breast  bone  were  broken  or  not 
The  balls  could  have  passed  through  without  breaking  any  bones." 

M.  C.  Cummings  says:  "I  examined  the  body  tolerably  well. 
There  were  some  holes  in  the  breast;  could  not  tell  how  they  were 
made;  the  body  had  been  dead  a  long  time,  and  was  soft  enough 
for  buzzards  to  have  driven  their  beaks  through;  don't  think  any 
bones  were  broken.  I  sounded  the  breast  to  see  if  any  bones  were 
broken,  and  if  any  were  broken  I  could  not  discover  it.  No  holes 
were  through  on  the  back.  If  the  holes  were  made  with  shot-gun, 
party  shooting  could  not  have  been  over  ten  or  fifteen  steps  away, 
and  if  the  holes  had  been  made  with  a  gun  the  shot  certainly  would 
have  gone  through,  and  would  have  broken  the  ribs  and  breast  bone. 
This  depends  on  the  gun  and  the  manner  of  its  use,"  etc. 

M.  Nicodemus  says:  "  There  were  two  or  three  holes  in  the  breast ; 
don't  know  how  they  were  made;  don't  know  whether  the  buzzards 
could  have  made  them  or  not;  holes  in  the  breast  looked  like  bullet 
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boles,  rather  larger  than  ballet  boles."  D.  D.  Hanks  says:  "There 
were  what  appeared  to  be  holes  in  the  breast.  Can't  say  how  the 
body  came  to  its  death."  W.  M.  Pickel  says:  "There  were  some 
holes  in  the  breast.  Can't  tell  bow  the  body  came  to  its  death* 
Can't  say  whether  the  holes  in  the  breast  were  bullet  holes  or  not. 
I  could  not  tell  from  looking." 

Defendant's  witnesses  testify  as  follows  on  that  point:  John  Hal- 
lam  (white):  "I  didn't  examine  holes  closely;  looked  at  them; 
couldn't  tell  how  made."  John  Landers:  "  Saw  holes  in  the  breast, 
but  did  not  examine  them." 

Here  we  have  six  or  seven  boles  in  the  breast  of  the  body;  some 
of  the  witnesses  thought  they  looked  like  they  were  made  by  buck 
shot,  but  the  greater  number  could  not  say  by  what  means  they 
were  made.  In  fact,  the  sum  and  substance'  of  this  evidence  is 
merely  matter  of  opinion  on  either  side. 

We  have  some  evidence,  not  consisting  of  opinions  merely,  but  of 
stubborn  facts.  All  agree  that,  if  shot,  the  balls  remained  in  the 
body,  for  none  went  through.  About  the  1st  of  February,  1885, 
Dr.  Cook,  with  Joe  Richardson  and  Isadore  Richardson,  went  to  the 
grave  and  exhumed  the  body.  We  will  let  him  tell  the  result  of 
the  examination.    He  says: 

"  Joe  Richardson  dug  down  until  he  struck  the  bones,  and  we 
took  out  carefully  and  examined  with  my  fingers  each  and  every 
spadeful  of  dirt  carefully,  and  there  were  no  bullets  in  there;  there 
were  no  bullets  there  or  we  could  have  found  them.  The  breast 
bones  and  all  of  the  front  ribs  were  perfectly  sound;  not  a  bole 
through  them.  On  the  back  side  one  rib  was  broken,  but  could  not 
have  been  done  with  a  bullet;  there  was  no  sign  of  a  bullet.  Jf  it 
bad  been  broken  by  a  bullet  I  could  have  seen  the  sign  of  it.  The 
arm  bone,  I  think,  of  the  right  arm  about  one  or  one  and  a  half 
inches  above  the  wrist  joint  was  broken,  that  is,  the  inside  bone. 
It  was  broken  off  diagonally." 

Now  here  we  have  facts,  not  opinions  or  speculations,  but  stub- 
born facts,  and  if  true,  evidently  the  deceased  was  not  killed  by 
being  shot.  After  a  most  careful  examination  no  balls  could  be 
found,  which  were  unquestionably  in  the  grave  if  the  deceased 
was  shot  at  all,  for  all  agree  that  they  did  not  pass  out. 

Again,  notwithstanding  Dr.  Williams  states  that  it  is  possible  to 
shoot  six  or  seven  balls  into  and  through  the  breast  without  break- 
ing or  cutting  a  bone  or  rib,  we  are  equally  confident  that  it  is  a 
physical  impossibility;  or,  if  possible,  certainly  not  at  all  probable. 
We  therefore  believe  that  these  facts,  though  of  a  negative  char- 
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acter,  most  clearly  demonstrate,  conceding  that  deceased  came  to 
bis  death  by  violence,  that  the  means  used  to  effect  his  death  was 
not  by  shooting;  and  as  the  State  has  alleged  this  means,  she  is 
bound  by  it,  and  must  prove  the  means  as  alleged. 

We  are  therefore  of  the  opinion  that  the  verdict  and  judgment 
are  not  supported  by  the  proof,  and  hence  the  judgment  must  be 
reversed  and  the  case  remanded  for  a  new  trial. 

Reversed  and  remanded. 

[Opinion  delivered  December  16, 1885.] 


[No.  2144.] 
James  Riley  v.  The  State. 

Qbcumstaittial  Evidengb  —  Charos  of  thb  Court.— Failure  of  the  trial 
court  to  instruct  the  jury  as  to  the  law  applicable  to  circumstantial  evidence, 
when  the  case  for  the  State  rests  solely  upon  that  cliaracter  of  evidence,  is 
fundamental  error.    See  the  facts  of  this  case  in  illustration. 

Appeal  from  the  District  Court  of  Tarrant  Tried  below  before 
the  Hon.  B.  E.  Beckham. 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  Harry  Ball,  by  cutting  the  said  Ball  with  a  knife,  in  Tarrant 
county,  Texas,  on  the  7th  day  of  August,  1884.  The  conviction 
was  for  manslaughter,  and  the  penalty  imposed  was  a  term  of  two 
years  in  the  penitentiary. 

B.  W.  Woods,  the  first  witness  for  the  State,  testified  that  he 
knew  the  defendant,  whom  he  pointed  out  in  court.  He  also  knew 
Harry  Ball,  now  dead.  The  witness  was  in  the  employ  of  his 
brother,  Bill  Woods,  the  proprietor  of  the  Mechanics'  Exchange 
saloon,  in  Fort  Worth,  Texas,  at  the  corner  of  Tenth  and  Houston 
streets.  Witness  saw  a  difficulty  between  the  deceased  and  the  de- 
fendant at  that  saloon  on  the  evening  of  August  7,  1884.  The  wit- 
ness, who  had  the  night  watch  on  that  day,  went  on  duty  at  about 
7  o'clock  P.  M.  Deceased  and  several  other  parties  were  in  the 
saloon  when  the  witness  went  on  watch.  Some  little  time  later  the 
defendant,  with  several  other  parties,  came  into  the  saloon.  Defend- 
ant stepped  up  to  and  slapped  deceased  on  the  shoulder,  and  invited 
him  to  take  a  drink.  Deceased  replied:  "Well,  I  don't  know  you." 
Defendant  replied:  "Well,  I  know  you  mighty  well,'*  and  again 
invited  the  deceased  to  take  a  drink.     Deceased  then  consented  and 
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drank  a  glass  of  beer  with  the  defendant.  Defendant  and  deceased 
had  several  words  after  they  drank,  but  witness  was  too  busy  with 
his  customers  to  pay  any  attention  to  what  passed  between  them. 
Some  time  later  the  defendant  left  the  saloon,  but  presently  returned 
and  again  walked  up  to  the  deceased,  who  was  standing  at  the  bar< 
slapped  him  familiarly  on  the  shoulder  as  he  had  done  before,  and 
again  asked  deceased  to  take  a  drink.  Deceased  replied:  "All 
right.  Now  you  seem  to  know  me  very  well,  please  tell  me  who 
you  are,  for  I  don't  know  you."  Defendant  replied :  "  My  name  is 
fighting  Jim  Riley,  and  I  can  whip  any  man  in  Fort  Worth  who 
don't  weigh  more  than  one  hundred  and  sixty  pounds."  Deceased 
answered :  "That  is  a  mighty  big  word.  There  are  a  heap  of  men 
in  Fort  Worth,  but  I  know  you  don't  mean  that  for  me,  for  I  weigh 
one  hundred  and  eighty  pounds,  and  can  whip  any  man  in  Fort 
Worth  who  don't  weigh  any  more  than  that."  From  this  the  parties 
passed  to  the  use  of  hot  words,  until  the  witness,  seeing  that  a  diffi- 
culty was  likely  to  result,  passed  from  behind  the  counter,  got  be- 
tween them,  and,  speaking  first  to  one  and  then  to  the  othfcr,  told 
them  that  unless  they  stopped  their  dispute  about  fighting,  he  would, 
have  to  put  them  out  of  the  saloon.  Witness  succeeded  in  getting 
the  deceased  quieted,  but  the  defendant  would  not  be  pacified,  but 
insisted  that  he  wanted  to  fight,  and  attempted  to  pass  the  witness 
in  order  to  get  at  deceased.  Witness  then  took  him  by  the  arm  and 
pressed  him  gently  out  of  the  door  to  the  sidewalk,  where  he 
released  him.  On  being  released  the  defendant  attempted  to  re- 
enter the  saloon.  Witness  confronted  him  and  told  him  not  to 
come  back  into  the  bouse;  that  he  was  not  going  to  permit  him  to 
provoke  a  difficulty  there;  that  he  had  so  far  used  gentle  means 
to  prevent  a  disturbance,  but  would  resort  to  violent  means  if  he 
persisted  in  his  attempt  to  re-enter  the  house.  Witness  at  that  time 
was  standing  in  the  door,  and  the  defendant  about  three  feet  from 
the  door  on  the  sidewalk.  Defendant  then  began  to  curse  deceased,1 
who  was  then  in  the  saloon  behind  the  screens.  It  was  then  dark 
outside  of  the  saloon.  Witness,  while  standing  in  the  door,  and 
while  defendant  was  cursing  the  deceased,  saw  the  defendant  change 
something,  he  did  not  know  what,  from  his  left  to  his  right  hand 
pants-pocket.  The  witness  could  not  remember  all  that  the  defend- 
ant said  while  out  on  the  pavement.  He  remembered,  however, 
that  he  challenged  deceased  to  come  out  of  the  saloon,  denounced 
him  as  a  coward  with  not  enough  backbone  to  leave  the  saloon  and 
fight. 

When  the  witness  started  back  into  the  saloon,  which  he  did  while 
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defendant  was  still  cursing  the  deceased,  he  met  the  deceased  be- 
tween the  screen  and  the  door,  and  took  hold  of  hiro  to  prevent  him 
from  going  out.  Witness  bad  not  heard  deceased  say  anything  up 
to  this  time  since  be  put  the  defendant  oat  of  the  saloon.  Deceased 
swung  around  and  released  himself  from  witness,  and  witness  did 
not  interfere  further.  Deceased  stopped  at  the  door  and  asked  de- 
fendant, who  was  tben  standing  on  the  sidewalk,  about  three  feet 
distant:  " Did  you  call  me  a  G — d  d — d  coward?"  Defendant  re- 
plied: "Yes;  and  you  are  a  G — d  d — d  cowardly  son-of-a-b — h." 
The  two  men  tben  closed  with  each  other  and  passed  several  blows; 
the  witness  was  unable  to  say  which  struck  first.  Presently  they 
clinched,  and  the  deceased  pushed  the  defendant  towards  the 
outer  edge  of  the  sidewalk,  where  some  beer  kegs  were  piled  up. 
Thfen  they  swung  around  towards  the  house,  near  which  they  fell, 
defendant  below  and  deceased  on  top.  Witness  then  pulled  the  de- 
ceased off  the  defendant,  and  as  he  did  so  the  deceased  kicked  at 
the  defendant,  but  witness  was  unable  to  say  whether  or  not  be 
struck  4iim  with  his  foot.  Witness  pushed  deceased  back  towards 
the  saloon,  and  defendant  got  up,  mounted  his  horse  and  rode  off. 
Deceased  went  back  into  the  saloon,  whither  the  witness  presently 
followed  him,  and  told  him  that  the  defendant  had  gone  off,  and 
that  he,  deceased,  had  better  get  his  team,  which  was  standing  on 
the  street  near  the  side  door  at  the  end  of  the  saloon,  and  go  home. 
Deceased  stepped  to  the  sidewalk,  and  witness  thought  he  was  gone. 
In  a  Yery  few  moments  deceased  stepped  into  the  door  and  called 
to  witness:  "Come  here,  Ben,  with  a  light;  that  snoozer  has  cut 
me."  Witness  replied:  "  I  reckon  not,  Harry."  Deceased  replied: 
^  Yes,  he  has;  come  quick."  Witness  having  none  other  than  gas 
lights  about  the  saloon,  took  a  match  and  went  to  the  deceased,  ex- 
amined him,  and  found  that  he  had  in  fact  been  cut  in  the  abdo- 
men, and  that  his  bowels  were  protruding,  and  that  deceased  was 
trying  to  hold  them  in  with  his  hands.  Deceased  then  appealed  to 
witness  to  have  the  defendant  arrested.  Witness  had  deceased  taken 
into  the  back  room  of  the  saloon,  and  placed  on  the  floor  on  a 
blanket,  and  went  for  Doctor  Adams.  Ball  was  presently  taken 
home,  and  witness  saw  him  no  more. 

Cross-examined,  the  witness  testified  that  he  did  not  see  a  knife  in 
the  defendant's  hand,  and  it  was  too  dark  for  him  to  distinguish  the 
thing  he  exchanged  from  one  pocket  to  the  other.  Deceased  was  a 
larger  man  than  the  defendant,  would  weigh  perhaps  one  hundred 
and  eighty  pounds,  was  about  fifty-five  years  old,  and  in  strength 
was  about  an  average  man.     His  hair  was  turning  gray.     The 
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defendant  was  apparently  about  forty  years  old,  and  weighed  about 
one  hundred  and  sixty  pounds.  Witness  did  not  know  which  of  the 
parties  struck  the  first  blow.  They  struck  several  blows  eaoh. 
Witness  did  not  think  that  deceased  got  defendant  pressed  against 
the  stack  of  beer  kegs.  He  could  not  say  that,  but  for  the  kegs, 
defendant  would  have  been  forced  into  the  gutter.  Witness  saw 
the  defendant  and  deceased  drink  together  once,  but  could  not  now 
remember  whether  or  not  they  drank  the  second  time  defendant 
called  for  liquor.  Witness  thought  the  defendant  somewhat  .under 
the  influence  of  liquor,  but  saw  him  take  only  one  drink.  Witness 
did  not  put  the  defendant  out  of  the  saloon  because  he  was  friendly 
to  deceased,  and  not  to  him,  but  because  he  persisted  in  an  effort  to 
provoke  a  fight  in  the  saloon,  and  because  he  was  the  nearest  of  the 
two  to  the  door.  Witness  wanted  both  of  the  men  out  of  his  house, 
and  made  but  little  effort  to  prevent  the  deceased  from  going  out 
jost  before  the  struggle  on  the  pavement.  Defendant  had  short 
whiskers,  and  was  not  fresh  shaved. 

Doctor  W.  A.  Adams  testified,  for  the  State,  that  he  was  called 
to  see  the  deceased  professionally  on  the  night  that  he  was  cut.  He 
found  deceased  lying  in  the  back  room  of  the  Mechanics'  Exchange 
saloon  in  Fort  Worth.  The  witness  Ben  Woods  was  present. 
Deceased  was  suffering  from  an  incised  wound  in  the  stomach,  from 
which  the  intestines  were  protruding.  One  of  the  bowels  was 
slashed  or  cut.  The  wound  had  the  appearance  of  having  been 
made  with  a  knife.  Witness  replaced  the  intestines  as  well  as  he 
could,  and  had  the  deceased  taken  home,  and  treated  him  until  he 
died  from  the  wound,  a  week  or  ten  days  later. 

Allen  Johnson,  colored,  testified,  for  the  State,  that  he  saw  the 
difficulty  between  the  deceased  and  the  defendant  on  the  pavement 
in  front  of  the  Mechanics'  Exchange  saloon.  He  saw  the  deceased 
step  out  of  the  saloon  and  knock  the  defendant  down  twice.  Wit- 
ness heard  both  the  defendant  and  the  deceased  cursing  and  swear- 
ing at  each  other,  but  could  not  remember  what  either  said  to  the 
other.  When  they  were  separated,  the  defendant  mounted  his 
horse  and  left.  In  reply  to  a  question  by  the  county  attorney,  the 
witness  testified  that,  in  a  conversation  with  the  county  attorney, 
he,  witness,  said  that  he  saw  the  defendant  standing  outside  of  the 
saloon,  and  heard  him  cursing  deceased,  who  was  then  standing 
mute  inside  of  the  saloon;  that  deceased,  being  challenged  by  de- 
fendant with  oaths  and  abuse,  to  come  out  and  fight,  did  come  out, 
and  that  they  proceeded  to  fight  until  they  were  separated,  when 
defendant  got  on  his  horse  and  rode  away.     Witness  told  the  county 
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attorney  that  he  did  not  bear  deceased  utter  an  oath.  He  did  not 
tell  the  county  attorney  that  deceased  knocked  defendant  down 
twice.  Witness  declined  to  talk  to  the  defendant's  attorney  about 
this  case,  and  had  not  discussed  it  with  any  one. 

Deputy  Sheriff  J.  C.  Thompson  testified,  for  the  State,  that  he 
arrested  the  defendant  about  9  o'clock  on  the  morning  after  the 
cutting  of  deceased.  He  found  defendant  about  twelve  or  fifteen 
miles  distant  from  Fort  Worth,  on  the  Cleburne  road,  working  at 
a  threshing  machine.  *  Defendant  was  clean  shaved  when  witness 
arrested  him.  Defendant  did  not  resist  arrest,  but  did  not  see  wit- 
ness until  the  witness  reached  him.  Witness  saw  some  slight 
bruises  about  the  defendant's  face,  but  saw  no  cuts.  The  State 
closed. 

A.  M.  Cole  was  the  first  witness  for  the  defense.  He  testified 
that  when  the  fight  between  defendant  and  deceased  occurred  be 
was  rooming  on  Houston  street,  in  Forth  Worth,  near  the  Mechan- 
ics' Exchange  saloon.  He  was  sitting  on  the  street  in  front  of  his 
boarding-house  and  saw  that  part  of  the  fight  which  occurred  on 
the  pavement  outside  of  the  saloon.  Witness  heard  the  deceased 
and  defendant  cursing  each  other  in  the  saloon,  and  saw  the  de- 
ceased step  up  to  and  tap  the  defendant  on  the  shoulder,  and  heard 
him  say  to  defendant:  "I  can  lick  any  man  who  don't  weigh  over 
one  hundred  and  eighty  pounds."  Defendant  replied:  "I  can  lick 
any  man  who  don't  weigh  over  one  hundred  and  fifty  pounds." 
They  cursed  and  abused  each  other  until  Ben  Woods  pushed  the 
defendant  out  of  the  saloon  door  to  the  pavement.  Defendant 
stood  there  a  moment  or  two  cursing,  when  deceased  came  out, 
knocked  defendant  down  three  times,  and  then  picked  him  up  and 
threw  him  bodily  against  the  wall.  He  then  proceeded  to  beat  the 
defendant,  when  Ben  Woods  pulled  him  off  and  took  him  back  into 
the  saloon.  Defendant  then  got  on  his  horse  and  rode  off.  De- 
ceased was  a  much  larger,  and,  in  the  opinion  of  the  witness,  a  much 
stouter  man  than  the  defendant.  The  difference  in  weight  of  the 
two  men  must  have  been  twenty-five  pounds  in  favor  of  deceased. 
Witness  did  not  see  the  defendant  strike  the  deceased  a  single  blow. 

Cross-examined,  the  witness  said  that  he  was  in  the  court- room  in 
conference  with  the  defendant  and  his  attorneys  during  the  time 
the  jury  was  being  impaneled,  and  until  he  was  sworn  and  placed 
under  the  rule.  Witness  said,  on  direct  examination,  that  deceased, 
while  in  the  saloon,  walked  up  to  defendant,  slapped  him  on  the 
shoulder,  and  said  that  he  could  lick  any  man  who  did  not  weigh 
more  than  one  hundred  and  eighty  pounds.     As  a  matter  of  fact, 
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"witness  could  not  see  into  the  saloon  from  where  he  stood,  when 
this  happened,  but  he  knew  defendant's  voice,  and  knew  that  the 
words  stated  were  not  spoken  in  defendant's  voice.  Witness  had 
never  seen  defendant  before  that  evening.  He  saw  him  in  town 
that  evening  riding  a  horse,  and  heard  him  talk.  Witness  did  not 
know  the  deceased.  Witness  did  not  see  either  of  the  men  until 
Ben  Woods  put  the  defendant  out  of  the  saloon.  Defendant  then 
stood  on  the  sidewalk  cursing,  and  deceased  cursed  from  the  inside 
of  the  saloon. 

Bill  Woods,  the  brother  of  the  State's  witness  Ben  Woods,  testi- 
fied that  he  knew  the  deceased  in  his  life-time.  He  was  a  much 
larger  and  stouter  man  than  the  defendant.  Witness  knew  de- 
ceased's reputation  for  peace  and  violence.  When  sober  he  was 
regarded  as  a  peaceable,  quiet  citizen,  but  when  drunk  he  was  very 
overbearing. 

George  Davenport,  for  the  defense,  testified  exactly  as  did  Bill 
Woods,  and,  in  addition,  that  the  reputation  of  the  defendant  as  a 
peaceable,  law-abiding  man  was  good. 

Hughes,  Farmer,  Tom  and  Robert  Stout,  and  Daling,  testified,  for 
the  defense,  that  defendant's  reputation  as  a  peaceable,  quiet  citizen 
was  good.  Farmer  said  that  deceased  was  regarded  as  a  peaceable 
man  when  sober,  but  quarrelsome  when  drunk. 

The  motion  for  new  trial  raised  the  question  involved  in  the 
opinion. 

Byron  G.  Johnson,  for  the  appellant. 

J.  S.  Burts,  Assistant  Attorney-General,  for  the  State, 

White,  Presiding  Judge.  After  a  wordy  altercation  in  the  sa- 
loon, appellant  and  deceased,  Ball,  got  together  outside  on  the  side- 
walk, and  fought.  When  separated  appellant  got  upon  his  horse 
and  rode  off.  Ball  went  back  into  the  saloon  and,  after  a  short 
while,  was  prevailed  upon  by  the  saloon  keeper  to  go  and  get  his 
wagon  and  go  home.  He  went  out  of  a  back  door  to  get  his 
wagon.  It  was  a  dark  night.  It  does  not  appear  that  any  one 
saw  him,  or  what  took  place  when  he  was  out  at  this  time.  He 
returned  in  a  short,  time  through  a  back  door  into  the  back  room 
of  the  saloon,  and  called  to  the  saloon  keeper  for  a  light,  saying: 
"Bring  a  light  here;  that  snoozer  has  cut  me."  On  going  to  him 
with  a  light,  the  bar  keeper  found  that  his  abdomen  was  cut  open 
and  his  entrails  were  protruding. 
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If  appellant  bad  cat  him  with  a  knife  during  the  fight  on  the  side- 
walk, then  neither  deceased  nor  any  one  else  appears  to  have  known 
it.  No  one  saw  appellant  with  a  knife  at  that  time  and  in  that  ren- 
counter. If  appellant  met  deceased  and  cut  him  when  deceased 
went  for  the  wagon,  then  no  one  was  present  and  saw  the  cutting. 
Deceased  himself  did  not  say  that  defendant  cut  him.  That  de- 
fendant cut  him  is  solely  an  inference  derivable  and  deducible  from 
the  facts  and  circumstances  transpiring  before  he  was  found  to  be 
cut.  It  was  a  case  clearly  of  circumstantial  evidence,  and  the  court 
should  have  charged  the  law  applicable  to  such  a  case.  A  failure  to 
do  so  is  fundamental  error.  (Vaughn  v.  T/ie  State,  17  Texas  Ct. 
App.,  562,  and  authorities  collated ;  Schindler  v.  The  State,  17  Texas 
Ct.  App.,  408;  Black  v.  The  State,  18  Texas  Ct.  App.,  124;  Wright 
v.  The  State,  18  Texas  Ct  App.,  358.) 

Reversed  and  remanded. 

[Opinion  delivered  December  16, 1885.] 


[No.  2145.] 
James  Briggs  v.  The  State. 

t.  Theft  —  Possession  —  Variance.—  Indictment  in  this  case  alleged  the 
ownership  of  the  stolen  property  to  be  in  M.  W.,  and  that  it  was  taken  from 
her  possession.  The  proof  showed  that  M.  W.  was  a  widow ;  that  the  stolen 
animal  was  the  property  of  herself  and  her  children  by  her  deceased  hus- 
band ;  that  M.  W.,  if  not  a  lunatic,  had  not  been  able  to  attend,  and  had  not 
attended,  to  her  business  affairs  for  years;  that  she  lived  with  8.,  her  father, 
who  attended  to  her  business  and  was  the  guardian  of  her  children,  and  had 
the  sole  care  and  control  of  the  property  when  stolen.  Held,  that,  under  the 
facts,  the  indictment  should  have  alleged  that  the  property  was  taken  from 
the  possession  of  S. ;  or  else  it  should  have  alleged  the  ownership  in  M.  W. 
and  her  children,  and  charged  that  it  was  taken  from  the  possession  of  S., 
who  was  holding  the  same  for  them.  The  variance  between  the  allegation 
and  proof  of  possession  is  fatal. 

&  Same. —  Venue  of  the  offense  is  an  issue  which,  to  support  a  conviction,  must 
be  affirmatively  proved. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before 
the  Hon.  G.  K  Aldredge. 

The  opinion  discloses  the  case.     The  punishment  assessed  against 
the  appellant  was  a  term  of  six  years  in  the  penitentiary. 
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No  brief  for  the  appellant 

J.  H.  Burte,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  It  was  alleged  in  the  indictment  that 
the  horse  stolen  was  the  property  of,  and  taken  from  the  possession 
of,  M.  Webb.  The  evidence  showed  that  M.  Webb  was  a  widow; 
that  the  horse  was  the  property  of  herself  and  her  children  by  a 
former  husband ;  that  Mrs.  Webb,  if  not  a  lunatic,  was  in  such  con- 
dition of  mind  and  body  as  that,  for  several  years,  she  had  not  been 
able  to  attend,  and  bad  not  attended,  to  any  of  her  business  affairs. 
She  lived  with  W.  A.  Sanderson,  her  father,  who  attended  to  her 
business,  was  the  guardian  of  her  children,  and  had  the  care,  custody 
and  control  of  the  horse  in  question,  and  Mrs.  Webb  did  not  have 
the  control  of  the  horse  or  any  of  her  property. 

Under  these  facts,  the  indictment  should  have  alleged  the  prop- 
erty to  have  been  in  and  taken  from  the  possession  of  W.  A.  San- 
derson (Bailey  v.  The  State,  18  Texas  Ct.  App.,  426;  Frazier  v.  The 
State,  18  Texas  Ct.  App.,  434,  and  Bailey  v.  The  State,  decided  at 
the  present  term,  ante,  p.  68),  or  the  allegation  of  ownership  should 
have  charged  the  horse  to  be  the  property  of  Mrs.  M.  Webb  and 
her  children,  and  that  it  was  taken  from  the  possession  of  Sander- 
son, who  was  holding  the  same  for  them. 

There  is  fatal  variance  between  the  allegation  and  proof  as  to 
possession,  The  venue  of  the  offense  is  not  affirmatively  and  directly 
proven. 

Reverted  and  remanded. 

[Opinion  delivered  December  16,  1885.] 
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John  Varnes  v.  The  State. 

Former  Jeopardy— Discharge  of  Jury— Charge  of  the  Court.— See  the 
opinion  in  extenso  for  circumstances  under  which  it  is  held  that  the  court, 
upon  a  former  trial  of  the  case,  did  not  abuse  the  discretion  conferred  upon 
it  to  discharge  the  jury  "  when  they  had  been  kept  together  such  a  length 
of  time  as  to  render  it  altogether  improbable  they  could  agree."  (Code  of 
Criminal  Procedure,  article  701.)  It  is  only  when  the  discretion  conferred 
by  the  said  article  has  been  abused  to  the  'prejudice  of  the  rights  of  the  ac- 
cused, that  this  court  will  interfere.  The  trial  court,  therefore,  did  not  err 
in  instructing  the  jury  on  this  trial  to  find  the  defendant's  pleas  of  jeopardy 
and  former  acquittal  untrue. 
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Argument  for  the  appellant 

Appeal  from  the  District  Court  of  Jackson.  Tried  below  before 
the  Hon.  W.  H.  Burkhart. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  William  Roehl,  in  Jackson  county,  Texas,  on  the  5th  day  of 
April,  1883.  A  term  of  seven  years  in  the  penitentiary  was  the 
penalty  assessed  against  the  appellant. 

The  only  question  contested  on  this  appeal  is  the  question  dis- 
posed of  in  the  opinion.  The  appeal  was  prosecuted  upon  an  agreed 
statement  of  facts,  which  embodied  the  special  pleas  setting  up  the 
discharge  of  the  jury  on  the  former  trial  in  the  manner  stated  in 
the  opinion  of  the  court.  The  motion  for  new  trial  was  based  upon 
the  instruction  of  the  court,  directing  the  jury  to  find  the  defend- 
ant's pleas  of  jeopardy  and  former  acquittal  untrue.  The  transcript 
brings  up  no  record  of  the  evidence  adduced  under  the  plea  of  not 
guilty. 

Owen  &  Staples,  for  the  appellant.  Jeopardy  having  attached  after 
the  cause  had  been  submitted  to  a  jury  which  had  been  impaneled, 
sworn  and  charged  to  consider  the  same,  it  was  error  in  the  court  to 
discharge  the  jury  without  the  consent  of  the  defendant,  until  it 
became  evident  to  the  court  that  it  was  impossible  that  they  could 
agree,  and  the  length  of  time  said  jury  was  out  was  not  sufficient  to 
render  it  impossible  that  they  could  arrive  at  a  verdict. 

If  it  should  be  held  that  articles  20  and  701  of  the  Code  of  Crim- 
inal Procedure  are  constitutional,  and  that  the  Legislature  had  the 
power  to  pass  an  act  construing  section  14  of  article  1  of  the  Con- 
stitution, still'  we  insist  that,  no  emergency  having  existed  for  the 
discharge  of  the  jury,  from  11:  30  o'clock,  A.  M.,  of  one  day  to  8 
o'clock,  A.  M.,  of  the  next  day  was  not  a  sufficient  time  to  render  it 
altogether  improbable  that  they  could  agree. 

In  support  of  both  propositions,  we  urge  that  the  prevalence  of 
mistrials  in  the  courts  of  the  State  is  in  a  great  measure  due  to  the 
fact  that  jurors  have  become  famiiiar  with  the  practice  of  discharg- 
ing them  after  they  have  remained  out  a  few  hours,  and  they  do  not 
give  the  cases  upon  which  they  sit  that  consideration  which  they 
would  if  they  knew  there  would  be  no  discharge  of  them  until  it 
was  evident  that  it  was  impossible,  or  even  altogether  improbable, 
that  they  could  agree. 

The  jury,  upon  the  first  trial  of  this  case,  were  out,  in  all,  twenty 
hours  and  a  half,  including  the  whole  of  the  night,  and  the  times 
they  were  at  their  meals;  and  it  does  seem  that  this  was  not  such  a 
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time  as  that  the  court  should  have  arbitrarily  discharged  them 
against  the  consent  of  the  defendant,  and  especially  when  it  is  con- 
sidered that  the  morning  of  the  discharge  of  the  jury  was  only  the 
fourth  day  of  the  term  of  the  court,  and  that  there  was  not  suffi- 
cient business  before  the  court  to  require  it  to  hold  a  full  term.  We 
believe  the  defendant  was  in  jeopardy,  and  that  he  had  the  right  to 
and  properly  pleaded  former  jeopardy  upon  the  last  trial,  and  said 
plea  should  have  gone  before  the  jury  under  proper  instructions 
from  the  court. 

The  court  should  have  granted  the  new  trial  because  of  the  error 
in  its  instructions  to  the  jury  to  find  the  defendant's  plea  of  former 
jeopardy  and  acquittal  untrue.  {Powell  v.  The  State,  17  Texas  Ct. 
App.,  345;  Parchman  v.  The  State,  2  Texas  Ct.  App.,  344;  Brink 
v.  The  State,  18  Texas  Ct.  App.,  228;  Constitution  of  State  of  Texas, 
sec.  14,  art.  1;  Bishop's  Criminal  Law,  vol.  1,  sees.  1045  and  1047.) 

•71  27.  BurU,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  A  single  question  is  presented  in  this 
record,  and  that  is,  did  the  court  err  in  instructing  the  jury  in  this 
case  that  they  should  find  the  defendant's  pleas  of  jeopardy  and 
former  acquittal  untrue?  On  the  former  trial,  which  was  pleaded 
as  a  bar,  the  jury  retired  to  consider  of  their  verdict  at  11:30 
o'clock,  A.  M.;  and  at  5:30  o'clock,  P.  M.,  of  the  same  day  they 
returned  into  court  and  stated  that  they  could  not  agree,  their  dis- 
agreement being  entirely  upon  the  weight  of  evidence.  Defendant 
having  objected  to  their  discharge,  they  were  sent  back  by  the  court 
and  kept  until  the  next  morning  at  8  o'clock,  A.  M.,  when  tbey 
again  came  into  court  and  announced  that  it  was  altogether  improb- 
able they  could  agree, —  that  they  fully  understood  the  law,  but 
could  not  agree  upon  the  facts,  and  that  it  was  impossible  for  them 
to  agree.  They  were  then  discharged  by  the  court  over  objections 
of  defendant. 

Under  the  facts  stated  we  cannot  say  that  the  court  abused  the 
discretion  which  is  confided  to  courts  by  article  701,  Code  Criminal 
Procedure,  to  discharge  juries  "  when  they  have  been  kept  together 
such  a  length  of  time  as  to  render  it  altogether  improbable  they 
can  agree."  It  is  only  where  the  discretion  thus  conferred  has  been 
abused  to  the  injury  and  prejudice  of  a  defendant's  rights  that  this 
court  will  interfere  to  revise  and  reverse  it.  {Powell  v.  The  State, 
17  Texas  Ct.  App.,  345;  Schindler  v.  The  State,  17  Texas  Ct.  App., 
408.) 
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No  error  is  made  apparent  as  to  the  action  of  the  court  in  this 
case,  with  reference  to  the  plea  of  jeopardy  and  former  acquittal, 
and  the  judgment  is  therefore  affirmed. 

Affirmed. 

[Opinion  delivered  December  16,  1885.] 


[No.  2142.] 
S.  P.  Holmes  v.  The  State. 

Murder— Fact  Case.— See  the  statement  of  the  case  for  evidence  in  a  mur- 
der trial  held  adverse  to  a  verdict  of  murder  in  the  second  degree,  because 
sufficient  to  establish  the  defense  of  insanity. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  before 
the  Hon.  D.  H.  Scott. 

The  indictment  charged  the  murder  of  Mrs.  E.  Tighe  in  Lamar 
county,  Texas,  on  the  18th  day  of  May,  1885.  Trial  resulted  in 
the  conviction  of  the  appellant  for  murder  in  the  second  degree, 
and  his  punishment  was  affixed  at  a  term  of  five  years  in  the  peni- 
tentiary. 

Miss  Maud  Holmes,  the  daughter  of  the  defendant,  was  the  first 
witness  for  the  State.  She  testified  that  her  father  and  her  mother 
had  separated  in  January,  1885,  and  were  not  living  together  at  the 
time  of  the  homicide.  Witness's  mother  and  the  children,  includ- 
ing the  witness,  were  living  in  Mr.  Baldwin's  house,  in  the  city  of 
Paris,  Texas,  when  the  killing  occurred,  and  the  defendant  was  liv- 
ing at  the  Ulmer  place.  Witness's  mother  kept  a  boarding-house. 
Witness's  aunt  Bess,  the  deceased,  and  her  daughter  Lillie  Everett, 
had  been  at  the  house  about  four  weeks  when  the  killing  occurred. 
Mr.  Youmans  had  been  boarding  there  about  two  weeks.  About 
10  o'clock  at  night  on  May  18, 1885,  Lillie  Everett  and  witness  went 
to  their  room  to  retire,  leaving  Mrs.  Holmes,  the  deceased  and  Mr, 
Youmans  together  in  the  north  room.  Within  a  very  short  time 
witness  heard  loud  screaming  in  the  north  room,  and  presently  Mrs. 
Holmes  and  deceased  ran  into  the  south  room,  the  one  then  occu- 
pied by  witness  and  Lillie  Everett,  and  closed  and  locked  the  door. 
Within  a  few  minutes  the  defendant  burst  through  the  door  into 
the  room,  and  commenced  stabbing  the  deceased.  Mrs.  Holmes 
caught  him,  when  he  turned  and  commenced  stabbing  her.     De- 
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ceased  escaped  from  the  room  while  defendant  was  stabbing  Mrs. 
Holmes.  Defendant  broke  loose  from  Mrs.  Holmes  and  pursued 
the  deceased.  Witness,  Lillie  Everett  and  Mrs.  Holmes  then  escaped 
from  the  house  through  the  west  door.  At  the  gate  witness  met 
Messrs.  Lee  Conner  and  Hunter.  Witness  saw  the  dead  body  of  Mr. 
Youmans  in  the  yard  a  few  moments  after  she  got  out  of  the  house. 
Mrs.  Tigbe  died  about  8  o'clock  the  next  morning.  The  screaming 
in  the  north  room  began  about  five  minutes  after  Lillie  Everett  and 
witness  left  it  to  go  into  the  south  room. 

Isaac  Hunter  testified,  for  the  State,  that  he  knew  the  Baldwin 
house  in  the  western  part  of  the  city  of  Paris,  in  which  Mrs.  Tighe 
was  killed  on  the  night  of  the  18th  day  of  May,  1885.  Witness 
was  aroused  from  sleep  by  screams  and  cries  of  murder.  He  got 
up  and  ran  to  the  Baldwin  house,  in  the  yard  of  which  he  found 
Mrs.  Tighe  lying,  suffering  from  several  knife  stabs.  Witness  and 
others  took  Mrs.  Tighe  into  the  house  and  then  went  out  again  and' 
found  old  man  Youmans  lying  dead,  on  the  north  side  of  the  north 
room  of  the  house.    He  had  been  stabbed  in  a  great  many  places. 

R.  J.  Patton  testified,  for  the  State,  that  he  arrested  the  defend- 
ant about  11  o'clock  on  the  morning  after  the  homicide,  at  his  old 
home  in  Delta  county,  about  twenty  miles  from  Paris.  Defendant 
was  np  stairs  in  his  house.  Witness  went  to  the  top  of  the  steps 
and  saw  him  in  a  room  through  a  small  crack,  and  called  to  bim  to 
come  out  and  surrender.  He  came  to  the  door  and  stood  just  inside 
of  the  door  near  the  facing,  having  an  old  pepper-box  pistol  in  his 
hand,  loaded  all  around.  He  finally  came  out  with  the  pistol  in 
his  band,  when  the  witness  arrested  him.  He  began  forthwith  to 
teii  the  witness  about  his  trouble,  and  witness  cautioned  him  to  say 
nothing,  as  his  statements  might  be  used  against  him  in  evidence. 
Witness  did  not  tell  him  that  any  of  the  parties  he  had  cut  were 
dead.  On  going  down  stairs,  defendant  ate  some  dinner,  and  then, 
saying  he  wanted  a  drink  of  water,  stepped  to  the  water  bucket. 
Witness  heard  his  teeth  rattle  against  something,  and  when  he 
looked,  saw  him  with  a  small  phial  to  his  mouth.  Witnes i  slapped. 
it  ont  of  his  hands  and  then  discovered  that  it  was  a  morphine 
bottle.  Witness  sent  immediately  for  a  physician,  fearing  that  de- 
fendant had  succeeded  in  swallowing  a  dangerous  quantity  of  the 
drug.  After  working  with  defendant  awhile,  witness  started  with 
bim  to  Paris.  On  the  way  defendant  asked  witness  what  damage  he 
had  done.  Witness  did  not  then  know  that  any  of  the  injured 
parties  were  dead,  and  could  only  tell  defendant  that  he  had  cut  the 
ladies  and  old  man  Youmans  pretty  badly.    Defendant  told  witness 
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that  be  went  to  the  window  of  the  south  room  and  saw  Mrs.  Tighe, 
his  wife  and  old  man  Youmans  sitting  close  together;  that  You- 
mans  had  a  lemon  squeezer  in  his  bands,  and  was  preparing  lemonade 
for  the  women;  that  he  could  stand  his  blood  boiling  no  longer,  and 
accordingly  went  into  the  house,  when  his  wife  caught  him  and  be 
cut  her  to  make  her  release  him;  that  Youmans  then  started  at  him 
with  a  chair,  when  he  turned  and  cut  Youmans;  that  Youmans 
then  ran  out  of  the  house  and  returned  with  a  billet  of  wood,  when 
the  women  made  at  him  with  a  board,  and  he  commenced  cutting 
to  kill.     Witness  jailed  the  defendant  in  Paris. 

Lee  Conner  testified,  for  the  State,  that  while  passing  on  Graham 
street  in  Paris,  about  10  o'clock  on  the  night  of  May  18,  1885,  he 
heard  screams  issuing  from  the  house  then  occupied  by  Mrs.  Holmes. 
He  ran  to  that  house  and  met  some  women  at  tbe  gate,  whom  be 
did  not  know.  They  said  that  defendant  was  in  tbe  bouse  killing 
all  of  the  inmates.  Witness  went  on  to  the  house  and  found  all  the 
doors  open  but  could  not  find  Holmes,  the  defendant,  or  any  one 
else  in  the  house.  Witness  then  went  back  and  helped  carry  a 
wounded  woman  into  the  bouse.  He  found  that  woman  lying  in 
the  yard  suffering  from  several  severe  wounds,  which  appeared  to 
have  been  inflicted  with  a  knife.  Witness  then  started  around  the 
bouse,  on  the  north  side  of  which  he  found  the  dead  body  of  an  old 
man  whom  he  did  not  know.  The  body  was  still  warm,  but  tbe 
man  had  ceased  to  breathe.  He  bad  several  bad  cuts  on  bis  body 
and  was  very  bloody.  Witness  got  to  the  house  in  less  than  two 
minutes  after  he  heard  the  screams  and  the  cries  of  u  murder."  He 
went  into  tbe  house  immediately  in  quest  of  the  murderer,  but  he 
had  fled.  Witness  then  learned  that  the  old  man  be  found  dead, 
north  of  the  house,  was  old  man  Youmans,  and  that  tbe  lady  he 
assisted  in  taking  into  the  house  was  Mrs.  Tighe.  Mrs.  Tighe  first 
fell  on  the  sidewalk  outside  of  the  gate,  when  she  was  assisted  back 
into  the  yard  where  she  fell  again.  Witness  then  left  her  in  the 
hands  of  several  parties  and  ran  into  the  house,  and  then  back  and 
assisted  in  taking  her  into  the  house. 

Tyer  Holmes  testified,  for  the  State,  that  he  was  twenty-six  years 
old,  and  was  the  son  of  the  defendant,  and  the  nephew  of  the  de- 
ceased. Witness  remembered  a  conversation  which  took  place  be- 
tween his  mother  and  defendant  in  April,  1885,  at  the  Baldwin 
bouse,  where  bis  mother  then  lived.  Mrs.  Holmes  sent  for  the  de- 
fendant, who  was  living  at  the  Ulmer  place,  to  come  to  the  bouse  she 
occupied,  to  talk  over  some  land  matters.  Mrs.  Holmes  and  the  de- 
fendant having  separated,  the  former  wanted  a  division  of  property 
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as  previously  agreed  upon.  Five  years  previous  to  this  interview 
the  defendant  paid  a  visit  to  Virginia.  When  he  started  he  and 
Mrs.  Holmes  agreed  upon  a  division  of  the  property,  and  Mrs. 
Holmes's  interest  in  the  real  estate  was  designated,  but  defendant 
failed  to  sign  the  deeds.  Prior  to  the  interview  in  April  defendant 
had  refused  to  assign  Mrs.  Holmes  her  part  of  the  land,  and  both 
got  mad.  Mrs.  Holmes  told  defendant  that  she  would  sue  him  for 
the  land,  and  that  if  he  did  not  carefully  correct  some  talk  which 
he  had  started  about  her  and  her  sister,  the  deceased,  she  would 
prosecute  him  for  slander.  Deceased  took  sides  with  Mrs.  Holmes 
in  the  dispute  which  thereupon  arose.  Mrs.  Tighe's  character  was 
then  talked  about  in  public,  and  she  and  Mrs.  Holmes  accused  the 
defendant  of  circulating  lies  about  them,  and  demanded  a  retrac- 
tion of  him.  Witness  did  not  know  whether  or  not  the  defendant 
ever  made  a  retraction.  He  agreed  to  deed  Mrs.  Holmes  her  part 
of  the  land,  but  said  that,  as  the  papers  were  all  in  Hunt  county,  he 
would  have  to  go  there  first.  Defendant  drove  Mrs.  Holmes  from 
his  house  in  February,  1885,  the  trouble  then  being  over  a  grocery 
bill.  Defendant's  feelings  towards  the  deceased  were  very  bitter. 
Defendant  refused  the  demand  of  Mrs.  Holmes  and  the  deceased  to 
publish  in  the  Paris  papers  a  retraction  of  his  statements  against 
their  chastity.  He  said,  in  reply  to  their  demand,  that  they  could 
remove  the  bad  effects  of  his  charges  by  living  correct  lives  in  the 
future.  The  interview  was  an  exceedingly  angry  and  stormy  one 
all  around.    Witness's  brother  Charley  was  present. 

Charley  Holmes  was  the  next  witness  for  the  State.  He  testified 
that  he  was  present  at  the  interview  between  his  father,  the  defend- 
ant, his  mother  and  Mrs.  Tighe,  on  the  occasion  referred  to  by  the 
last  witness.  Mrs.  Holmes  told  defendant  that  she  wanted  her  part 
of  the  property,  and  that  if  he  did  not  give  it  up,  she  would  sue  him 
for  it.  Defendant  told  her  in  reply  to  upop  her  whip;"  that  she 
had  no  money  to  sue  with.  Mrs.  Holmes  then  told  defendant  that 
he  had  to  retract  what  he  had  said  about  her  and  Mrs.  Tighe.  Mrs. 
Tighe,  speaking,  said  to  defendant,  "  You  have  slandered  me- and 
my  daughter,  and  you  will  have  that  to  retract."  Defendant'  re- 
plied: "Oh!  I  thought  you  came  down  here  as  a  ministering- angel 
instead  of  a  destroying  one."  Defendant  and  Mrs.  Tigbe  were 
never  on  good  terms.  Defendant  said  that  Mrs.  Tighe  had  a  little 
education  and  that  it  made  a  fool  of  her,  and  that  he  would  permit 
no  woman  to  u  wear  the  breeches"  over  him. 

Doctor  W.  E.  Dailey  testified,  for  the  State,  that  Mfrs. .Tighe  <Med^ 
from  the  effects  of  a  large  number  of  wounds  inflicted  with  a  knife  * 
Vol.  XX— 8 
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or  like  instrument.    The  cuts  were  about  the  stomach  and  bowels. 
The  State  closed. 

The  defense  first  read  in  evidence  the  deposition  of  R  K.  Hazle- 
wood.  It  recited  in  substance  that  the  witness  had  known  the  de- 
fendant intimately  for  several  years.  During  the  longer  period  of 
witness's  acquaintance  with  the  defendant,  he  regarded  him  as  a 
very  affable,  friendly,  well-conducted  gentleman,  possessed  of  very 
fair  intelligence  and  information.  The  first  time  witness  was  led  to 
suspect  a  failure  of  defendant's  mental  faculties  was  in  April,  18S1 
or  1882,  in  St.  Louis,  Missouri,  where  the  defendant  joined  him  in 
a  coach  on  a  railway  train.  After  a  few  words  about  his  recent 
visit  to  Virginia,  the  defendant  proceeded  to  relate  his  family 
troubles  to  witness.  He  stated  in  substance  that  he  and  his  wife 
had  made  a  division  of  their  property,  and  that  he  went  to  Virginia 
with  the  intention  of  remaining,  but  that  he  thought,  upon  reflec- 
tion, that  if  he  permitted  his  daughter  to  remain  in  charge  of  bis 
wife,  she  would  be  led  astray,  and  that  he  concluded  to  return, 
gather  his  children,  and  assume  their  protection.  He  said  that  he 
had  had  a  great  deal  of  trouble  with  his  wife,  but  that  he  would  live 
with  her  in  order  to  be  able  to  exercise  care  over  his  children.  He 
talked  to  witness  some  ten  or  twelve  hours.  Witness  asked  many 
questions  during  that  time  for  the  purpose  of  diverting  his  attention 
from  the  subject,  but  defendant  would  dispose  of  those  questions  in 
a  short  manner,  and  return  immediately  to  the  discussion  of  his 
family  matters.  All  that  defendant  told  witness  could  have  been 
told  in  twenty  minutes,  but  was  repeated  over  and  over  again. 
From  his  conversation  and  facial  expression,  so  different  from  his 
usual  self  as  witness  knew  him,  witness  became  satisfied  that  the 
defendant  was  insane,  or  at  least  that  his  mind  was  unsound. 

W.  B.  Pratt  testified,  for  the  defense,  that  he  lived  in  Delta 
county,  Texas.  He  had  known  the  defendant  some  nine  or  ten 
years,  and  about  nine  years  ago  had  business  transactions  with  him. 
He  had  known  the  defendant  as  a  quiet  and  peaceable,  intelligent, 
honest  and  upright  citizen.  Witness  had  never  seen  him  angry. 
In  April,  1885,  the  defendant  came  by  the  witness's  house  with  a 
wagon  load  of  utterly  worthless  pieces  of  old  iron  and  wagon  tim- 
bers and  attachments,  and  an  old  gun  of  no  value  whatever,  which, 
looked  as  though  it  had  been  stocked  by  himself.  Defendant  called 
this  gun  his  "  goose-gun,"  and  seemed  to  regard  it  as  a  most  remark- 
able and  valuable  weapon.  •  He  told  the  witness  that  he  was  going 
to  take  the  old  wagon  attachments,  iron,  etc.,  to  Cooper,  and  employ 
an  agent  to  sell  them,  and  that  if  he  failed  to  secure  a  reliable 
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agent,  he  intended  to  bring  them  back  to  witness's  house,  and  get 
witness  and  his  partner  to  take  the  agency.  Defendant  had  col- 
lected a  great  many  such  worthless  things  about  his  house.  He 
lived  near  the  witness's  house  in  Delta  county,  until  about  a  year 
before  this  trial.  His  aotions  on  the  occasion  referred  to  struck  the 
witness  as  very  singular  and  strange.  Defendant  is  not  as  genial 
and  friendly  and  cordial  to  his  friends  as  he  formerly  was.  Witness 
was  a  blacksmith. 

J.  P.  Boyd  testified  that  he  lived  in  Delta  county,  Texas.  He  had 
known  the  defendant  about  twelve  years.  When  witness  first 
formed  his  acquaintance,  at  which  time  he  had  business  transactions 
with  him,  he  found  him  an  intelligent,  shrewd  trader,  and  always 
afterwards  had  known  him  as  a  quiet,  peaceable,  law-abiding  and 
honest  citizen.  He  was  at  first  very  cordial  to  his  friends,  always 
meeting  them  with  a  hearty,  affectionate  greeting.  His  association 
was  calculated  to  please,  entertain  and  instruct  the  most  fastidious. 
Witness  first  noticed  his  change  from  the  distinguishing  qualities 
mentioned  when  the  defendant  started  to  Virginia,  some  four  or  five 
years  ago.  He  then  came  to  witness,  said  that  he  and  his  wife  had 
separated,  and  wanted  witness  to  take  charge  of  his  business.  Wit- 
ness could  never  understand  what  defendant  wanted  him  to  do  in 
connection  with  his  business.  His  talk  was  incoherent  and  discon- 
nected, and  he  never  afterwards  appeared  his  old  self.  In  his  con- 
versation he  would  pass  rapidly  from  one  subject  to  another,  getting 
through  with  none.  He  made  no  inquiry  of  witness's  management 
of  his  business  affairs  after  his  return  from  Virginia. "  Witness  man- 
aged his  affairs  as  well  as  he  knew  how,  during  his  absence,  keeping 
his  land  tax  paid  up,  etc.  He  appeared  very  much  troubled  about 
his  domestic  affairs  for  some  little  time  before  he  started  to  Virginia. 
He  seemed  very  much  exercised  over  what  he  said  was  his  daughter's 
exposure  to  vice  and  ruin,  and  was  so  exercised  after  his  return. 
Witness  thought,  when  he  saw  him  on  his  return  from  Virginia, 
that  the  change  in  his  mental  condition,  if  anything,  was  for  the 
worse.  Witness  was  confident  that  his  mind  was  deranged  before 
he  started  to  Virginia.  His  flighty  conversation,  his  expressionless 
eyes,  and  his  every  act  indicated  as  much.  Witness  could  gather 
no  certain  information  from  his  conversation  as  to  what  he  was 
going  to  do  or  where  he  was  going  to,  as  he  sometimes  said  Mexico, 
and  sometimes  Virginia.  His  conduct  and  personal  appearance 
were  the  same  after  his  return,  and  he  talked  incessantly  about  the 
ruin,  or  impending  ruin,  of  his  daughter  by  his  wife.  Witness  had 
never  heard  Mrs.  Holmes's  virtue  impeached.  He  told  witness  that 
he  regretted  the  removal  of  his  family  to  Paris. 
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William  Pearce,  for  the  defense,  testified  that  he  had  known  the 
defendant  since  1371,  and  from  that  time  until  the  spring  of  1882 
regarded  him  as  a  very  intelligent,  well  informed  man,  perfectly 
upright,  courteous  and  honest.  In  1882  witness  went  to  see  him  in 
regard  to  a  land  matter  of  importance  to  witness.  He  asked  him  if 
he  could  remember  a  certain  corner  of  a  certain  piece  of  land. 
Defendant  dropped  his  head,  and  for  a  minute  appeared  to  be 
absorbed  in  thought.  When  he  raised  his  head  he  began  to  talk 
about  his  family  matters,  and  witness  never  could  get  his  mind  cen- 
tered on  the  land  matter.  He  talked  very  wild,  his  eyes  had  a  very 
strange  look,  and  his  whole  manner  denoted  mental  derangement. 
The  burden  of  his  talk  was  bis  family  trouble,  his  daughter's  ruin  or 
exposure  to  ruin,  and  his  fatal  removal  to  Paris. 

Ira  A.  Perkins,  who  had  known  the  defendant  for  ten  years  past, 
testified  in  substance  that  the  mental  condition  of  the  defendant 
had,  in  his  opinion,  undergone  a  great  and  radical  change  since  he 
first  knew  him.  From  an  intelligent,  companionable  and  entertain- 
ing person,  he  had  changed  into  a  flighty,  wild  talking,  wild  looking, 
unsocial  and  complaining  man.  Witness  thought  that  beyond  a 
doubt  the  defendant  had  been  of  uncound  mind  since  sometime  prior 
to  the  homicide. 

Mr.  Baker,  of  Delta  county,  testified,  for  the  defense,  that  he 
had  known  the  defendant  some  ten  or  twelve  years.  Until  four  or 
five  years  ago  the  defendant  was  a  pleasant,  agreeable  and  intelli- 
gent man,  and  a  peaceable,  law-abiding  citizen.  His  mental  condi- 
tion underwent  a  great  change  about  the  time  mentioned.  His 
disposition  changed  entirely.  He  began  to  buy  up  and  store  on  his 
farm  a  vast  supply  of  worthless  articles,  utterly  valueless  to  himself 
or  to  anybody  else.  He  knew  nothing  whatever  about  blacksmith 
work,  and  yet  he  bought  and  preserved  a  large  collection  of  worn- 
out,  valueless  blacksmith's  tools.  He  bought  up  old  axes,  old  ma- 
chine iron,  a  decayed,  worn-out  thresher,  and  as  many  as  a  dozen 
wrecked  wagons,  which  he  piled  on  his  farm  in  Delta  county,  where 
they  still  are. 

George  W.  Jones,  district  and  county  clerk  of  Delta  county,  Texas, 
testified,  for  the  defense,  that  he  had  known  the  defendant  about 
twelve  years,  and  had  always  regarded  him  as  a  good  citizen.  De- 
fendant had  a  case  in  the  Delta  county  court  in  February,  1885,  and 
attended  the  trial.  Several  parties  were  in  the  court-room  when  tho 
defendant  entered."  He  stepped  to  the  crowd,  and  in  a  serious, 
earnest  manner,  speaking  to  no  one  in  particular,  but  to  the  orowd 
in  general,  said:  "The  star  of  Bethlehem  has  made  its  appearance. 
It  appears  but  once  in  each  five  hundred  years.    You  all  ought  to 
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see  it,  but  you  will  have  to  get  up  quite  early  to  see  it."  Witness 
did  not  know  that  defendant  was  then  crazy,  but  he  aoted  very  much 
like  he  was.  He  appeared  to  be  in  sober,  serious,  solemn  earnest. 
Nothing  had  been  said  by  anybody  which  could  possibly  have,  of 
itself,  elicited  the  remark  about  the  star  of  Bethlehem. 

L.  A.  Lambeth  testified,  for  the  defense,  that  he  met  defendant  in 
the  court-house  in  February,  1885.  Defendant,  who  appeared  to  be 
in  great  haste,  stopped  witness  in  the  door  and  asked,  in  a  very  serious 
tone  of  voice  and  manner:  "  Tom,  have  you  seen  the  star  of  Bethle- 
hem? You  should  by  all  means  see  it.  You  will  sea  something  not 
seen  for  generations,  and  that  will  not  be.  seen  again  for  very  many 
years."  Defendant's  occupation  was  that  of  a  painter  and  carpen- 
ter, and  until  his  derangement  he  was  a  man  of  some  intelligence. 
He  built  a  store-house  for  the  witness  in  1873  or  1874,  and  did  a 
good  job  on  it. 

Mr.  "Wood,  of  Cooper,  Delta  county,  Texas,  testified,  for  the  de- 
fense, that  he  had  known  the  defendant  about  twelve  years,  and 
had  known  him  as  a  law-abiding  citizen  and  a  Christian  man.  De- 
fendant had  a  disagreement  or  trouble  of  some  kind  with  a  Mr. 
Wright  about  some  hogs,  about  two  years  before  this  trial.  Wright 
asked  witness  to  go  to  defendant  about  the  matter.  Witness  did 
so,  and  defendant  told  him  that  the  hogs  had  damaged  him  $16,  as 
assessed  by  his  neighbors.  Witness  could  not  convince  him  that 
there  had  been  no  assessment  of  damages.  Defendant  insisted  that 
there  had,  and  evidently  believed  what  he  said.  He  finally  agreed 
to  accept  $5  in  liquidation  of  damages. 

Tom  Helm,  of  Delta  county,  testified,  for  the  defense,  that  for- 
merly the  defendant  was  an  intelligent,  entertaining  man,  but  was 
much  changed  mentally  of  late  years,  and  was,  the  witness  thought, 
deranged.  lie  painted  a  house  for  witness  in  April,  finishing  a  few 
days  before  the  homicide.  He  would  often  quit  his  work,  some- 
times as  often  as  seven  or  eight  times  a  day,  descend  from  the  lad- 
der on  which  he  was  at  work,  go  into  witness's  house,  and  ask  wit- 
ness's wife,  if  she  was  getting  more  butter  and  eggs  than  she  could 
use.  Witness  had  heard  him  ask  the  same  question  as  many  as  four 
times  after  supper.  He  would  often  ask  about  witness's  little  girl, 
saying  that  she  reminded  him  of  his,  and  go  to  crying.  He  talked 
a  great  deal  about  his  family  troubles  and  the  ruin  of  his  daughter. 
He  frequently  suspended  work  to  stare  into  space,  from  which  he 
would  frequently  turn  excitedly  with  the  one  remark:  "I  declare." 
He  often  sat  over  the  fire  at  witness's  house,  staring  in  the  fire  for 
a  very  long  time,  saying  nothing,  but  apparently  in  a  deep  study. 
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He  would  then  shift  position  with  the  remark,  "I  declare,"  and 
repeat  the  proceeding.  Witness's  wife  said  to  him  one  night:  "Mr. 
Holmes,  yon  will  have  a  fine  orchard  in  Paris."  Defendant  hesi- 
tated some  time,  and  finally  replied:  "Yes,  when  I  was  in  Washing- 
ton City,  I  went  to  see  Le  Due."  Defendant  advised  witness  to  fix 
up  his  pool  of  water,  as  it  would  just  suit  a  big  capitalist  who  was 
looking  for  water  facilities  in  the  county  to  operate  machinery. 
Witness  thought  the  defendant's  mind  wrong,  and  so  expressed  him- 
self to  his  family.  Mr.  Oates,  of  Delta  county,  testified  that  he 
observed  similar  conduct  on  the  part  of  the  defendant  about  the 
same  time  that  Mr.  Helm  did. 

Tyer  Holmes,  taking  the  stand  for  the  defense,  testified  that  his 
father,  the  defendant,  had  acted  very  strangely  for  a  long  time. 
On  one  occasion  a  forest  fire  invaded  and  consumed  his  hog-pen. 
For  no  apparent  reason  in  the  world,  he  took  up  an  idea  that  Mr. 
Wright  started  the  fire.  Witness  found  out  the  parties  who  started 
the  fire,  but  in  the  face  of  unquestionable  evidence  could  not  con- 
vince the  defendant  that  Wright  had  nothing  to  do  with  it.  He 
thought  and  maintained  against  all  evidence  that  Wright  set  the 
woods  on  fire  for  the  express  purpose  of  burning  up  his  hog-pen. 
Defendant's  bed-room  was  up  stairs.  Witness  went  home  about 
midnight  one  night,  about  two  weeks  before  the  killing,  and  found 
his  father  standing  in  the  middle  of  the  room  with  his  gun  in  his 
hand.  He  was  very  much  excited  and  alarmed,  and  had  no  light 
in  the  room.  He  said  that  he  was  afraid  John  Greiner  would  kill 
him;  that  Greiner' s  little  boy  called  him  to  come  to  the  fence  and 
get  some  money,  and  that  Greiner  himself  came  up  to  his  fence 
gate.  Defendant  had  no  reason  whatever  to  suspect  John  Greiner 
of  designs  upon  his  life.  It  was  the  opinion  of  the  witness  that  the 
defendant's  mind  was  then  wrong. 

Cross-examined,  the  witness  stated,  in  substance,  that  he  could 
recall  his  father's  conduct  in  the  family  as  far  back  as  twenty  years. 
At  times  the  defendant  was  very  cruel  to  the  members  of  his 
family.  He  would  become  enraged  at  little  or  nothing,  and  whip 
the  witness  and  his  brother  unmercifully.  He  beat  them  with  a 
persimmon  sprout  so  severely  once  that  witness  and  his  brother  were 
laid  up  for  a  week.  At  other  times  he  would  treat  his  family  as 
kindly  as  any  one.  He  frequently  denounced  his  wife  as  a  bad 
woman,  and  on  one  occasion  threatened  to  kill  her  if  she  would  re- 
peat her  former  charge  that  he  had  lied.  He  and  his  wife  had  sep- 
arated three  different  times;  once  in  Missouri,  once  in  Delta  county, 
Texas,  and  once  in  Paris.    Defendant  felt  very  bitterly  towards 
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Mrs.  Tighe,  and  accused  her  of  lewd  conduct  without  the  least 
reason  for  making  such  a  charge,  so  far  as  the  witness  knew. 

Mr.  Hicklin  testified,  for  the  defense,  that  he  met  the  defendant 
at  Alexander's  house  in  Paris  on  the  Friday  before  the  homicide. 
Defendant  in  an  excited,  energetic  manner  proceeded  at  once  to  de- 
tail to  the  witness  his  family  misfortunes.  He  said  that  he  and  his 
wife  had  trouble  in  Delta  county ;  that  he  gave  her  a  place  in  that 
county,  but  she  came  to  Paris  and  set  up  a  disreputable  boarding- 
house  with  her  sister,  and  that  she  and  her  sister  were  determined  to 
prostitute  his  daughter.  Defendant  was  evidently  crazy.  Witness 
advised  him  to  consult  Colonel  W.  H.  Johnson,  as  to  what  he  should 
do  in  the  premises,  and  directed  him  to  Colonel  Johnson's  house,  and 
advised  him  to  call  there  to  see  Colonel  Johnson  at  noon,  in  order 
to  get  a  strictly  private  conversation  with  Colonel  Johnson,  who  was 
a  little  deaf. 

GK  H.  Brooks  testified,  for  the  defense,  that  the  defendant  came 
to  witness's  grocery  store  in  Paris  on  the  Saturday  night  before  the 
Monday  of  the  killing,  and  said  that  he  wanted  some  butter.  Wit- 
ness's assistant  showed  him  some  good  butter,  which  he  tasted.  Ho 
then  asked  if  there  was  not  cheaper  butter  in  the  store.  He  was 
told  that  there  was  some  old  rancid  butter  in  the  store,  that  was 
unfit  for  food.  He  asked  to  see  that  butter.  It  was  shown  him  and 
he  said  that  it  was  good  enough  and  that  he  would  take  it.  He 
started  to  take  it  unwrapped,  and  to  put  it  in  an  old  badly  soiled 
sack  he  had  with  him,  but  he  finally  allowed  it  to  be  wrapped  in  a 
paper,  after  which  he  put  it  in  his  dirty  sack.  He  appeared  very 
anxious  and  uneasy  about  something,  and  while  the  butter  was  being 
put  up  he  went  to  the  door  three  or  four  times  and  looked  up  and  down 
the  street,  as  though  looking  for  some  thing  or  some  one.  He  left  the 
store  and  was  gone  but  a  few  moments,  when  he  returned  and  said  that 
he  had  forgotten  what  he  had  come  for,  and  that  he  wanted  some 
corn.  When  he  first  came  into  the  store  he  brought  an  old  cheese- 
hoop  with  him.  He  started  to  take  the  cheese-hoop  and  corn  home, 
when  he  started  the  second  time.  Witness  told  him  to  leave  them 
there,  and  he  would  send  them  to  his  house  in  his  delivery  wagon.  De- 
fendant agreed,  and  directed  witness  to  have  the  things  dumped  over 
his  fence.  His  conduct  having  excited  curiosity,  his  old  cheese-hoop 
was  examined  after  he  left,  and  found  to  contain  an  entire  cheese 
which  was  perfectly  rotten  and  of  very  offensive  smell.  Colonel 
Cooper,  who  was  present  in  Brooks's  store  at  the  time  mentioned, 
corroborated  Brooks's  statement. 

J.  D.  Elliott,  the  proprietor  of  a  family  grocery  store  in  Paris, 
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testified  for  the  defense,  in  substance,  that  late  in  January,  1885, 
when  it  was  exceedingly  cold,  the  defendant  came  into  his  store  and 
called  the  witness  back  to  the  rear  part  of  the  salesroom.  He  then 
proceeded  to  relate  his  family  troubles  to  the  witness,  dwelling  ex- 
citedly upon  the  impending  ruin  of  his  daughter  by  his  wife  and 
Mrs.  Tighe.  He  said  that  h$  wife  and  Mrs.  Tighe  bad  set  up  a 
reputed  private  boarding-house,  which  he  believed  was  nothing  but 
a  bawdy  house;  that  since  the  establishment  of  that  boarding- 
house  his  wife  arrayed  herself  in  false  articles  of  apparel  to  entice 
the  patronage  of  men ;  that  she  stuffed  her  bosom  to  fabricate  full 
breasts,  and  wore  a  large  bundle  of  some  kind  on  her  back  under- 
neath her  dress,  to  give  her  an  attractive  form;  that  she  did  all  this 
to  inveigle  men,  and  that  the  purpose  of  herself  and  her  sister,  Mrs. 
Tighe,  was  to  prostitute  the  daughter.  Defendant  repeated  the 
substance  of  this  statement  over  and  over,  detaining  the  witness, 
despite  witness's  attempts  to  get  away  and  to  divert  his  talk  to  some- 
thing else.  He  kept  the  witness  standing  there  in  the  cold  for  at 
least  two  hours,  listening  to  his  excited  talk,  and  witness  came  near 
freezing.  Witness  became  fully  satisfied  that  the  defendant  was 
out  of  his  mind. 

Mrs.  Alexander  testified,  for  the  defense,  that  the  defendant  was 
her  father.  Defendant  was  at  work  at  a  work  bench  in  the  yard  of 
his  residence  in  Paris  one  day  in  April,  1885.  Everything  about 
the  place  had  gone  along  unusually  well  and  pleasantly.  Suddenly 
the  defendant  dropped  his  tools,  walked  hastily  into  the  house, 
pointed  his  finger  at  the  piano  and  said  excitedly:  "D — n  that 
thing!  D — n  that  thing!  D — n  that  thing!  It  has  caused  all  my 
trouble.  It  killed  my  little  girl!  We  must  get  it  out  of  the  house 
before  the  next  moving."  Witness  had  never  before,  in  her  whole 
life,  heard  the  defendant  use  profane  language.  Witness  told  him 
that  his  complaint  against  the  piano  was  foolish;  that  it  was  not 
brought  into  the  house  until  after  the  death  of  his  little  girl.  He 
persisted  in  his  declaration  that  the  piano  was  the  cause  of  his  little 
girl's  death,  and  witness  could  not  convince  him  to  the  contrary. 
On  the  Friday  or  Saturday  before  the  tragedy  the  defendant  told 
witness  that  he  wanted  her  to  bake  him  a  birthday  dinner  on  his 
fifty-eighth  birthday,  which  would  be  in  a  few  days.  He  said  that 
he  would  get,  among  other  things,  some  butter  and  cheese.  He 
brought  some  butter  and  cheese  to  the  house,  both  of  which  were 
so  rancid  that  they  were  extremely  offensive  in  smell.  Witness  and 
her  mother-in-law,  Mrs.  Alexander,  told  him  that  the  butter  and 
cheese  were  rotten.    He  got  mad,  and  insisted  that  both  butter  and 
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cheese  were  good,  and  could  not  be  convinced  otherwise.  Mrs. 
Holmes,  the  witness's  mother  and  defendant's  wife,  bad  always  cir- 
culated in  the  best  of  society,  and  no  other;  she  kept  an  eminently 
respectable  boarding-house,  and  had  none  but  people  of  unimpeach- 
able respectability  as  boarders;  she  always  dressed  in  the  same  plain 
old-lady  style  which  was  customary  with  her  before  she  opened  the 
boarding-house,  and  she  wore  neither  false  breasts  nor  bustles.  She 
was  an  old  lady  and  had  grandchildren.  Defendant  was  very  pe- 
culiar in  many  respects.  He  was,  at  times,  very  suspicious  of  his 
family.  He  was  quick  to  anger,  and  was  tenacious  of  any  opinion 
he  formed,  and  could  not  possibly  be  shaken  in  anything  he  be- 
lieved. At  times  he  bought  up  large  quantities  of  old  useless  plun- 
der, of  no  service,  either  present  or  prospective,  to  himself  or  any- 
body else. 

J.  W.  Jones  testified,  for  the  defense,  that  he  had  no  personal 
acquaintance  with  the  defendant,  but  saw  him  once  before  the  hom- 
icide. Late  in  April  or  early  in  May,  1885,  he  came  into  the  store 
where  the  witness  was  employed,  and  said  that  his  name  was 
Holmes ;  that  he  wanted  to  sell  some  land  so  that  he  could  go  to 
Florida  with  Colonel  Scales.  His  general  manner  was  so  excited, 
unusual  and  strange  that  witness  became  satisfied  that  he  was  de- 
ranged. 

Rev.  E.  W.  Officer  testified  that  he  was  the  pastor  of  the  Chris- 
tian church  in  Paris,  Texas.  He  had  visited  the  family  of  ths  de- 
fendant, both  defendant  and  Mrs.  Holmes  being  members  of  his 
church.  Defendant  came  to  witness's  front  gate  on  the  evening  of 
Sunday  before  the  Monday  night  of  the  killing,  and  called  to  wit- 
ness. His  first  remark  to  witness  was:  "There  is  trouble  up;  and 
I  want  you  to  advise  with  me  as  to  the  best  manner  in  which  to 
proceed  to  get  my  wife  to  live  with  me,  so  that  I  can  protect  my 
daughter."  He  appeared  to  be  in  great  trouble  and  said  that  his 
wife  and  Mrs.  Tighe  were  on  their  way  to  Babylon,  and  would  take 
bis  daughter  with  them;  that  his  wife  and  Mrs.  Tighe  had  gone  to 
keeping  a  boarding-house  which  was  not  a  proper  kind  of  boarding- 
house,  but  was,  in  fact,  a  bawdy-house,  and  that  his  daughter,  living  in 
such  a  house,  would  be  unprotected  and  soon  ruined,  but  that,  in  order 
to  protect  his  daughter,  he  was  willing  to  live  with  his  wife.  Wit- 
ness refused  to  go  to  see  his  wife  about  the  matter,  because  he  knew 
she  would  not  live  with  him.  He  refused  to  advise  defendant  in  the 
matter,  because  it  was  obvious  to  witness  that  he  was  not  in  a 
mental  condition  to  receive  advice.  From  his  general  appearance, 
conduct  and  manner,  in  connection  with  what  the  witness  knew  of 
him,  he  concluded  that  the  defendant  was  crazy. 
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Mr.  Alexander,  the  defendant's  son-in-law,  testified,  for  the  de- 
fense, that  he  had  thought  the  defendant  crazy  for  some  time  prior 
to  the  killing.  Witness  had  seen  and  talked  to  him  in  jail  after  his 
arrest  for  this  murder.  He,  with  0.  B.  Pegues,  took  a  power  of 
attorney  into  the  jail  for  him  to  sign.  He  signed  and  acknowledged 
the  instrument,  and  spoke  of  several  matters,  and  directed  that  his 
personal  effects  should  go  to  witness's  wife.  He  gave  Mr.  Hodges, 
one  of  his  attorneys,  an  order  for  a  note,  and  a  few  days  later  said 
that  he  had  forgotten  giving  it  to  witness?s  wife. 

Lewis  Kyan  testified,  for  the  defense,  that  he  saw  the  defendant 
on  the  morning  of  the  day  on  which  the  killing  occurred.  He  dis- 
coursed his  family  affairs  in  pretty  much  the  manner  that  he  pre- 
viously talked  of  them  to  other  parties,  and  said  that  a  plot  to  kill 
him  had  been  organized.  This  was  not  the  first,  but  was  the  most 
excited,  on  defendant's  part,  of  several  conversations  witness  had 
had  with  him,  in  which  he  spoke  of  his  family  troubles  and  the  plot 
to  kill  him. 

Doctor  McKeynolds  testified,  for  the  defense,  that  he  had  been  a 
practicing  physician  but  two  years.  He  had  known  the  defendant 
only  since  the  tragedy.  He  visited  the  defendant  four  or  five  times 
in  jail,  and  examined  him  to  benefit  himself  in  his  profession.  Wit- 
ness did  not  think  that  defendant  knew  his  profession  or  the  pur- 
pose of  his  visits.  It  was  the  unqualified,  professional  opinion  of 
the  witness  that  the  defendant  was  insane  when  he  committed  the 
homicide,  and  was  insane  before  that  time.  Witness  classed  his 
insanity  as  melancholia,  mixed  with  mania  and  monomania.  His 
mind  was  worse  than  usual  when  he  committed  the  homicide,  and 
he  was  then  in  no  wise  responsible  for  what  he  did.  In  the  opinion 
of  the  witness  as  a  physician,  the  defendant  was  an  insane  man 
with  perhaps  occasional  lucid  intervals.  He  was  crazy  all  the  time 
to  a  certain  extent,  but  worse  at  some  than  at  other  times,  and  at 
best  was  liable  to  break  out  at  any  moment  in  a  rage  or  paroxysm 
of  insanity,  which  he  could  not  possibly  control. 

Cross-examined,  witness  said  that  Mr.  Allen,  one  of  defendant's 
counsel,  was  present  at  one  of  witness's  conversations  with  defend- 
ant. Defendant  told  witness  in  one  of  his  interviews  that  his  father 
was  dead,  and  that  he  had  a  brother  who  was  an  idiot  from  birth. 
He  talked  about  the  homicide  he  had  committed,  and  neither  claimed 
nor  appeared  to  regret  the  act.  He  said  simply  that  he  went  into 
the  house  and  they  came  at  him,  when  he  cut  them  with  a  knife, 
and  that  he  thought  Youmans  was  seeking  the  ruin  of  his  daughter. 
Temporary  insanity  had  no  connection  with  this  case.  The  simple 
fact  about  the  condition  of  the  defendant  was  that,  in  the  opinion 
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of  tbe  witness,  be  was  insane  all  of  the  time,  his  malady  taking  at 
times  a  more  malignant  form  than  at  others.  There  is  no  snch  thing 
as  partial  insanity.  An  insane  man  is  crazy  or  more  crazy,  just  as 
a  man  with  a  fever  has  fever  or  more  fever.  Like  most  crazy  men, 
the  defendant  could  talk  rationally  upon  some  subjects.  The  de- 
fendant, at  the  time  of  the  killing,  had  no  control  whatever  over 
his  impulse,  and  was  in  no  degree  morally  responsible  for  what  he 
did.  There  was  no  possible  room  for  doubt  that  he  thought  his 
wife,  the  deceased,  and  Toumans  had  conspired  to  prostitute  his 
daaghter.  Undoubtedly  he  knew  the  fact  that  he  was  cutting  the 
deceased  when  he  cut  her,  but  it  is  quite  as  certain  that  he  thought 
he  was  doing  right.  Physicians  could  detect  mental  as  well  as 
physical  maladies. 

P.  H.  Allen,  a  lumber  dealer  in  Paris,  testified,  for  the  defense, 
that,  during  the  spring  of  1885,  the  defendant  came  to  his  place  of 
business  to  get  a  bill  of  lumber  purchased  by  Mr.  C.  N.  Allen.  The 
bill  comprised  three  wagon  loads.  When  defendant  came  for  the 
second  load  he  asked  for  certain  pieces  of  lumber  which  he  had 
taken  off  on  the  first  load,  of  which  fact  witness  could  not  possibly 
convince  him.  When  he  returned  for  the  third  load,  he  asked  for 
pieces  he  carried  with  the  second  load.  Witness  could  not  convince 
him  of  the  fact,  and  when  he  finally  told  defendant  that  he  could 
take  like  pieces,  but  that  he  would  charge  them  extra  to  Mr.  Allen, 
defendant  got  mad.  He  had  wearied  witness,  and  a  few  sharp 
words  ensued.    Witness  thpught  his  actions  exceedingly  strange. 

Mr.  Spurlin  testified,  for  the  defense,  that  the  defendant  came  to 
his  leather  shop  between  5  and  6  o'clock  on  the  day  of  the  homi- 
cide. He  said  that  he  wanted  some  leather,  and  proceeded  to  select 
it  himself,  and  would  not  permit  witness  to  select  it  for  him.  He 
took  an  indifferent  piece  with  which  he  said  he  wanted  to  repair  his 
harness.  He  then  asked  witness  if  he  would  wait  for  the  money  a 
few  days,  and  witness  told  him  that  he  would.  He  then  asked  how 
much  it  came  Jo.  Witness  told  him  the  amount  was  $4.05.  He 
then  said  a  few  words  about  something  else,  and  then  asked  again 
what  the  leather  came  to,  and  witness  told  him.  He  "  switched 
off"  four  several  times  on  other  subjects,  recurring  each  time  to  the 
question,  "How  much  does  it  come  to?"  and  each  time  the  witness 
told  him.  He  finally  started  out  of  the  door,  came  back  and  asked 
the  same  question,  and  wrote  the  amount  down  in  a  small  book. 
It  was  the  opinion  of  the  witness  that  he  was  crazy. 

Colonel  W.  H.  Johnson  testified,  for  the  defense,  that  he  was  a 
practicing  attorney,  residing  in  Paris,  Texas.    When  the  witness 
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went  borne  to  dinner  on  the  day  of  the  killing,  he  fdund  the  defend* 
ant  on  his  porch  waiting  for  him.  He  wanted,  he  said,  to  get  some 
advice  from  the  witness,  and  though  he  detained  the  witness  a  very 
long  time,  telling  in  an  incoherent,  rambling  manner  the  troubles 
he  had  had  in  his  family,  the  witness  could  never  understand  what 
he  wanted  witness  to  do.  Defendant  looked  and  acted  very 
strangely;  in  a  manner  that  indicated  excitement,  anxiety  and 
fright.  He  said  that  his  wife  had  taken  his  daughter  from  him, 
and  was  living  with  a  strange  man  and  a  Mrs.  Tighe,  and  that  they 
had  conspired  to  prostitute  his  daughter  and  murder  him.  Witness 
finally,  after  a  two  hours'  interview,  from  which  he  could  learn 
nothing  as  to  what  defendant  wanted  him  to  do  in  the  premises, 
persuaded  defendant  to  leave  and  call  at  his  office  later  in  the  day 
Witness  thought  the  defendant  crazy.  He  did  not  say  that  Hicklin. 
or  anybody  else  sent  him  to  witness. 

Charles  Holmes,  testifying  for  the  defense,  corroborated  the  de- 
fensive evidence  given  by  his  brother  Tyer,  and  repeated  the  sub- 
stance of  previous  accounts. of  the  interview  between  defendant  and 
Mrs.  Holmes  in  April,  1885,  about  the  division  of  the  property. 
He  testified,  in  addition,  that  he  went  into  the  jail  with  J.  R  G-. 
Long  to  get  defendant  to  sign  a  deed.  The  deed  was  read  over  to 
him  and  he  signed  it.  It  was  the  opinion  of  the  witness  that  he 
would  have  signed  his  own  death  warrant  as  readily  as  any  other 
document  at  that  time.  He  told  witness  on  that  occasion  that  he 
had  not  made  a  deed  to  Allen,  one  of  his  attorneys,  to  the  Delta 
county  land,  but  that  he  had  signed  a  number  of  papers;  that  he 
had  deeded  Allen  his  land  in  Paris;  that  Allen  and  Hodges,  his 
other  attorney,  had  brought  him  several  papers  which  he  signed; 
that  he  did  not  know  what  they  were  and  would  sign  no  more,  fear- 
ing trouble.  Witness  had  seen  a  deed  signed  by  his  father,  convey- 
ing the  Delta  county  land  to  Allen.     The  defense  closed. 

John  Greiner  testified,  for  the  State,  that  he  had  known  the  de- 
fendant for  twenty-five  years,  and  had  always  believed  him  sane 
but  eccentric.  Witness  had  a  small  business  transaction  with  de- 
fendant in  April,  1885.  Defendant  came  to  witness's  shop  and  got 
angry  with  the  witness  about  a  small  bill  which  the  witness  owed 
him.  He  went  off  and  placed  the  account  in  Mr.  Allen's  hands  for 
collection.  Allen  called  upon  witness  for  a  settlement,  saying  that 
he  did  not  want  to  sue  for  so  small  an  amount.  Witness  took  his 
little  boy  with  him  and  went  to  a  point  near  the  defendant's  house. 
He  then  sent  his  little  boy  with  the  money  to  pay  defendant  He 
did  not  want  to  speak  to  defendant,  because  of  his  treatment  about 
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the  bill.  When  witness's  son  banded  defendant  the  money,  he 
complained  that  it  was  not  the  amount  by  a  few  cents.  Witness 
then  walked  down  the  fence  to  a  point  near  where  the  defendant 
then  was,  and  handed  the  boy  the  few  additional  cents  demanded. 
The  bay  gave  the  money  to  defendant,  and  then  walked  off  with 
the  witness.  Witness  had  done  no  injury  to  defendant,  and  defend- 
ant had  no  reason  whatever  to  suspect  him  of  designs  upon  his  life. 
When  angry,  the  defendant  was  a  very  violent  man,  and  his  appear- 
ance was  strange  and  excited.  What  people  in  Texas  seemed  to 
call  insanity,  the  witness  called  eccentricity. 

J.  R.  G.  Long  testified,  for  the  State,  that  he  went  into  the  jail 
two  or  three  times  after  the  defendant's  incarceration  to  take  his 
acknowledgments  to  deeds,  etc.  Defendant  at  first  refused  to  sign 
the  instruments,  upon  the  ground  that  he  had  signed  so  many  he 
was  afraid  of  getting  into  trouble.  He  finally  signed  them.  Wit- 
ness had  no  opinion  as  to  bis  sanity  or  insanity. 

County  Clerk  C.  B.  Pegues  testified,  for  the  State,  that  he  took 
the  defendant's  acknowledgment  to  two  deeds  after  his  incarcer- 
ation in  jail.  Neither  of  the  deeds  was  read  to  the  defendant  in 
the  presence  of  the  witness.  Defendant  seemed  to  understand  what 
the  deeds  were. 

Two  or  three  witnesses  introduced  by  the  State  detailed  the  cir- 
cumstances of  recent  transactions  with  the  defendant,  and  declared 
their  belief  in  his  sanity. 

Doctors  Rush,  Neagle,  Fort  and  Scales  testified,  for  the  State, 
that  they  were  present  during  the  trial  and  heard  all  of  the  evidence 
in  this  case.  As  experts,  each  of  the  physicians  named  testified 
that,  assuming  the  truth  of  the  testimony,  there  was  no  room  left 
to  doubt  the  insanity  of  the  defendant  before  and  at  the  time  of  the 
commission  of  the  offense.  All  of  the  evidence,  in  the  opinion  of 
the  witnesses,  pointed  directly  to  the  insanity  of  the  defendant,  and 
it  was  purely  consistent  with  such  conclusion,  and  inconsistent  with 
his  sanity.  His  was  a  type  of  mixed  insanity,  the  elements  being 
melancholia,  mania  and  monomania.  He  did  not,  in  the  opinion  of 
either  of  the  witnesses,  think  it  at  all  wrong  to  kill  the  deceased 
persons  when  he  assaulted  them,  and  be  bad  no  manner  of  control 
over  his  impulse  to  do  so.  Doctor  Neagle,  who  was  the  Lamar 
county  jail  physician,  treated  the  defendant  during  his  incarceration 
in  jail,  and,  outside  of  the  testimony,  basing  his  opinion  upon  his 
examinations  of  the  defendant's  condition,  was  confident  that  he 
was  insane  at  the  time  of  the  killing.  Defendant  had  been  grow- 
ing gradually  worse  since  his  confinement,  which  was  only  natural. 
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It  was  scarcely  probable  that  be  knew  right  from  wrong  when  he 
killed  the  deceased.  Doctor  Fort  thought  that  at  the  time  of  the 
killing  the  defendant  may  have  had  mind  enough  to  know  the 
wrong  of  killing  anybody  but  the  persons  he  assaulted,  but,  with 
respect  to  them,  he  not  only  did  not  know  the  right  or  wrong  of  his 
act,  but  thought  it  perfectly  right  for  him  to  kill  them.  He  evidently 
thought  that  his  family  was  going  to  ruin,  and  that  his  daughter 
was  imminently  threatened  with  prostitution.  Doctor  Scales  thought 
that  the  defendant,  at  the  time  he  made  the  murderous  assaults, 
knew  whom  he  was  attacking,  and  possibly,  a  few  minutes  before, 
knew  the  wrong  of  committing  murder,  but  he  was  nevertheless 
impelled  to  the  deed  by  an  uncontrollable  impulse,  and  was  in  no 
sense  morally  responsible  for  what  he  did.  His  whole  moral  nature 
was  completely  subjected  to  the  insane  impulse  to  slay  the  parties 
he  attacked.  Witness  Scales  thought  the  defendant  had  been  insane 
for  several  years. 

Doctor  C.  G.  Jones  testified,  for  the  defense,  that  he  had  been  a 
practicing  physician  for  forty  years.  He  had  heard  all  of  the  evi- 
dence upon  this  trial,  and,  taking  it  all  to  be  true,  was  absolutely 
certain  that  the  defendant  was  insane  at  the  time  of  the  killing. 
The  testimony  was  consistent  and  conclusive.  Insane  persons  are 
notoriously  impervious  to  cold,  and  the  defendant,  according  to 
Mr.  Elliott,  detained  him  repeating  over  and  over  again  bis  family 
troubles  as  long  as  two  hours,  in  the  severe  cold,  and  nearly  caused 
Mr.  Elliott  to  freeze.  Insane  people,  it  was  known,  had  no  sense 
of  smell.  The  defendant,  deprived  of  this  faculty,  thought  the  rot- 
ten cheese  and  butter  pure.  An  impression  once  made  upon  the 
mind  of  a  crazy  person  can  never  be  removed,  and  hence  defendant 
has  believed  since  his  hog  pen  burned  up,  and  always  will  believe, 
in  the  face  of  incontrovertible  proof  to  the  contrary,  that  Mr. 
Wright  set  fire  to  that  hog  pen.  He  had  horses,  according  to  one 
of  the  witnesses,  and  yet  he  did  not  ride  away  after  the  homicide, 
but  went  on  foot  direct  to  his  old  home,  where,  if  be  had  any  sense 
at  all,  he  must  have  known  his  capture  was  inevitable.  Defendant 
had  lucid  moments,  no  doubt,  but  was  crazy  all  the  time.  He  was 
crazy  at  the  time  of  the  killing,  and  before  that  time,  and  is  crazy 
now.  In  the  opinion  of  the  witness,  he  was  born  crazy.  "While 
defendant  knew  that  it  would  be  wrong  for  him,  on  this  trial,  to 
get  up  and  kill  some  one  in  the  court  room,  he  not  only  did  not 
know  he  did  wrong  in  killing  Mrs.  Tighe,  but  thought  he  did  right. 
His  insanity  was  a  mixture  of  melancholia  and  monomania. 
,    The  motion  for  new  trial  denounced  the  verdict  as  diametrically 
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opposed  to  the  evidence,  and  assailed  the  correctness  of  the  charge 
of  the  court  in  several  particulars. 

No  brief  for  appellant  has  reached  the  Reporters* 

J.  HI  Hurts,  Assistant  Attorney-General,  for  the  State. 

White,  Pkesedino  Judge.  We  can  never  give  our  assent  to  a 
conviction  for  murder  based  alone  upon  the  evidence  as  shown  by 
this  record. 

The  defense  was  insanity.  If  expert  testimony  of  physicians  is 
to  be  credited;  if  opinions  of  persons  who  had  known  the  defend- 
ant longest  and  known  him  best  are  to  be  believed;  and  if  any 
faith  whatsoever  is  to  be  put  in  the  judgment  of  perfect  strangers, 
which  judgment  is  formed  from  the  actions  of  the  man,  then  we 
unhesitatingly  say,  in  oar  opinion,  the  defense  was  established  as 
conclusively  as  it  is  possible  to  establish  insanity  in  ninety-nine  cases 
oat  of  an  hundred. 

The  evidence  is  wholly  insufficient  to  support  the  verdict  and 
judgment,  and  the  judgment  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

[Opinion  delivered  December  16, 1885.] 


[No.  2148.] 
Ed  Parte  William  M.  Boole. 

Habeas  Corpus. — The  commissioners'  court  of  a  county  in  which  there  is 
neither  a  work  house  nor  a  farm  has  authority  under  the  Revised  Statutes 
(articles  3591-8597)  to  issue  an  order  requiring  a  prisoner  who,  under  a  con- 
viction for  a  misdemeanor,  refuses  to  pay  the  fine  and  costs  assessed  against 
him,  to  labor  on  any  public  improvements  in  process  of  construction.  It  is 
only  when  there  is  no  work  house  or  farm,  and  no  public  improvements 
upon  which  the  convict  can  be  put  to  work,  and  when  the  county  authori- 
ties have  failed  to  hire  him  out,  that  the  convict  can  claim  the  benefit  of 
article  816  of  the  Code  of  Criminal  Procedure.    See  this  case  in  illustration. 

Habeas  Carpus  on  appeal  from  the  County  Court  of  Palo  Pinto. 
Tried  below  before  the  Hon.  E.  K.  Taylor,  County  Judge. 

The  opinion  discloses  the  case. 
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No  brief  for  the  appellant 

J.  H.  Burt89  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  Appellant  was  convicted  of  a  misdemeanor  in 
the  county  court  and  adjudged  to  pay  a  fine  of  $100  and  the  costs 
of  the  prosecution,  said  costs  amounting  to  $78.53.  On  the  13th 
day  of  August,  1885,  in  default  of  payment  of  said  fine  and  costs, 
he  was  confined  in  jail.  On  the  14th  of  August,  1885,  he  made  and 
caused  to  be  filed  bis  affidavit  that  he  was  unable  to  pay  said  fine 
and  costs.  He  has  been  confined  in  jail  under  said  conviction  ever 
since  the  13th  of  August,  1885.  There  is  no  county  work  house  or 
farm  in  said  county.  There  was  a  public  improvement  to  be  made, 
however,  to  wit,  the  digging  of  a  well  for  the  use  of  the  jail.  By 
an  order  of  the  commissioners1  court  appellant  was  required  to  labor 
on  this  well  for  ten  hours  each  day,  Sundays  excepted,  at  a  credit  of 
$1  per  day  on  said  fine  and  costs.  This  he  refused  to  do,  although 
the  evidence  shows  he  was  able  to  do  such  labor.  He  sued  out  this 
habeas  corpus  before  the  county  judge,  claiming  that  he  had  remained 
in  jail  a  sufficient  length  of  time  to  be  entitled  to  his  discharge 
under  article  816  of  the  Code  of  Criminal  Procedure.  Upon  a  hear- 
ing of  the  application  the  judge  refused  to  discharge  him,  and  he  has 
appealed  to  this  court. 

We  are  of  the  opinion  that  he  is  not  entitled  to  his  discharge. 
The  commissioners'  court  had  the  authority  to  make  the  order 
requiring  him  to  work  on  the  well.  (R.  S.,  arts.  3591-3597.)  This 
work  he  was  bound  to  do,  if  able,  and  the  proof  shows  he  was  able. 
It  is  only  where  there  is  no  work  house  or  farm  in  a  county,  and 
no  public  improvements  upon  which  the  convict  can  be  put  to  work, 
and  where  the  county  authorities  fail  to  hire  him  out,  that  he  can 
claim  the  benefit  of  article  816,  Code  Criminal  Procedure.  If  there 
be  a  work  house  or  farm,  or  any  public  improvement  upon  which  he 
can  be  put  to  work,  the  county  authorities  are  not  bound  to  hire  him 
out,  but  may  require  him  to  labor  in  said  work  house,  or  upon  said 
farm  or  improvements,  and  his  refusal  to  do  such  labor  will  deprive 
him  of  the  right  to  claim  a  discharge  under  the  law. 

We  find  no  error  in  the  judgment  of  the  county  judge,  and  it  is 
affirmed. 

Affirmed. 

[Opinion  delivered  December  17, 1885.] 
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[No.  1831.] 

Tom  PRurrr  v.  The  State. 

1.  Assault  With  Intent  to  Murder— Charge  of  the  Court.— Assault  with 

intent  to  murder  can  be  committed  only  when  the  assault  is  made  with  the 
specific  intent  to  kill.  In  charging  that  it  was  sufficient  to  constitute  the 
offense  if  the  assault  was  made  with  the  intent  to  inflict  serious  bodily 
injury,  the  trial  court  committed  a  fundamental  error. 

2.  Change  of  Venue.—  Bill  of  Exceptions  must  present  the  ruling  of  the 

trial  court  refusing  an  application  for  a  change  of  venue,  otherwise  that 
question  will  not  be  revised  by  this  court. 

Appeal  from  the  District  Court  of  Bastrop.  Tried  below  before 
the  Hon.  H.  Teichmueller. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  Walter  Moore,  in  Bastrop  county,  Texas,  on  the  2d  day 
of  November,  1884.  A  term  of  four  years  in  the  penitentiary  was 
the  penalty  awarded. 

G.  W.  Janes  and  D.  M.  Scott,  for  the  appellant 

J.  27.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  There  is  a  fundamental  error  in  the  charge  of 
the  court.  In  effect,  it  instructs  the  jury  that  the  offense  of  assault 
with  intent  to  murder  may  be  committed  without  a  specific  intent 
to  kill, —  that  it  may  be  constituted  by  an  assault  with  intent  to 
inflict  serious  bodily  injury  upon  the  person  assaulted.  Such  is  not 
the  law.  There  can  be  no  assault  with  intent  to  murder  unless  the 
assault  was  made  with  the  specific  intent  to  kill.  (  White  v.  The 
State,  13  Texas  Ot.  App.,  259;  HarreU  v.  The  State,  id.,  374;  Gilles- 
pie v.  The  State,  id.,  415.) 

We  cannot  revise  the  action  of  the  court  overruling  the  defend- 
ant's application  to  change  the  venue,  because  the  same  is  not  pre- 
Vol.  XX— 9 


130  20  Texas  Court  of  Appeals.  [Galv.  Term, 

Opinion  of  the  court 

sen  ted  by  bill  of  exception.     (Code  Crim.  Proa,  art.  584;  Bowden, 
v.  The  State,  12  Texas  Ct.  App.,  246.) 

We  will  not  determine  other  questions  discussed  by  counsel  for 
appellant,  because  they  are  of  a  character  not  likely  to  occur  on 
another  trial,  and  are  furthermore  not  material.  The  judgment  is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  January  9, 1886.] 


[No.  1834.] 

20    ISO  GUILLERMO   CtJRIBL  V.   THB   STATE. 

36    116; 

Jury  Law.— The  Transcript  must  show  affirmatively  that  the  jurors  trying 
the  case  were  sworn.    Otherwise  a  conviction  cannot  stand. 

Appeal  from  the  District  Court  of  Starr.  Tried  below  before 
the  Hon.  J.  C.  Russell. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  Vidal  Flores,  in  Starr  county,  Texas,  on  the  11th  day  of 
January,  1885.  The  penalty  imposed  was  a  term  of  two  years  in 
the  penitentiary. 

No  brief  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  It  not  appearing  from  the  record  that  the  jurors 
who  tried  the  case  were  sworn  as  such,  the  conviction  cannot  be 
permitted  to  stand.  (Dresch  v.  The  State,  li  Texas  Ct.  App.,  175; 
McHenry  v.  The  State,  id.,  209;  Hotoard  v.  The  State,  13  Texas  Ct. 
App.,  612,  and  numerous  cases  therein  cited.) 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  January  9, 1886.] 
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[No.  1844.] 
Alexander  Wbrbiski  and  George  Champion  v.  The  State. 

1.  Scire  Facias — Citation. —  See  the  opinion  in  exteneo  for  recitals  in  a  scire 

facias,  held  sufficient  as  a  citation. 

2.  Same  —  Case  Overruled.—  It  is  not  required  that  the  citation  shall  show  by 

what  authority  the  bail  bond  was  taken ;  nor  when  or  by  virtue  of  what 
authority  the  principal  was  arrested.  Inasmuch  as  it  announces  the  con- 
trary rule,  the  case  of  Lindley  v.  The  State,  17  Texas  Ct.  App»,  121,  is  over- 
ruled. {Pearson  v.  The  State,  7  Texas  Ct  App.,  280,  was  decided  prior  to 
the  enactment  of  article  443  of  the  Code  of  Procedure,  and  therefore  is  not 
now  authority  on  this  subject.) 

3.  Same — Variance. — To  constitute  a  fatal  variance  the  pleadings  must  misde- 

scribe  the  cause  of  action  in  a  manner-calculated  to  mislead  or  surprise  the 
adverse  party.  The  citation  in  this  case  recites  the  authority  by  which  the 
principal  in  the  bond  was  arrested,  and  the  date  of  his  arrest,  and  these  re- 
citals are  variant  from  the  recitals  in  the  bond.  But  held  that,  the  recitals 
referred  to  being  unnecessary  to  the  sufficiency  of  the  citation,  they  are  to 
be  treated  as  mere  surplusage,  and,  therefore,  do  not  constitute  material 
variance. 

Error  from  the  District  Court  of  Cameron.  Tried  below  before 
the  Hon.  J.  C.  Russell. 

The  writ  of  error  in  this  case  was  prosecuted  from  the  judgment 
of  the  trial  court  forfeiting  the  appearance  bond  of  Guadalupe 
Belt  ran,  bailed  under  a  charge  of  felonious  theft.  The  amount  of 
the  bond  and  judgment  was  $300. 

Renfro  dk  Scott,  for  the  plaintiffs  in  error. 

J.  E.  Burls,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  The  citation  contains  all  the  requisites  of  the 
statute.  It  runs  "in  the  name  of  the  State  of  Texas."  It  is 
directed  to  the  sheriff  or  any  constable  of  Cameron  county,  the 
county  in  which  the  sureties  reside.  It  states  the  name  of  the  prin- 
cipal in  the  bail  bond,  and  the  names  of  the  sureties.  It  states  the 
date  of  the  bail  bond,  and  the  offense  with  which  the  principal  is 
charged.  It  states  the  forfeiture  of  said  bail  bond,  naming  the  court 
before  which  the  forfeiture  was  taken,  the  time  when  taken,  and 
the  amount  for  which  it  was  taken  against  each  surety.  It  notifies . 
the  sureties  to  appear  at  the  next  term  of  the  court  and  show  cause 
why  the  forfeiture  should  not  be  made  final,  and  it  is  signed  and  at- 
tested officially  by  the  clerk  issuing  the  same.  (Code  Crim.  Proa, 
art.  443;  Willson's  Cr.  Forms,  601,  p.  269.) 
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It  is  not  required  that  citation  should  show  by  what  authority  the 
bail  bond  was  taken.  {Brown  v.  The  State,  18  Texas  Ct.  App.,  326.) 
Nor  when,  or  by  virtue  of  what  authority,  the  principal  was  ar- 
rested. In  Lindley  v.  The  State,  17  Texas  Ct.  App.,  121,  this  court, 
following  the  case  of  Pearson  v.  The  State,  7  Texas  Ct.  App.,  280, 
held  certain  other  statements  than  those  prescribed  by  article  443  of 
the  Code  of  Criminal  Procedure  essential  to  the  validity  of  the 
citation.  The  Pearson  case  was  decided  prior  to  the  enactment  of 
article  443,  and  hence  is  not  applicable  to  a  citation  issued  since  that 
enactment.  This  was  overlooked  in  the  decision  of  Lindley  v.  The 
State,  supra,  and  that  decision  is  manifestly  erroneous,  and  is  over- 
ruled in  so  far  as  it  prescribes,  other  requisites  for  a  citation  than 
those  specified  in  said  article  443. 

In  the  case  before  us,  while  the  citation  contains  all  the  requisites 
prescribed  by  the  statute,  it  also  recites  the  authority  by  which  the 
principal  was  arrested,  and  the  date  of  such  arrest,  and  these  recitals 
are  variant  from  the  recitals  in  the  bail  bond.  It  is  contended, 
therefore,  by  plaintiffs  in  error  that  there  is  a  variance  between  tho 
allegations  and  the  proof,  and  that  this  variance  must  cause  a  reversal 
of  the  judgment. 

We  are  of  the  opinion  that  the  variances  complained  of  are  not 
fatal.  The  recitals  in  the  citation  of  the  authority  by  which  the 
principal  was  arrested,  and  the  date  of  the  arrest,  being  unnecessary, 
are  surplusage  and  are  immaterial.  They  are  not  descriptive  of  the 
bail  bond.  To  constitute  a  fatal  variance  there  must  be  a  material 
misdescription  in  the  pleadings  of  the  cause  of  action,  such  as  is 
calculated  to  mislead  or  Surprise  the  adverse  party.  (McClelland  v. 
Smith,  3  Texas,  210;  Warrington  v.  The  State,  1  Texas  Ct.  App., 
168.) 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

[Opinion  delivered  January  9, 1886.] 


[No.  1843.] 
Alexander  Weebiski  and  George  Champion  v.  The  State. 

Scibe  Facias  — Bail  Bond  — Variance.— The  bail  bond  in  this  case  was  con- 
•  ditioned  that  the  principal  appear  to  answer  the  charge  of  theft  of  property 
over  the  value  of  $20.  The  condition  recited  in  the  judgment  nisi  was  that 
the  defendant  "appear  at  the  present  term  of  the  court  to  abide  the  judg- 
ment upon  his  said  appeal."  Held,  that  the  variance  between  the  bond  and 
the  judgment  nisi  is  fatal. 
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Error  from  the  District  Court  of  Cameron,  Tried  beiow  before 
the  Hon.  J.  C.  Eusselt. 

This  writ  of  error  was  prosecuted  from  the  final  judgment  of  the 
trial  court  on  the  forfeited  bond  of  Guadalupe  Beltran,  bailed 
under  a  charge  of  felonious  theft.  The  amount  of  the  bond  and 
judgment  was  $150. 

Renfro  cfe  Scott,  for  the  plaintiffs  in  errof. 

e7I  H.  Hurts,  Assistant  Attorney-General,  for  the  Stata 

White,  Presiding  Judge.  Plaintiffs  in  error  were  sureties  upon 
a  bond  executed  by  one  Beltran  for  his  appearance  at  the  September 
term,  1883,  of  the  district  court  of  Cameron  county,  to  answer  to 
44  a  charge  of  theft  of  property  over  $20  in  value."  Beltran  having 
failed  to  appear  and  answer  an  indictment  found  against  him  for 
said  offense,  a  judgment  nisi  was  rendered  against  him  and  his  sure* 
ties,  which  recites  that  the  bond  forfeited  by  said  judgment  was 
one  conditioned  for  the  personal  appearance  of  the  defendant  "at 
the  present  term  of  this  court  to  abide  the  judgment  upon  his  said 
appeal.9' 

The  appearance  bond  signed  by  these  plaintiffs  in  error  was  not  an 
appeal  bond  and  contained  no  such  condition  as  that  stated  in  the 
judgment  nisi.  Manifestly  there  is  a  fatal  variance  between  the 
appearance  bond  and  the  judgment  nisi.  (Bailes  v.  The  Slate,  20 
Texas,  498;  State  v.  Cox,  25  Texas,  404;  Cowen  v.  The  State,  3 
Texas  Ct.  App.,  380;  Hedmh  v.  The  State,  id.,  571;  Smith  v.  Th* 
State,  7  Texas  Ct.  App.,  160;  Arrington  v.  The  State,  13  Texas  Ct. 
App.,  554;  Houston  v.  The  State,  id.,  5CI0;  Ooodin  v.  The  State,  14 
Texas  Ct.  App.,  443;  Hester  v.  The  Slate,  15  Texas  Ct.  App„  418.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  January  9, 1886.] 


[No.  1830.] 
Fernando  Ramirez  v.  The  State. 

Theft— Charge  of  the  Court.-— Circumstantial  Evidence  being  alone  relied 
upon  to  establish  the  fraudulent  taking  of  the  aUeged  stolen  animal,  the  trial 
court,  by  failing  to  give  in  charge  the  law  governing  such  evidence,  com- 
mitted fundamental  error. 
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Appeal  from  the  District  Court  of  Lea  Tried  below  before  the 
Hon.  L  B.  McFarland. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  Charles  Wilson,  in  Lee  county,  Texas,  on  the  1st  day 
of  December,  1884.  A  term  of  five  years  in  the  penitentiary  was 
the  penalty  assessed  against  the  appellant. 

No  brief  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney -General,  for  the  State. 

White,  Peesidino  Judge.  So  far  as  the  fraudulent  taking  of  the 
animal  is  concerned,  the  evidence  is  wholly  circumstantial.  No 
charge  or  instruction  was  given  the  jury  by  the  court  upon  the  law 
applicable  to  such  a  state  of  facts.  It  is  therefore,  as  has  been  re- 
peatedly decided,  fundamentally  deficient.  (See  authorities  collated 
in  Wright  v.  The  State,  18  Texas  Ct.  App.,  358.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  January  9, 1886.] 


[No.  1871.] 
Robert  Smith  v.  The  State. 

Practice— Postponement— New  Trial.— See  the  opinion  in  extenso  for  a 
showing  of  diligence  in  an  application  for  a  postponement  of  the  trial  to  a 
future  day  of  the  term,  held  sufficient,  and  the  statement  of  the  case  for 
evidence  set  out  in  the  application  for  a  postponement,  which,  in  view  of 
the' ruling  of  the  trial  court,  and  the  evidence  adduced,  entitled  the  defend- 
ant to  a  new  trial. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before 
the  lion.  EL  Teichmueller. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  James  Reynolds,  in  Fayette  county,  Texas,  on  the  29th 
day  of  October,  1884.  A  term  of  six  years  in  the  penitentiary  was 
the  penalty  awarded. 

James  Reynolds  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  near  the  town  of  Schnlenburg,  in  Fayette  county, 
Texas.    Witness  went  to  the  town  of  Schulenburg  on  the  evening 
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of  Wednesday,  October  29, 1884,  riding  the  horse  described  in  the 
indictment.  That  animal  was  a  paint  pony,  his  brand  being  an  in- 
describable Mexican  device.  About  sundown  on  that  evening  the 
witness  hitched  that  horse  to  a  public  rack,  and  left  him.  He  re- 
turned about  8  o'clock  on  that  night,  and  found  that  his  horse  had 
been  taken  away  by  some  one.  When  taken  the  horse  had  on  a 
small  "applehorn"  saddle,  from  the  horn  of  which  a  quirt  was  sus- 
pended, and  in  the  rear  of  which  a  small  "slicker"  which  belonged 
to  the  witness's  brother  was  secured.  On  the  Sunday  following, 
the  witness  heard  of  his  horse  in  the  town  of  Led  better,  through  an 
advertisement  in  the  Galveston  JVews,  which  described  the  horse, 
and  his  then  whereabouts.  Witness  went  ta  Ledbetter  on  the  fol- 
lowing Monday,  and  at  the  livery-stable  of  J.  F.  McGuire  found 
his  horse,  saddle,  rope,  quirt  and  slicker.  The  horse  belonged  to 
witness  and  was  taken  from  his  possession  without  his  consent. 

Little  Stansel,  the  next  witness  for  the  State,  testified  that  be 
lived  on  the  publio  road  betweea  Sohulenburg  and  La  Grange,  u 
short  distance  from  the  former  town.  Witness  knew  the  prosecuting 
witness  Reynolds,  and  also  knew  his  paint  horse,  the  animal  men- 
tioned in  the  indictment.  Witness  saw  Reynolds  riding  that  horse 
towards  Schulenburg  late  in  the  evening  of  Wednesday,  October  29, 
1884.  Late  on  the  same  night,  a  negro  rode  that  horse  up  to  the 
witness's  house,  stopped,  and  asked  the  witness  if. he  was  on  the 
right  road  to  La  Grange.  The  witness  could  recognize  the  horse  in 
the  dark,  but  not  the  man,  and  could  not  say  that  the  defendant  on 
trial  was  the  man  he  saw  that  night  on  Reynolds's  paint  horse.  The 
man  described  had  on  a  pair  of  new  boots  when  he  stopped  at  wit- 
ness's house  dn  Reynolds's  horse. 

G.  Bohms  testified,  for  the  State,  that  he  resided  in  the  town  of 
Schulenburg,  Fayette  county,  Texas,  in  October,  1884,  and  was  then 
engaged  in  merchandising.  He  knew  the  defendant  well,  and  re- 
membered that  he  was  in  the  witness's  store  about  11  o'clock  on  the 
morning  of  October  29, 1884,  and  purchased,  among  other  things,  a 
pair  of  boots  and  a  hat. 

It  was  admitted  that  the  defendant,  in  the  town  of  Schulenburg, 
about  11  o'clock  on  the  morning  of  Wednesday,  October  29,  1884, 
sold  a  grey  horse  to  Louis  Barca,  and  executed  his  bill  of  sale,  which 
bill  of  sale  had  been  lost. 

J.  F.  McGuire  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  in  Ledbetter,  Fayette  county,  Texas.  While  the  wit- 
ness was  sitting  in  front  of  the  hotel  in  Ledbetter,  shortly  after 
noon,  on  or  about  the  last  day  of  October,  1S84,  one  Robinson,  who 
was  a  hostler  at  the  witness's  livery-stable,  came  to  witness  and  told 
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him  of  a  negro  who  had  a  horse  he  was  offering  to  sell.  The  wit- 
ness first  examined  the  horse,  and  then  looked  well  at  the  negro, 
and  remarked  that  the  horse  might  have  been  stolen  from  some  one. 
The  negro  replied  that  the  title  was  perfectly  good,  and  that  be 
would  take  $50  for  the  animal.  The  witness  offered  him  $20  for 
the  animal,  which  after  some  hesitation  and  talk  be  agreed  to  take. 
Witness  then  directed  bim  to  take  the  horse  to  the  stable,  and 
followed.  After  an  employee  of  the  witness  had  taken  the  horse 
into  the  stable,  witness  walked  up  to  the  negro,  palled  up  his  hat 
and  looked  at  him  well.  At  the  same  time  he  told  his  employee, 
Robinson,  to  look  at  the  man  well,  so  that  he  could  identify  him  in 
the  future,  if  necessary.  Witness  remarked  in  the  same  connection 
that  he  believed  the  horse  was  stolen  property.  Defendant  then 
wanted  to  take  the  horse  out  of  the  stable.  Witness  declined  to 
deliver  the  horse,  saying  that  he  had  purchased  him,  and  would  go 
to  a  certain  store,  that  of  McClellan,  and  write  a  bill  of  sale,  and 
directed  the  man  to  go  to  that  store,  sign  the  bill  of  sale,  and  get 
his  money.  Witness  went  to  McClellan's  store  to  write  the  bill  of 
sale.  He  was  soon  joined  by  his  employee,  Robinson,  who  said  some- 
thing about  the  man  sending  him  for  the  money.  Witness  told 
Robinson  to  go  back  and  tell  the  man  that  he,  witness,  was  tele- 
graphing to  different  points  to  find  out  from  whom  the  horse  had 
been  stolen.  Robinson  left  and  soon  returned  and  told  witness  that 
the  man  who  sold  him  the  horse  had  left  without  horse  or  money. 
Witness  then  telegraphed  the  Galveston  News,  describing  the  horse, 
and  notifying  the  owner  to  call  for  him.  The  horse  was  kept  at 
the  witness's  stable  several  days.  Witness  was  away  and  did  not 
know  what  day  the  owner  appeared  and  claimed  him.  The  owner 
got  the  horse  from  W.  fi.  McClellan,  whom  the  witness  left  in  charge 
of  his  business.  The  animal  described  was  a  paint  pony  in  an  inde- 
scribable Mexican  brand.  He  was  brought  to  the  witness's  stable, 
and  his  sale  to  witness  was  there  negotiated,  by  the  defqpdant* 
There  was  no  question  or  doubt  in  the  mind  of  the  witness  as  to  the 
identity  of  the  defendant.  The  witness  conducted  a  wood-yard  in 
connection  with  his  livery  business,  and  employed  constantly  from 
forty  to  fifty  negroes.  He  always  closely  observed  negroes, —  a 
habit  incident  to  his  employment  of  negroes,  and  as  a  means  of 
identifying  them,  and  he  knew  that,  having  once  particularly  ob- 
served a  negro,  he  would  know  him  afterwards.  La  Grange  is  situ- 
ated nearly  midway,  and  on  the  route  from  Schulenburg  to  Led  better, 
about  seventeen  miles  from  the  former,  and  about  nineteen  miles 
from  the  latter  place. 
Jake  Robinson,  testifying  for  the  State,  corroborated  McGuire  as 
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to  the  description  of  the  horse,  and  added  that  he  first  saw  the  de- 
fendant shortly  before  dinner  on  the  da}7  of  the  transaction  described 
by  McGuire.  Defendant  came  to  the  stable  and  asked  witness  what 
it  would  cost  him  to  have  his  horse  fed.  Witness  told  him  and  he 
left,  saying  that  he  would  bring  his  horse  presently  to  be  fed.  On 
his  way  to  dinner,  the  witness  saw  the  defendant  in  the  street  and 
asked  him  about  bringing  his  horse  to  the  stable  to  be  fed.  Defend- 
ant brought  the  horse  to  the  stable  shortly  after  the  witness  got 
back  from  dinner.  Witness  asked  him  why  he  did  not  bring  his 
horse  up  the  front  public  street  He  replied  that  he  did.  Witness 
told  him  that  he  was  telling  an  untruth;  that  he,  witness,  saw  bim 
bring  the  horse  up  the  back  way.  Defendant  then  said  that  be 
wanted  to  sell  the  horse.  Witness  replied  that  he  would  buy  no 
horse  unless  he  knew  that  the  title  to  the  same  was  good,  but  that 
perhaps  McGuire  would  purchase.  Witness  then  took  the  defend- 
ant to  McGuire,  who  was  then  at  the  hotel,  and  told  him  that  the 
defendant  wanted  to  sell  a  horse.  McGuire  looked  at  defendant, 
and  remarked  that  possibly  the  horse  he  offered  for  sale  was  a  stolen 
horse.  Defendant  denied  that  such  was  the  fact,  and  after  some 
talk  McGuire  agreed  to  buy  the  horse  for  $20,  and  told  witness  and 
defendant  to  take  the  horse  to  the  stable  while  he  went  to  McClel- 
lan's  store  to  write  a  bill  of  sale.  Arrived  at  the  stable  the  defend- 
ant complained  that  he  was  sick,  and  declined  to  go  to  McClelland 
store  to  sign  the  bill  of  sale,  and  get  his  money,  and  asked  witness 
to  go  for  him.  Witness  went,  and  McGuire  told  him  to  go  back 
and  tell  defendant  to  come  to  the  store.  Witness  complied  and  re- 
turned with  defendant,  but  defendant  would  not  enter  the  store, 
but  only  looked  in  at  a  window.  When  witness  went  back  to  the 
stable,  the  defendant  was  gone,  and  witness  saw  no  more  of  him 
until  after  bis  arrest.  When  witness  and  defendant  went  to  McClel- 
lan's  store,  McGuire  told  witness  to  take  a  good  look  at  defendant. 
McGuire  did  not  go  with  witness  and  defendant  from  the  hotel  to 
the  stable;  be  did  not,  at  the  stable,  take  defendant's  hat  off  and 
tell  witness  to  observe  him  closely  in  order  to  know  him  in  the 
future;  he  did  not  direct  witness  to  go  from  McClellan's  store  and 
tell  defendant  that  he  was  telegraphing  to  find  out  the  owner  of 
the  horse.  Defendant  on  trial  was  unquestionably  the  man  who 
sold  the  paint  horse  to  McGuire.    The  State  closed. 

Sam  Grant  was  the  first  witness  for  the  defense.  He  testified 
that  he  saw  the  defendant  in  the  town  of  Schulenburg  on  the  29th 
day  of  October,  1884,  and  about  3  o'clock  on  that  evening  saw  him 
buy  a  ticket  to  Luling  and  board  the  train  going  west  towards 
Luling,  and  knew  that  he  left  Schulenburg  on  that  train. 
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0.  McDaniel  testified,  for  the  defense,  that  the  defendant  came 
to  bis  house  in  Luling,  Texas,  some  little  time  after  the  west-bound 
train  arrived  on  Wednesday  evening,  October  29,  1884.  Defendant 
ate  supper  at  witness's  house  on  that  night,  and  then  went  to  the 
house  of  Frances  Harrell,  the  witness's  mother.  The  said  Frances 
testified  that  the  defendant  spent  that  night  at  her  house. 

Lou  Williams  testified,  for  the  defense,  that  she  boarded  the  east- 
bound  train  at  Schulenburg,  on  Thursday,  October  SO,  1884,  and 
found  the  defendant  in  one  of  the  cars.  Defendant  said  that  he 
had  come  from  Luling  on  that  train,  'the  two  went  together  to 
Eagle  Lake,  and  picked  cotton  for  the  next  two  or  three  weeks. 

Welter,  Coleman  and  Brown  testified  for  the  defense  that,  during 
the  several  years  they  had  known  the  defendant,  be  had  sustained  a 
good  reputation  for  honesty. 

According  to  the  application  for  postponement,  the  defendant  ex- 
pected to  prove  by  the  absent  witness  Tevis,  that  he,  Tevis,  was  at 
the  railroad  depot  in  the  town  of  Flatonia,  Texas,  when  the  west- 
bound passenger  train  passed  on  the  evening  of  October  29,  1884; 
that  he  saw  defendant  on  that  train,  and  that  defendant  told  him 
that  he  was  en  route  to  Luling. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Phelps  <fe  Lane,  for  the  appellant 

J.  H.  Hurts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  In  this  case  the  indictment  was  pre- 
sented and  filed  on  the  20th  of  November.  On  the  21st  defendant 
procured  the  issuance  of  process  for  his  witnesses,  and  amongst  them 
an  attachment  for  the  witness  Tevis,  which  was  returned  not  ex- 
ecuted, on  the  28th,  the  day  on  which  the  case  was  called  for  trial. 
When  the  case  was  called  defendant  applied  for  a  postponement  to 
a  future  day  of  the  term,  in  order  that  he  might  secure  the  attend- 
ance of  his  absent  witness,  Tevis,  who,  it  was  alleged,  was  on  that 
day  at  Columbus,  sick  and  unable  to  attend;  and  a  telegram  from 
said  witness  was  made  an  exhibit  to  the  motion  showing  that  he 
was  sick  at  Columbus,  which  is  in  the  adjoining  county  to  Fayette. 
It  was  nearly  a  month  after  this  application  for  a  postponement  was 
made  and  overruled  by  the  court,  before  the  court  was  adjourned  for 
the  terra,  on,  to  wit,  the  26th  day  of  December,  1885. 

We  are  of  opinion  defendant  was  entitled  to  tho  postponement 
when  the  evidence  sought  from  the  absent  witness  is  considered  with 
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the  evidence  adduced  at  the  trial.  Dae  diligence  to  get  the  witness 
was  shown ;  the  testimony  was  material,  and  it  is  not  lacking  in 
probability  as  to  truth  when  taken  in  eonneotion  with  other  evi- 
dence in  the  case.  {Miles  v.  Tlie  State,  14  Texas  Ct.  App.,  436; 
McDow  v.  The  Slate,  10  Texas  Ct.  App.,  98;  Ninnon  v.  The  State, 
17  Texas  Ct  App.,  650.)  Having  refused  the  application  in  the  first 
instance  erroneously,  it  was  additional  error  to  overrule  the  motion 
for  a  new  trial  based  upon  this  ground. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reverted  and  remanded* 

[Opinion  delivered  January  9, 1886.] 


[No.  1828.] 
Kafakl  PizaSo  v.  The  State. 

1.  Practice — Jeopardy — Bill  of  Exceptions.— It  is  not  essential  to  the  suf- 

ficiency of  a  plea  of  former  jeopardy  that  a  record  of  the  proceedings  on 
the  former  trial  shall  be  perpetuated  by  a  bill  of  exceptions. 

2.  Sake.— Former  Jeopardy  is  a  constitutional  and  not  a  statutory  defense  to 

crime,  and  although  the  plea  of  former  jeopardy  is  not  one  known  to  the 
statutory  law  of  this  State,  and  has  no  place  assigned  it  in  the  regular  order 
of  pleading,  it  is  a  plea  available  to  an  accused,  under  the  provision  of  the 
Constitution,  and  may  be  interposed  even  after  the  jury  has  been  impaneled, 
and  the  plea  of  not  guilty  entered.  The  trial  court,  therefore,  erred  in 
striking  out  the  defendant's  plea  of  former  jeopardy  in  this  case,  upon  the 
ground  that,  being  filed  after  the  jury  was  impaneled  and  the  plea  of  not 
guilty  entered,  it  was  filed  too  late. 

3.  Jeopardy— Case  Approved.— A  definition  of  jeopardy  to  which  this  court 

adheres  was  announced  in  Powell's  case,  17  Texas  Ct.  App.,  845,  as  follows: 
44  When  a  person  has  been  placed  upon  his  trial  upon  a  valid  indictment  for 
an  offense  involving  life  or  liberty,  in  a  competent  court,  and  a  competent 
jury  has  been  impaneled,  sworn  and  charged  with  his  case,  he  is  '  put  in 
jeopardy '  within  the  meaning  of  the  constitutional  provision,  and  from  a 
repetition  thereof  upon  the  same  indictment,  or  upon  any  other  indictment 
for  .the  same  offense,  this  constitutional  shield  forever  protects  him.  Where- 
fore, after  jeopardy  has  once  so  attached,  if  without  lawful  authority  the 
trial  court  discharges  the  jury  without  his  consent  and  before  verdict,  he 
cannot  legally  be  again  tried  for  the  same  offense."  See  the  opinion  in 
extenso  on  the  question. 

4.  Same— Practice— Continuance— Jury  Law.—  Article  568  of  the  Code  of 

Criminal  Procedure  provides  that  "  a  continuance  may  be  granted  on  appli- 
cation of  the  State  or  defendant  after  the  trial  has  commenced,  when  it  is 
made  to  appear  to  the  satisfaction  of  the  court  that  by  some  unexpected 
occurrence  since  the  trial  commenced,  which  no  reasonable  diligence  could 
have  anticipated,  the  applicant  is  so  taken  by  surprise  that  a  fair  trial  can- 
not be  had;  or  the  trial  may  be  postponed  to  a  subsequent  day  of  the  term." 
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Held*  that  it  is  not  contemplated  by  the  said  article  that,  in  case  of  post- 
ponement of  the  trial,  after  the  jury  was  impaneled,  the  court  had  also  the 
right  to  discharge  the  jury ;  nor  would  it  have  such  right  even  in  the  case 
of  a  continuance  for  the  term,  except  upon  a  clear  showing  of  necessity. 
5.  Jeopardy — Case  Stated.— This  case  was  originally  reached  and  called  on 
the  23d  day  of  October,  1885,  when  both  the  State  and  the  defendant  an- 
nounced ready  for  triaL  A  jury  was  legally  impaneled  and  sworn,  the 
indictment  was  read  to  them  and  the  defendant  entered  his  plea  of  "not 
guilty."  Thereupon  the  State's  attorney,  upon  the  ground  that  he  had  an- 
nounced ready  upon  the  incorrect  information  of  the  sheriff  that  the  prin- 
cipal prosecuting  witnesses  were  in  court,  moved  the  court  to  postpone  the 
trial  to  a  future  day  of  the  term,  and  discharge  the  jury,  to  which  motion 
'  the  defendant  objected  that  he  was  already  upon  trial,  and  was  in  jeopardy. 
The  court  overruled  the  objection,  discharged  the  jury  and  postponed  the 
trial  Held,  that  the  defendant  was  in  jeopardy,  and  his  plea  of  former 
jeopardy,  interposed  at  the  subsequent  day  when  he  was  placed  upon  trial 
before  another  jury,  should  have  prevailed.  See  the  opinion  inextenso  on 
the  question. 

Appeal  from  the  District  Court  of  Cameron.  Tried  below  before 
the  Hon.  J.  C.  Russell. 

The  conviction  in  this  case,  supplemented  by  a  ponalty  of  two 
years  in  the  penitentiary,  was  for  unlawfully  branding  a  calf,  not 
his  own,  without  the  consent  of,  and  with  the  intent  to  defraud,  tho 
owner.  The  disposition  of  the  case  necessitates  no  statement  of  the 
facts  proved. 

W.  A.  Crafts^  for  the  appellant 

c/.  27.  BurUy  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  convicted  in  the  lower 
court  and  given  two  years  in  the  penitentiary  upon  a  prosecution 
for  illegally  branding  a  calf.  A  decision  of  one  question  will  dis- 
pose of  the  case  on  this  appeal.  This  question  is  presented  by  ap- 
pellant's first  bill  of  exceptions,  which,  after  stating  the  case,  is  as 
follows,  viz.: 

"  Be  it  remembered  that  upon  the  trial  of  this  cause  the  following 
proceedings  were  had :  On  this  23d  day  of  October,  1885,  this  cause 
being  regularly  reached  and  duly  called  for  trial,  came  the  State  by 
the  district  attorney  and  the  defendant  in  person  and  by  his  counsel, 
and,  both  parties  having  announced  ready  for  trial,  came  also  a  jury 
of  twelve  good  and  lawful  men  of  Cameron  county,  to  wit,  John 
Notus  and  eleven  others,  who  were  duly  impaneled,  tried  and  sworn 
according  to  law;  and  thereupon  the  indictment  against  the  defend* 
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ant  herein  was  duly  read  to  the  jury  and  the  defendant  required  to 
plead  thereto*  and  thereupon  he,  the  defendant,  pleaded  not  guilty; 
and  thereafter  the  district  attorney  moved  the  court  to  postpone  the 
trial  of  this  cause  to  another  day  of  this  term,  and  discharge  the 
jury  from  the  further  consideration  thereof;  to  which  defendant 
objected,  because  he  was  already  on  trial  and  in  jeopardy,  which 
objection  the  court  overruled;  and  the  court  then  granted  the  post- 
ponement of  this  cause  and  discharged  the  jury  irora  all  further 
consideration' thereof;  to  which  ruling  and  action  of  the  court  the 
defendant  duly  excepted  in  open  court  at  the  time  the  same  was 
made  and  done,  and,  time  therefor  being  allowed,  this  bill  embody- 
ing such  exception  is  now  prepared  and  presented  in  open  court  for 
allowance,  and  after  having  been  duly  submitted  to  counsel  for  the 
State  it  is  allowed,  signed  and  ordered  to  be  made  a  part  of  the 
record  of  this  cause.  So  done  and  ordered  in  open  court  on  this 
the  23d  day  of  October,  1885,  with  the  following  explanation  (viz., 
that)  the  district  attorney  having  discovered  that  his  material  wit- 
ness without  whom  he  could  not  proceed  was  absent,  and  having 
announced  for  trial  under  the  belief  such  witness  was  present  in  court, 
having  been  so  informed  by  the  sheriff. 

(Signed)  "J.  0.  Russell, 

"Judge  28th  Jud.  District." 
This  exception,  it  will  be  noticed,  was  reserved  to  the  action  of 
the  court  upon  the  first  trial.  As  a  precautionary  measure,  in  order 
to  perpetuate  the  facts,  it  was  perhaps  well  enough  that  the  excep- 
tion was  then  saved,  but  a  saving  of  such  bill  at  that  time  was  by 
no  means  an  essential  requisite  to  the  right  to  plead  and  establish 
jeopardy  in  a  subsequent  trial  For,  as  was  said  by  the  supreme 
court  of  Mississippi,  where  such  exception  had  not  been  taken  on 
the  first  trial :  "  It  could  never  have  been  intended  that  a  man 
should  have  excepted  in  the  court  below  to  something  obviously  for 
his  own  benefit.  He  did  object  •  .  .  when  placed  upon  trial 
for  the  same  offense  at  the  next  term,  which  was  as  soon  as  he  was 
|  called  upon  to  do  so."  ( Whitten  v.  The  State,  61  Miss.,  717.) 
|  Three  days  after  the  discharge  of  the  jury  and  postponement  of 

I       the  case,  it  was  again  called  for  trial  and  a  new  jury  impaneled, 
I       when  the  defendant  pleaded  not  guilty  and  former  jeopardy.     On 
i       notion  of  the  district  attorney  the  plea  of  former  jeopardy  was 
stricken  out  because  filed  after  the  impaneling  of  the  jury  and  the 
!       entering  of  a  plea  of  not  guilty  by  the  defendant.    Now,  our  Code 
of  Criminal  Procedure  is  entirely  silent  and  makes  no  mention  of 
such  a  plea  as  that  of  "former  jeopardy,"  and  yet  it  is  expressly 
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declared  by  our  Constitution,  in  the  fourteenth  section  of  the  Bill 
of  Rights,  that  "  no  person  for  the  same  offense  shall  be  twice  pat 
in  jeopardy  of  life  or  liberty."  No  time  or  order  of  pleading  is 
anywhere  provided  for  this  plea,  and  yet  will  any  one  claim  that 
the  silence  of  the  Code  or  arbitrary  rales  with  regard  to  other 
defenses  can  apply  so  as  to  render  nugatory  or  defeat  a  right  to  such 
plea  and  defense.  This  court  held  otherwise  in  express  terms  in 
Blandford's  case,  10  Texas  Ct.  App.,  627.  It  is  true  that  the  dis- 
cussion of  this  particular  question  in  that  case  was  obiter  dicta,  yet 
nevertheless  the  enunciations  of  the  principle  therein  contained  are 
sound  propositions  of  law.  We  are  of  opinion  that  the  court  com- 
mitted an  error  in  holding  that  the  plea  was  not  filed  at  the  proper 
time  and  in  due  order  of  pleading,  and  for  that  reason  striking  it 
out  and  depriving  the  defendant  of  the  benefit  of  it. 

The  question  then  is,  was  the  plea  a  good  one  in  law?  As  to  the 
facts  there  can  be  no  question;  they  are  fully  stated  in  the  bill  of 
exceptions  copied  above.  Was  defendant  in  jeopardy  when  the  case 
was  first  postponed  and  the  jury  discharged?  If  so,  then  he  could 
not  be  placed  in  jeopardy  a  second  time  for  the  same  offense,  if  the 
jury  were  improperly  or  illegally  discharged. 

What  is  a  proper  construction  to  be  placed  upon  the  term  "  jeop- 
ardy," as  used  in  the  Constitution,  and  what  does  it  mean?  This  is 
fully  explained  in  Powell's  case,  17  Texas  Ct.  App.,  345,  wherein  it 
was  held  that  "  when  a  person  has  been  placed  upon  his  trial  upon 
a  valid  indictment  for  an  offense  involving  life  or  liberty,  in  a  com* 
petent  court,  and  a  competent  jury  has  been  impaneled,  sworn  and 
charged  with  his  case,  he  is  'put  in  jeopardy'  within  the  meaning 
of  the  said  constitutional  provision,  and  from  a  repetition  thereof 
upon  the  same  indictment,  or  upon  any  other  indictment  for  the 
same  offense,  this  constitutional  shield  forever  protects  him.  Where- 
fore, after  jeopardy  has  once  so  attached,  if  without  lawful  authority 
the  trial  court  discharges  the  jury  without  his  consent,  and  before 
verdict,  he  cannot  legally  be  tried  again  for  the  same  offense." 
Most  of  the  leading  authorities  may  be  found  collated  in  the  two 
opinions  in  Powell's  case.  Since  the  decision  of  that  case  we  have 
had  access  to  several  decisions  rendered  in  other  States  subsequently ; 
to  which  we  will  refer. 

In  WAitten  v.  The  State,  61  Miss.,  717  [decided  in  1884],  where 
the  jury  were  discharged  by  the  court  over  objection  of  defendant 
for  failing  to  agree  in  a  murder  case  when  the  jury  had  only  been 
ont  considering  the  case  three  and  a  half  hours  the  (same  length  of 
time  as  in  the  Powell  case),  the  court  say,  "  but  we  have  found  no 
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case  where  upon  a  charge  of  felony  a  deliberation  of  this  length 
of  time  was  sufficient  to  authorize  a  dismissal "  (of  the  jury).  In 
that  case  it  is  also  said :  "  But  the  power  to  dismiss  a  jury  in  pros- 
ecutions for  a  felony  can  never  depend  upon  pleasure.  Such  power 
is  wholly  dependent  upon  necessity  either  physical  or  legal.  Where 
there  is  no  necessity  there  is  no  power.  Such  unquestionably  are 
our  adjudications;"  and  in  conclusion  the  court  hold  that  in  a  trial 
for  murder  the  submission  of  the  case  to  a  lawfully  impaneled  jury, 
and  the  subsequent  wilful  or  illegal  dismissal  of  that  jury  before 
verdict  found,  constitute  former  jeopardy  and  the  prisoner  is  en- 
titled to  a  final  discharge. 

In  Adams  v.  The  Stated  99  Ind.,  244,  decided  in  1884,  it  is  said, 
"it  is  also  well  settled  that  when  the  ordinary  forms  of  law  have 
been  complied  with  jeopardy  attaches  when  the  jury  are  sworn, 
(1  Bishop,  Cr.  L.,  §  1014;  1  Bishop,  Crim.  Proa,  §  661;  Maden  v. 
J&nmons,  83  Ind.,  331.)  When  jeopardy  has  begun  and  the  jury 
are  unnecessarily  discharged  without  the  consent  of  the  prisoner, 
such  a  discharge  of  the  jury  is  the  equivalent  of  an  acquittal,  and 
the  prisoner  thereby  becomes  entitled  to  exemption  from  further 
prosecution  for  the  same  offense."  (  Wright  v.  The  State,  5  Ind.,  290; 
Wright  v.  The  State,  7 1nd.,  324.)  In  that  case  it  was  held,  "  if  after 
a  jury  is  impaneled  and  scvorn  it  be  disclosed  that  a  juror  is  incom- 
petent because  not  a  freeholder  or  householder,  and  the  accused 
declines  to  object  to  the  juror,  and  thereupon  the  court  of  its  own 
motion  discharged  the  jury,  the  accused  has  been  once  in  jeopardy 
and  should  be  released."  (See  same  case  reported  in  4  Amer.  Crim. 
Kep.,  309.) 

In  Whitmore  v.  The  State,  43  Ark.,  271,  it  is  held  that  "a  prisoner 
is  in  jeopardy  from  the  time  that  the  jury  is  impaneled  and  sworn 
in  a  court  of  competent  jurisdiction,  upon  an  indictment  sufficient 
in  form  and  substance  to  sustain  a  conviction,  and  the  entry  of  a 
nolle  prosequi  or  discharge  of  a  juror  after  that,  without  his  con- 
gent,  operates  as  an  acquittal  except  in  cases  of  overruling  necessity, 
as  the  death  or  illness  of  the  judge  or  a  juror." 

Mitchell  v.  The  State,  42  Ohio  Kep.,  383,  decided  in  1884,  is 
one  of  the  ablest  and  most  elaborate  opinions  of  recent  date  upon 
former  jeopardy.  Upon  the  point  under  consideration  it  is  said, 
"  nothing  is  more  clearly  settled  than  that  the  jeopardy  attaches 
the  moment  the  jury  is  sworn,  and  that,  if  the  jury  be  thereafter 
discharged  without  a  verdict  where  no  legal  ground  of  discharge  is 
shown,  the  effect  will  be  precisely  the  same  as  if  a  verdict  of 
acquittal  had  been  rendered"    (Citing  6  Ohio,  399;  14  Ohio,  295; 
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3  Ohio  St.,  230;  12  Ohio  St,  214;  14  Ohio  St.,  493;  15  Ohio  St., 
155;  24  Ohio  St.,  134;  1  Bish.  Cr.  JLt  §§  1015, 1016.) 

In  The  People  v.  Ddan,  51  Mich.,  610,  it  was  held  that  "after  the 
jury  in  a  criminal  case  was  sworn,  the  prosecuting  attorney  having 
been  allowed  a  peremptory  challenge  and  a  new  juror  being  chosen 
and  the  jury  again  sworn,  that  so  long  as  the  jury  first  sworn  was 
not  legally  discharged  there  could  not  be  two  juries  sworn  to  try 
the  same  case,  and  a  conviction  by  the  latter  jury  was  set  aside  and 
the  prisoner  discharged."  (8.  C,  4  Amer.  Grim.  Rep.,  308.)  These 
are  the  latest  expressions  from  the  various  courts  which  we  have 
seen  published  upon  the  subject. 

Now,  how  stands  the  case  at  bar  in  the  light  of  these  authorities? 
Was  there  any  necessity  for  the  discharge  of  the  first  jury  impaneled 
in  this  case,  and  was  the  discharge  a  legal  one? 

The  ground  of  discharge  was  that  the  principal  State's  witness, 
and  without  whom  the  State  could  not  make  out  her  case,  was 
absent,  and  the  prosecution  was  taken  by  surprise,  the  announce- 
ment of  ready  having  been  based  upon  information  from  the  sheriff 
that  said  witness  was  present.  Our  statute  provides  that  "a  con- 
tinuance may  be  granted  on  application  of  the  Stato  or  defendant 
after  the  trial  has  commenced,  when  it  is  made  to  appear  to  the 
satisfaction  of  the  court  that  by  some  unexpected  occurrence  since 
the  trial  commenced,  which  no  reasonable  diligence  could  have 
anticipated,  the  applicant  is  so  taken  by  surprise  that  a  fair  trial 
oannot  be  had ;  or  the  trial  may  be  postponed  to  a  subsequent  day 
of  the  term."    (Code  Grim.  Proa,  art.  568.) 

Waiving  the  question  as  to  whether  the  facts  stated  showed  an 
"  unexpected  occurrence  which  no  reasonable  diligence  could  have 
anticipated,"  we  are  of  opinion  that  the  statute  never  could  have 
contemplated  that  the  jury  impaneled  should  be  discharged  when 
the  case  was  simply  postponed  to  a  subsequent  day  of  the  term,  or 
that  it  should  be  discharged  even  in  case  of  a  continuance  for  the 
term,  except  upon  the  clearest  showing  of  a  necessity  therefor.  To 
hold  that  such  could  be  done  would  be  to  make  the  statute  contravene 
and  render  nugatory  the  constitutional  guaranty  against  jeopardy. 

In  this  case,  when  the  postponement  was  granted,  the  jury  should 
have  been  kept  together  in  charge  of  an  officer  until  the  witness 
could  be  brought  into  court  and  the  trial  renewed.  The  witness 
was  a  resident  of  the  county  in  which  the  trial  was  progressing; 
the  postponement  was  only  for  three  days.  Proper  diligence  on 
the  part  of  officers  could  doubtless  have  had  him  in  court  in  a 
few  hours.    Most  clearly  to  our  minds  there  was  no  necessity  for  a 


1866.]  Dk  Olles  v.  The  State,  146 

Syllabus. 

discharge  of  the  jury ;  and  the  discharge  muter  the  circumstances 
detailed  in  the  bill  of  exceptions  was  equivalent  to  a  verdict  of  ac- 
quittal of  the  prisoner,  and  constituted  such  jeopardy  under  the 
constitutional  provision  as  that  he  could  not  again  be  subjected  to  a 
second  trial  for  the  same  offense. 

The  judgment  of  the  court  below  is  reversed,  and  the  appellant 
will  be  discharged  from  further  liability  under  the  indictment,  and 
the  prosecution  against  him  is  dismissed. 


[Opinion  delivered  January  13,  1886.] 


Reverted  and  dismissed. 


[No.  1896.] 
Adriano  Db  Olles  v.  The  State. 

1.  Practice — Indictment.— If  an  indictment  recites  upon  its  face  that  it ' 
presented  in  the  district  court  of  the  proper  county  and  State,  by  the  grand 
jurors  of  said  county,  duly  elected,  impaneled,  sworn  and  charged  as  such, 
the  presumption  obtaius  that  it  was  presented  by  a  legal  grand  jury  of  the 
proper  county,  and  to  prevail  against  such  presumption,  it  devolves  upon 
the  defense,  in  its  motion  to  set  aside  the  indictment,  to  satisfactorily  show 
that,  in  fact,  the  indictment  was  not  the  act  of  a  legal  grand  jury  of  the 
county ;  and  to  do  this,  it  is  not  sufficient  to  show  merely  that  there  is  no 
entry  upon  the  minutes  of  the  court  formally  reciting  the  organization  of 
the  grand  jury. 

8.  Same  —  Grand  Juby. —  Indictment  is  not  vitiated  by  the  omission  to  enter 
upon  the  minutes  of  the  court  the  organization  of  the  grand  jury  which 
presented  it.  although  correct  practice  requires  the  entry  of  such  proceeding. 

S.  Same — Amendment. —  Before  the  trial  was  entered  upon  in  this  ease,  the 
trial  court,  upon  the  motion  of  the  district  attorney,  caused  to  be  entered 
upon  the  minutes  nunc  pro  tunc,  the  proper  entry  showing  the  organization 
of  the  grand  jury  which  presented  the  indictment,  and  that  the  said  grand 
jury  was  the  legal  and  duly  qualified  grand  jury  of  the  proper  county.  Held, 
correct. 

^  Same. —  It  was  not  error  to  permit  the  clerk  of  the  district  court  to  amend 
his  signature  to  the  file  mark  on  the  indictment  by  appending  thereto  the  ini- 
tials designating  his  official  character.  Such  a  clerical  omission  can  be  sup- 
plied at  any  time  under  the  direction  of  the  trial  court,  and,  besides,  the 
filing,  even  without  the  amendment,  was  sufficient. 

5.  Same.— Indictment  for  murder  sufficiently  alleged  the  name  of  the  deceased 
as  "one  Chino,  whose  other  name  is  to  the  grand  jurors  unknown." 

ft.  New  Trial.—  Newly  Discovered  Evidence  does  not  entitle  an  accused  to 
a  new  trial  when  the  proceedings  disclose  a  total  failure  to  exercise  diligence 
to  obtain  it  upon  the  trial  Note  in  this  case  a  failure  of  diligence,  wherefore 
the  trial  court,  in  view  of  the  evidence  adduced,  did  not  err  in  refusing  a 
new  trial  upon  the  ground  of  newly  discovered  evidence. 

7.  Murder— Fact  Case.— See  the  statement  of  the  case  for  evidence  held  suffi- 
cient torsupport  a  capital  conviction  for  murder. 
Vol.  XX— 10 
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Appbal  from  the  District  Court  of  La  Salle.  Tried  below  before 
the  Hon.  D.  P.  Marr. 

The  indictment  in  this  case  charged  the  appellant  with  the  murder 
of  one  "Chino"  (whose  other  name  was  to  the  grand  jurors  un- 
known), in  La  Salle  county,  Texas,  on  the  15th  day  of  September, 
1878.  His  trial  resulted  in  his  conviction  of  murder  of  the  first 
degree,  his  punishment  being  affixed  at  death. 

The  substance  of  the  testimony  of  Desidario  Trevinio,  the  first 
witness  for  the  State,  was  that  he  was  present  in  September,  1878, 
when  the  defendant  shot  and  killed  "Chino"  on  the  public  road  in 
La  Salle  county,  Texas.  The  "Wahuka"  ranche  and  Fort  Ewell, 
the  two  points  between  which  the  fatal  shot  was  fired,  were  about 
one  mile  apart.  The  witness  and  the  deceased,  just  before  the  shot 
was  fired,  were  riding  horseback  about  twenty  paces  in  the  rear  of 
the  defendant  and  three  or  four. other  parties,  all  traveling  towards 
Fort  Ewell.  The  defendant,  having  dropped  behind  his  companions 
until  he  secured  a  position  about  midway  between  them  and  the 
witness  and  deceased,  reined  in  his  horse,  until  deceased  and  witness 
rode  up  nearly  opposite  him,  the  deceased  next  to  him,  when,  with- 
out a  word  being  spoken  by  either  the  defendant  or  the  deceased, 
the  defendant  deliberately  leveled  his  carbine  and  shot  the  deceased 
through  the  head.  He  then  left,  going  towards  the  Bio  Grande, 
and  was  not  seen  again  by  the  witness  until  some  time  afterwards 
in  Laredo,  Mexico.  The  witness  and  other  parties  removed  the 
deceased  to  Fort  Ewell,  where  he  died  from  the  effects  of  his  wound, 
about  two  hours  after  he  was  shot.  The  shooting  occurred  about 
sundown. 

Cross-examined,  the  witness  testified  that  the  name  of  the  de- 
ceased " Chino"  was  Tebucio  Aguilar.  The  witness  was  not  before 
the  grand  jury  which,  in  1881,  found  the  indictment,  but  at  that 
time  was  at  Los  Almos.  Deceased  introduced  the  defendant  to  the 
witness  as  his  friend,  two  or  three  days  before  the  shooting,  since 
which  time  no  quarrel  or  harsh  words  had  passed  between  the  defend- 
ant and  the  deceased  in  the  hearing  of  the  witness,  and  witness  had 
been  traveling  with  them  during  that  time.  The  other  members  of  the 
traveling  party,  three  or  four  in  number,  were  riding  along  the  road 
towards  Fort  Ewell,  between  twenty  and  thirty  steps  in  advance  of 
witness,  deceased  and  defendant,  when  the  fatal  shot  was  fired. 
People  who  knew  the  deceased  called  him  "Chino,"  and  he  recog- 
nized that  name.  Defendant  was  introduced  to  the  witness  by  the 
deceased  as  Adriano  De  Olles. 
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Mrs.  Ramona  Martinez  Sotello  testified,  for  the  State,  .that 
"Chino"  was  brought  to  the  house  in  Fort  Ewell  in  which  she  lived 
about  dark,  on  the  evening  that  he  was  shot.  He  knew  that  he 
was  not  going  to  recover,  begged  to  be  shot  again  as  a  relief  to  his 
suffering,  and  said  that  the  defendant,  Adriano  De  Olles,  shot  him 
about  a  difference  of  four  bits.  Deceased  was  known,  and  passed 
under  the  name  of  "Chino."  Desidario  proposed  to  write  to  his 
friends,  and,  a  short  while  before  his  death,  witness  asked  Chino  his 
right  name  for  the  purpose  of  enabling  Desidario  to  inform  his 
friends  of  his  condition,  and  learned  from  him  for  the  first  time  that 
his  name  was  Tebucio  Aguilar.  Chino  died  about  two  hours  after 
he  was  brought  to  the  house.  Doctor  Hargus,  among  others,  was 
present  when  he  died. 

Cross-examined,  the  witness  testified  that  her  maiden  name  was 
Ramona  Martinez.  The  proprietor  of  the  house  in  which  Chino 
died  was  in  Fort  Ewell  when  Chino  was  brought  to  the  house.  His 
wife  was  at  home.  Witness  did  not  know  who,  besides  herself, 
was  present  when  Chino  said  that  defendant  had  killed  him  about  a 
difference  of  four  bits. 

Desidario  Trevinio,  recalled  by  the  State,  testified  that  the  one 
shot  only  which  killed  the  deceased  was  fired.  The  deceased  had  a 
pistol  secured  to  his  person  and  a  carbine  in  a  scabbard  secured  to 
his  saddle,  but  made  no  effort  to  draw  or  use  either.  Witness  made 
no  effort  to  prevent  defendant  from  firing  the  fatal  shot,  simply 
because  be  had  no  opportunity.  It  was  fired  suddenly,  without 
warning,  and  without  a  word  being  said  by  either  of  the  parties, 
and  witness  had  no  idea  of  defendant's  purpose  prior  to  the  firing 
of  the  shot.  Immediately  upon  firing,  the  defendant  ran  off  towards 
the  Eio  Grande.  Witness  had  a  pistol  but  made  no  use  of  it.  De- 
fendant was  within  four  feet  of  deceased  when  he  fired. 

G.  W.  Hill,  J.  B.  Haynes  and  T.  J.  Buckley  testified,  for  the 
State,  that  they  were  members  of  the  grand  jury  which  presented 
the  indictment  against  the  defendant.  The  grand  jury  secured  the 
attendance  of  every  witness  accessible,  and  made  every  possible  ef- 
fort to  ascertain  the  name  of  the  deceased.  They  could  learn  no 
other  name  than  Chino.    The  State  closed. 

Bomalo  Perez  testified,  for  the  defense,  that  he  was  one  of  the 
party  traveling  from  the  Wahuka  ranche  to  Fort  Ewell  when  the 
deceased  was  shot.  Witness  and  other  parties  rode  in  advance  of 
defendant,  and  deceased  and  Desidario  rode  together  behind  the 
defendant.  Just  as  the  party  reached  the  point  of  the  tragedy, 
the  witness  heard  three  or  four  shots  in  his  rear.     On  looking 
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around,  which  he  did  immediately,  he  saw  the  defendant  going 
west,  and  saw  Desidario  near  the  deceased,  which  position,  with 
reference  to  the  deceased,  he  occupied  at  the  time  of  the  shooting. 
The  witness's  son,  who  was  one  of  the  parties  with  him,  was  thrown 
from  his  horse,  and  witness  went  in  pursuit  of  the  horse,  which 
escaped.  As  he  started  after  the  horse  he  saw  the  deceased  lying  on 
the  ground,  Desidario  standing  over  him.  Deceased,  as  he  lay  on 
the  ground,  held  a  pistol  in  his  hand.  The  witness,  his  son  and  two 
others  were  about  fifteen  paces  ahead  of  defendant  when  the  shoot- 
ing occurred.  Desidario  and  deceased  were  about  the  same  dis- 
tance in  the  rear  of  defendant.  Defendant  had  a  large  gun  in  his 
hands.  Pour  shots  in  all  were  fired,  two  in  rapid  succession.  The 
witness  did  not  return  to  the  party  after  he  left  in  pursuit  of  his 
•on's  horse. 

'Cross-examined,  the  witness  testified  that  the  deceased,  whom  he 
bad  never  before  seen  in  that  neighborhood,  was  known  as  "  Ghino  " 
and  wasoalled  "Chino."  Witness  did  not  know  where  defendant 
went  to  after  the  shooting.  Defendant  was  between  the  witness 
and  his  party  and  the  deceased  and  Desidario  when  the  shooting  oc- 
curred. Witness  left  in  pursuit  of  his  son's  horse  immediately  after 
the  shooting,  and  before  the  deceased  was  removed  to  Fort  EweU. 
Defendant  did  not  leave  the  party  after  the  shooting,  but  went  on 
with  them,  leaving  only  Desidario  with  the  deoeased. 

Doctor  Hargus  testified,  for  the  defense,  that  he  attended  a  man 
named  Tebucio,  at  his  death  in  the  fall  of  1878.  That  man  died 
from  the  effects  of  a  gunshot  wound.  The  hall  entered  from  the 
front.  There  was  no  powder-burn  about  the  wound.  The  wound 
was  necessarily  fatal.  Deceased  said  something  about  dying  just 
after  the  witness  reached  him,  and  expired  almost  immediately. 
Witness  learned  the  name  of  deceased  to  be  Tebucio  on  that  night. 
Witness  was  living  in  Tilden,  McMullen  county,  Texas,  in  1881, 
When  this  indictment  was  found. 

Four  witnesses,  having  known  the  defendant  from  twelve  to 
twenty  years,  testified  that  his  reputation  as  a  quiet,  peaceable  man 
was  good. 

The  appellant  asked  for  a  new  trial  to  adduce  newly-discovered 
testimony  as  follows:  Of  Luis  Martines,  who,  the  application  al- 
leged, would  testify  that  prior  to  the  killing  of  the  deoeased  the 
deoeased  threatened  the  life  of  the  defendant,  and  just  prior  to  the 
firing  of  the  fatal  shot  he,,  deoeased,  drew  his  pistol  and  fired  at 
the  defendant  before  the  defendant  drew,  or  could  have  drawn,  his 
weapon,  and  that  in  firing  the  fatal  shot  the  defendant  fired  purely 
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in  self-defense.  Of  E.  A.  Irving,  who  would  testify  that  be  was  en* 
gaged  in  driving  the  stage  between  Laredo  and  Wahuka  at  the  time 
of  the  homicide,  and  that,  when  near  the  latter  point  at  the  time  of 
the  killing,  and  within  bearing  of  everything  which  transpired,  he 
heard  a  large  number  of  shots  fired,  and  that  it  coald  not  be  trae, 
as  testified  by  the  State's  witness  Trevinio,  that  but  one  and  the 
fatal  shot  was  fired  at  the  time  of  the  homicide.  Of  Adriano 
Range],  who  would  testify  that  be  was  present  at  the  time  of  the 
killing,  and  that  if  the  defendant  did,  in  fact,  shoot  the  deceased, 
he  shot  him  purely  in  self-defense,  and  to  repel  an  unlawful  attack 
first  made  upon  him  by  the  deceased.  Of  S.  Garcia,  who  would 
testify  that  deceased  died  at  witness's  house;  that  witness  was  im- 
mediately present  from  the  time  that  deceased  was  brought  to  the 
house  until  he  died,  and  that  deceased  made  no  dying  declaration, 
whatever. 

William*,  Swann  <k  Bally  for  the  appellant. 

J.  II.  Burts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  The  indictment  shows  upon  its  face  that  it  was 
presented  in  the  district  court  of  La  Salle  county,  State  of  Texaa, 
by  the  grand  jurors  of  said  county,  duly  elected,  tried,  impaneled, 
sworn  and  charged  as  such.  From  this  recital  in  the  indictment  we 
must  presume  that  the  presentment  was  made  by  a  legal  grand  jury 
of  the  proper  county.  This  presumption  must  obtain  until  it  is 
shown  that  in  fact  the  indictment  was  not  presented  by  a  legai 
grand  jury. 

It  devolved  upon  the  defendant,  in  support  of  his  motion  to  set 
aside  the  indictment,  to  satisfactorily  show  that  in  fact  the  indict- 
ment was  not  the  act  of  a  legal  grand  jury  of  La  Salle  county.  Ilk 
was  not  sufficient  merely  to  show  that  there  was  no  entry  upon  the 
minutes  of  the  court  reciting  in  form  the  organization  of  the  grand 
jury.  An  omission  to  enter  such  proceeding  upon  the  minutes  would 
not  vitiate  the  indictment.  In  this  case  the  indictment  is  in  all 
respects  sufficient,  and  its  presentment  in  open  court  was  duly  made 
and  the  fact  of  such  presentment  entered  upon  the  minutes  of  the 
proceedings  of  the  court.  (Code  Crira.  Proa,  arts.  414,  415,  420.) 
There  is  no  express  requirement  of  the  statute  that  the  organization 
of  the  grand  jury  shall  be  entered  upon  the  minutes  of  the  court* 
though  such  i&  the  usual  and  proper  practice,,  and  is  required  by  the 
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general  provision  of  the  statute  making  it  the  duty  of  the  clerk  to 
keep  a  fair  record  of  all  the  acts  done,  and  proceedings  had  in  the 
oourt.    (Rev.  Stats.,  art.  1107.) 

It  further  appears  from  the  record  in  this  case  that  upon  motion 
of  the  district  attorney,  and  before  the  trial  of  the  cause  was  entered 
upon,  the  court  caused  to  be  entered  upon  the  minutes,  nunc  pro 
tunc,  the  proper  entry  showing  the  organization  of  the  grand  jury 
which  presented  the  indictment,  and  showing  said  grand  jury  to  be 
a  legal  and  duly  qualified  grand  jury  of  La  Salle  county.  This 
action  of  the  court  was  authorized  by  law,  and  had  the  effect  to 
fully  supply  the  omission  of  the  entry  which  should  have  been  made 
at  the  time  the  grand  jury  was  organized.  {HUl  v.  The  Slate,  4 
Texas  Ct.  App.,  559;  Townsend  v.  The  State,  5  Texas  Ct.  App.,  574; 
Case  v.  Tlie  State,  7  Texas  Ct.  App.,  495 ;  Tyson  v.  The  State,  14 
Texas  Ct.  App.,  388.)  There  was  ample  record  evidence  before  the 
court  to  justify  the  nunc  pro  tunc  entry. 

It  was  not  error  to  permit  the  file  mark  on  the  indictment  to  be 
amended  in  the  manner  stated  in  defendant's  bill  of  exception.  The 
failure  of  the  clerk  to  affix  his  official  designation  to  his  signature 
was  a  mere  clerical  omission  which  could  be  supplied  at  any  time 
under  the  direction  of  the  court.  It  was  clearly  proved  that  the 
indictment  had  been  filed  at  the  proper  time,  by  the  proper  officer, 
in  the  proper  court.  (Code  Crim.  Proa,  art.  204.)  Even  without 
the  amendment  that  was  made,  we  are  of  the  opinion  that  the  filing 
was  sufficient 

It  is  alleged  in  the  indictment  that  the  name  of  the  deceased  was 
wChino,"  whose  other  name  was  to  the  grand  jurors  unknown. 
This,  we  think,  was  a  sufficient  allegation  of  the  name  of  the  de- 
ceased.   (Willson's  Cr.  Forms,  5,  p.  18,  and  cases  there  cited.) 

There  was  no  error  in  overruling  the  defendant's  motion  to  set 
aside  and  quash  the  indictment. 

As  to  the  evidence,  it  is  positive  and  conclusive  that  the  defend- 
ant committed  the  homicide  in  a  cool,  sedate,  deliberate  frame  of 
mind,  and  with  a  formed  design  to  kill  the  deceased.  So  far  as  the 
testimony  discloses,  there  was  no  provocation  to  induce  the  act. 
Express  malice  was  sufficiently  proved  by  the  deliberate  and  cruel 
manner  in  which  the  killing  was  done;  by  the  careless  and  indiffer- 
ent manner  of  the  defendant  after  the  tragedy,  and  by  the  dying 
declaration  of  the  deceased  that  the  defendant  killed  him  about 
four  bits. 

The  charge  of  the  court  was  full,  fair  and  correct  upon  all  the 
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issues  that  were  even  in  a  remote  degree  presented  by  the  evidence. 
It  was  as  favorable  to  the  defendant  as  it  could  reasonably  have 
been. 

It  was  satisfactorily  proved  that  the  deceased  was  generally 
known  by  the  name  of  "Chino,"  although  in  fact  that  was  not  his 
true  name,  and  that  the  grand  jury  had  used  reasonable  diligence 
before  returning  the  indictment  to  ascertain  the  true  name  of  the  de- 
ceased, but  could  only  ascertain  that  his  name  was  "  Chino."  In 
respect  to  the  name  of  the  deceased  we  are  of  the  opinion  that  the 
indictment  is  fully  sustained  by  the  evidence. 

With  regard  to  the  motion  for  new  trial,  we  think  it  was  properly 
overruled.  As  to  the  newly  discovered  evidence,  no  sufficient  dili- 
gence to  discover  and  obtain  it  before  the  trial  is  shown.  On  the 
contrary  it  appears  from  the  motion,  and  from  the  affidavits  in  con- 
nection therewith,  tbat  by  the  use  of  reasonable  diligence  all  of  the 
alleged  newly  discovered  evidence  could  have  been  discovered  in 
time  to  produce  it  at  the  trial.  Some  of  the  witnesses  by  whom 
defendant  states  he  expects  to  prove  material  facts  were  present 
when  the  homicide  occurred,  and  the  fact  of  their  presence  was 
known  to  the  defendant.  In  view  of  the  evidence  adduced  on  the 
trial,  and  of  the  want  of  diligence  on  the  part  of  defendant  to 
discover  and  obtain  the  alleged  additional  testimony,  we  think  the 
court  did  not  err  in  refusing  the  new  trial. 

We  find  no  error  in  the  conviction,  and  it  is  in  all  things  affirmed. 

Affirmed. 

[Opinion  delivered  January  16, 1886.] 


[No.  1884] 
Antonio  Hernandez  v.  The  State. 

1.  Theft.— To  constitute  theft,  the  taking  of  the  property  must,  in  the  first  in- 

stance, have  been  fraudulent;  and  if  the  possession  be  obtained  lawfully,  no 
subsequent  appropriation,  however  fraudulent  the  intent,  will  suffice  to  con- 
stitute  the  taking  theft,  unless  such  lawful  possession  was  obtained  by  means 
of  a  false  pretext,  or  with  the  fraudulent  intent,  at  the  very  time  of  the 
taking,  to  deprive  the  owner  of  the  value  of  the  property,  and  to  appropriate 
the  same  to  the  use  or  benefit  of  the  taker. 

2.  Same  —  Burden  of  Proof.—  If  it  be  sought  to  convict  of  theft  one  who  law- 

fully obtained  possession  of  the  alleged  stolen  property,  it  devolves  upon  the 
State  to  show  affirmatively,  in  addition  to  the  subsequent  appropriation  of 
the  property,  that  the  possession  was  obtained  by  a  false  pretext,  or  by  a 
then  present  intention  on  the  part  of  the  taker  to  deprive  the  owner  of  the 
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value  of  the  property  and  to  appropriate  the  same  to  hie  own  use.  To  estab- 
lish the  first  ground,  it  would  devolve  upon  the  State  to  prove  beyond  a 
reasonable  doubt,  first,  that  the  lawful  possession  was  acquired  by  means  of 
a  pretext,  and,  second,  that  the  pretext  was  false ;  and  to  establish  the  sec- 
ond ground,  the  State  would  be  required  to  prove  the  existence  of  the  in- 
tent to  appropriate  the  property,  at  the  very  time  the  possession  was 
lawfully  obtained.  In  either  case,  as  already  stated,  an  actual  appropriation 
must  also  be  established. 

8.  Same  —  Evidence. — The  mere  fact  that,  subsequent  to  his  lawful  acquisition 
of  the  property,  the  taker  appropriated  it  to  his  own  use  and  benefit,  does 
not  by  inference  establish  the  falsity  of  the  pretext  upon  which  he  acquired 
possession,  or  that  at  the  time  he  obtained  the  possession  it  was  his  inten- 
tion to  appropriate  the  property  to  his  own  use.  But  the  lapse  of  time  be- 
fore the  appropriation  may  be  an  important  consideration. 

4.  Same  —  New  Trial.— Note  the  opinion  for  a  state  of  proof  in  a  theft  case 
which  entitled  the  defendant  to  a  new  trial,  in  view  of  the  fact  that  the  evi- 
dence fails  to  establish  the  animus  furandi  in  the  acquisition  of  the  property, 
at  the  time  it  was  acquired. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before 
the  Hon.  G.  H.  Noonan. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  Epitacio  Lujan,  in  Bexar  county,  Texas,  on  the  10th  day  of 
September,  1885.  The  penalty  assessed  against  the  appellant  was  a 
term  of  live  years  in  the  penitentiary. 

The  opinion  sufficiently  discloses  the  case. 

No  brief  for  the  appellant  has  reached  the  Reporters, 
c/.  H.  BnrU^  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  appeal  is  taken  from  a  judgment  of  the  dis- 
trict court  of  Bexar  county,  convicting  the  appellant  of  theft  of  a 
horse,  the  property  of  one  Epitacio  Lujan,  the  punishment  assessed 
by  the  jury  being  imprisonment  in  the  penitentiary  for  five  years. 

It  appears  that  appellant  hired  the  animal  in  question  from  the 
prosecuting  witness,  Lujan,  who  lives  some  distance  from  San 
Antonio,  for  the  purpose,  as  he  stated  at  the  time  of  the  hiring,  of 
riding  it  to  San  Antonio  to  mail  some  letters.  The  horse  was  to  be 
returned  to  Lujan  by  noon  of  the  next  day.  The  appellant  did  not 
return  the  horse,  but  sold  him  in  San  Antonio,  and  the  only  question 
in  the  oase  is  as  to  the  fraudulent  intent. 

At  the  time  of  the  hiring,  Lujan  and  Hernandez  had  known  each 
other  for  about  four  months.  They  had  worked  together  for  the 
same  person,  and  Lujan  had  in  his  possession,  for  the  purpose  of 
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breaking,  a  young  four-year-old  horse  belonging  to  defendant.  This 
horse  the  defendant  did  not  use  because  he  could  not  ride  him. 
Three  days  after  the  hiring,  Lujan  found  his  horse  in  the  possession 
of  one  Nichols,  a  merchant  in  San  Antonio,  who  had  purchased  it 
from  defendant,  paying  therefor  the  sum  of  $13,  and  taking  a  bill 
of  sale  from  defendant. 

This  is  substantially  the  evidence  in  behalf  of  the  State  tending 
to  establish  a  fraudulent  intent. 

On  the  other  hand,  it  appears  that  the  defendant  did  go  to  San 
Antonio  and  there  mail  some  letters;  that  on  the  next  day  he  com- 
menced drinking;  that  he  was  drinking  so  much  that  he  was  locked 
up  by  a  saloon-keeper  to  prevent  his  being  arrested;  that  he  was 
drank,  or  at  least  under  the  influence  of  liquor,  at  the  time  he  sold 
the  horse;  that  he  told  the  purchaser  where  he  had  brought  the 
horse  from,  and  gave  as  references  on  the  bill  of  sale  one  Antonio 
Cadena,  who  owned  a  ranche  just  beyond  that  on  which  the  prose- 
cutor Lujan  lived  on  the  San  Antonio  river,  and  one  Villenueva, 
who  owned  the  saloon  at  which  he  had  been  drinking;  that  there 
was  no  effort  on  his  part  to  conceal  his  identity,  and  that  he  was 
well  known  to  the  persons  whom  he  gave  as  references,  having 
worked  for  Cadena  for  some  time. 

The  evidence  as  to  the  value  of  the  horse  charged  to  have  been 
stolen  is  conflicting,  the  owner  testifying  that  it  was  worth  $45,  and 
a  witness  for  the  defense  saying  that  it  was  very  old  and  worth  only 
three  or  four  dollars.  It  was  sold  to  the  merchant  Nichols,  as  we 
have  seen,  for  $13.  The  value  of  the  horse  owned  by  defendant 
and  left  with  Lujan  is  not  fixed  by  any  witness,  but  from  its  de- 
scription it  may  be  inferred  that  it  was  of  value  equal  to  the  one  he 
hired.  Besides,  it  was  shown  that  the  defendant  was  a  hardworking 
man,  a  painter  by  trade,  and  of  good  repute  as  to  honesty. 

The  exact  time  when  appellant  sold  the  horse  is  not  shown  by  the 
record,  but  from  the  surrounding  circumstances  we  may  infer  that 
the  sale  was  on  the  second  or  third  day  after  the  acquisition  of  the 
horse. 

To  constitute  theft  the  taking  must  be. wrongful  —  fraudulent; 
so,  if  the  property  came  into  the  possession  of  the  accused  lawfully, 
the  subsequent  appropriation  of  the  same  is  not  theft.  Nor  will  the 
subsequent  appropriation,  though  with  fraudulent  intent  to  deprive 
the  owner  of  the  value  thereof,  and  to  appropriate  it  to  the  use  or 
benefit  of  the  taker,  constitute  theft.  The  taking  must  be  obtained 
either  by  some  false  pretext,  or  with  intent,  at  the  time  of  the  tak- 
ing, to  deprive  the  owner  of  the  value  thereof.     We  are  discussing 
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the  taking  of  the  property,  and  not  the  subsequent  appropriation 
thereof. 

The  taking,  as  in  this  case,  being  lawful  because  of  the  consent  of 
the  owner,  to  constitute  theft  the  taker  must  have  obtained  posses- 
sion by  some  false  pretext,  or  must,  at  the  time  he  obtained  pos- 
session, have  intended  to  deprive  the  owner  of  its  value,  etc.  Of 
course  a  subsequent  actual  appropriation  of  the  property  is  required. 

As  the  possession  was  obtained  lawfully,  to  convict  it  is  absolutely 
essential  to  prove  that  the  defendant  used  some  false  pretext  to  ac- 
quire possession ;  or  that,  at  the  time  of  the  taking,  he  intended  to 
deprive  the  owner  of  the  value  thereof,  etc. 

In  this  case  it  is  not  pretended  that  the  pretext  resorted  to  by  de- 
fendant was  false;  hence,  to  convict  it  must  be  shown  that  defend- 
ant, when  he  obtained  possession  of  the  horse,  intended  to  deprive 
the  owner  of  its  value,  etc.  This  is  an  affirmative  proposition,  the 
proof  of  which  rests  upon  the  State,  and  which  must  be  established 
beyond  a  reasonable  doubt.  If  the  State  relies  upon  a  false  pretext, 
it  is  her  burden,  first,  to  show  that  such  pretext  was  used  and  the 
possession  thereby  acquired;  second,  that  said  pretext  was  false. 
If  upon  the  second  ground,  to  wit,  that  defendant  intended  at  the 
time  of  the  taking  to  deprive  the  owner  of  the  value  of  the  prop- 
erty, etc.,  this  must  be  provod  by  the  State;  and  whether  she  relies 
upon  the  first  or  second  ground,  or  both,  these  are  affirmative  prop- 
ositions to  be  established  by  the  prosecution  beyond  a  reasonable 
doubt. 

We  have  seen  that  when  the  taking  is  lawful,  to  convict  it  is  essen- 
tial, absolutely  so,  for  the  prosecution  to  prove  beyond  a  reasonable 
doubt  that  defendant  used  or  resorted  to  some  false  pretext  by 
which  he  obtained  possession  of  the  property,  or  that,  at  the  time 
of  the  taking  of  the  property,  he  intended  to  deprive  the  owner  of 
its  value,  etc.  The  establishment  of  one  of  these  propositions  is 
absolutely  required  in  order  to  a  legal  conviction.  But  it  must  not 
be  assumed  that  the  case  is  proved  by  the  proof  of  either  or  both 
of  the  above  propositions.  An  actual  appropriation  of  the  property 
by  defendant  is  also  necessary  to  complete  the  offense  of  theft,  in 
all  cases  in  which  the  taking  was  originally  lawful.  This  being  the 
case,  will  we  be  permitted  to  infer  that  the  pretext  was  false,  or  that 
the  defendant  was  actuated  by  a  fraudulent  intent  at  the  time  of 
the  taking,  from  his  subsequent  appropriation  of  the  property! 
Not  so;  for  the  appropriation  is  as  necessary  an  element,  the  taking 
being  lawful,  as  the  false  pretext  or  animus  furandi. 

Now  it  may  be  true  under  a  certain  state  of  facts  that  the  time 
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of  the  appropriation  may  be  looked  to  as  a  circumstance  tending  to 
elucidate  the  intention  of  the  party  at  the  time  of  the  taking.  Let 
us  suppose  that  immediately  or  in  a  very  short  time  after  the  taking 
the  defendant  appropriated  the  property, —  this  would  very  strongly 
tend  to  prove  the  pretext  false,  or  the  original  intent  to  defraud  the 
owner.  But  in  this  case,  the  case  in  hand,  the  sale  was  from  two 
to  three  days  after  the  taking.  Certainly,  therefore,  under  these 
facts  we  should  not  infer  the  fraudulent  intent,  or  that  the  pretext 
was  false,  from  the  fact  of  appropriation. 

What  other  fact  or  circumstance  is  there  in  this  record,  save  the 
appropriation,  which  tends  in  the  slightest  manner  to  prove  that  the 
pretext  was  false,  or  that  defendant  was  actuated  by  a  fraudulent 
intent  at  the  time  of  the  taking?  We  have  given  the  statement  of 
facts  a  most  searching  examination,  and  must  say  that  if  there  be 
such  evidence  we  have  failed  t©  discover  the  same.  (See  this  ques- 
tion ably  and  exhaustively  discussed  by  Presiding  Judge  White,  in 
Morrison  v.  The  State,  17  Texas  Ct.  App.,  34.) 

Notwithstanding  the  fact  that  the  learned  trial  judge  gave  to  the 
jury  a  most  admirable  and  learned  charge  upon  the  subject  discussed 
above,  still  we  think  a  new  trial  sbould  have  been  awarded  because 
the  evidence  fails  to  establish  that  the  pretext  was  false  or  that  de- 
fendant intended  a  fraud  at  the  time  he  obtained  possession  of  the 
horse. 

The  judgment  is  reversed  and  the  cause  remanded  for  another 
trial* 

Reversed  and  remanded. 

[Opinion  delivered  January  1G,  1886.] 


[No.  1858.] 
Job  Favors  v.  The  State. 

Practice — Evidence. — It  is  a  rule  of  practice  that,  after  a  witness  has  been 
cross-examined  respecting  a  former  statement  made  by  him,  the  party  who 
called  him  has  a  right  to  re-examine  him  to  the  same  matter.  The  counsel 
has  the  right  upon  such  re-examination  to  ask  all  questions  which  may  be 
proper  to  draw  forth  an  explanation  of  the  sense  and  meaning  of  the  ex- 
pressions used  by  the  witness  on  cross-examination,  if  they  be  in  themselves 
doubtful  A  defense  witness,  having  impugned  the  reputation  of  the  pros- 
ecutrix for  chastity,  testified  on  cross-examination  that  her  reputation  was 
about  on  an  average  with  that  of  unmarried  "  darkies.'*  The  defense  pro- 
posed, but  was  not  permitted,  to  ask  the  witness  on  re-examination  what 


20    156 
28    392 


156  20  Texas  Couet  of  Appeals.  [Gal v.  Term, 

Statement  of  the  case. 


he  meant  by  the  "average  reputation  of  unmarried  darkies."  Held,  that, 
under  the  rale  announced,  the  question  was  competent,  and  the  trial  court 
erred  in  suppressing  it. 

3.  Same. —  The  prosecuting  witness  having  denied  upon  her  cross-examination 

that  she  was  instigated  by  third  persons  to  institute  the  prosecution  against 
the  defendant,  she  was  asked  by  the  State,  on  reexamination,  if  the  friends 
and  relations  of  the  defendant  had  not  attempted  to  influence  her  not  to 
testify  against  or  prosecute  the  defendant.  To  this  question  the  defense  ob- 
jected because  it  was  not  sought  to  inculpate  the  defendant  directly  in  an 
attempt  to  suppress  testimony.  The  trial  court  overruled  the  objection, 
and  the  witness  testified  that  members  of  the  defendant's  family  had  at- 
tempted to  persuade  her  not  to  testify  against  the  defendant  Held,  error, 
because,  in  the  first  instance,  the  defendant  had  the  right  to  develop  the 
motives  of  the  prosecutrix,  if  he  could,  by  cross-examination ;  and  because, 
in  the  second  place,  the  evidence  adduced  by  the  State  on  re-examination, 
inculpating  only  the  relatives  of  the  defendant,  in  the  attempt  to  suppress 
testimony,  the  defendant  was  not  bound  thereby. 
8.  Rape  — Charge  of  the  Court.— Force,  as  applied  to  the  crime  of  rape, 
was  properly  defined  in  the  charge  of  rtie  court  as  follows  :  "  The  defini- 
tion of  force,  as  applicable  to  assault  and  battery,  applies  also  to  the  crime 
of  rape,  and  it  must  have  been  such  as  might  have  reasonably  been  sup- 
posed sufficient  to  overcome  resistance,  taking  into  consideration  the  rela- 
tive strength  of  the  parties  and  all  other  circumstances  of  the  case." 

4.  Same.— The  general  rule  obtains  in  this  State  that  '*  the  general  reputation 

for  chastity  of  the  alleged  injured  female  may  be  shown  to  be  bad,  not  in 
justification  of  the  offense,  but  as  weakening  the  evidence  of  the  prosecu- 
tion as  to  the  want  of  consent."  See  the  opinion  in  extenso  for  a  charge  of 
the  court  upon  the  subject,  held  correct. 

Appeal  from  the  District  Court  of  Limestone.  Tried  below  be- 
fore the  Hon.  L.  D.  Bradley. 

The  conviction  was  for  the  rape  of  Eliza  McGee  in  Limestone 
county,  Texas,  on  the  23d  day  of  May,  1885.  The  penalty  assessed 
against  the  appellant  was  a  term  of  live  years  in  the  penitentiary. 

Eliza  McGee  was  the  first  witness  for  the  State.  She  testified 
that  she  lived  with  Mr.  Dick  Ward,  on  Honest  Ridge,  in  Limestone 
county,  Texas.  The  defendant,  until  May,  1885,  lived  in  the  same 
neighborhood,  and  near  the  said  Ward's  house.  After  supper  one 
Saturday  night,  late  in  May,  1885,  the  witness  left  Mr.  Ward's  house 
to  go  to  that  of  Charley  Johnson,  about  a  half-mile  distant  The 
path  between  the  two  houses  traversed  a  field.  Witness  met  the 
defendant  in  that  path  at  a  point  near  where  it  left  the  growing 
corn  and  entered  a  cotton  patch.  The  defendant  said  nothing,  but 
caught  witness,  threw  her  down  and  despite  her  struggles  and  cries, 
pulled  up  her  clothes,  got  on  top  of  her,  introduced  his  privates  into 
hers,  and  went  to  work.  Witness  protested,  begged  and  ordered 
him  to  quit,  but  defendant,  who  was  physically  greatly  superior, 
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ordered  her  to  "  bash  up,"  and  persisted  in  having  carnal  knowledge 
of  her.  After  he  succeeded  in  carnally  knowing  her,  defendant  got 
up,  told  the  witness  to  "go,  G — d  d — n  her,"  and  that  he  would  kill 
witness  if  she  reported  the  transaction.  He  accomplished  his  pur- 
pose by  force  and  over  the  protest  and  resistance  of  the  witness. 
The  point  of  contact  was  between  two  corn  rows,  on  the  ground. 
The  ground  was  very  wet  from  recent  rains,  and  the  violent  exercise 
of  assault  and  resistance  muddied  the  witness's  clothing  pretty  much 
all  over.  While  defendant  had  witness  down,  and  was  on  top,  Sam 
Favors,  a  brother  to  defendant,  came  along  and  remarked :  "  Ah ! 
I  have  caught  you  I"  Sam  passed  on,  laughing.  Within  a  few  min- 
utes defendant  let  witness  up,  and  she  continued  on  towards  Charley 
Johnson's  house,  crying.  She  met  Charley  on  the  way,  told  him  of 
the  outrage  upon  her,  and  showed  him  the  place  in  the  corn  row 
where  it  took  place.  Charley  went  with  her  back  to  Mr.  Ward's, 
to  whom  witness  complained  of  the  outrage. 

Cross-examined,  the  witness  said  that  she  had  no  appointment  to 
meet  the  defendant  at  any  place  on  that  night  for  copulative  or 
other  purposes.  She  bad  not  passed  her  promise  to  accommodate 
the  defendant  with  horizontal  refreshment  on  that  or  any  other 
night*  He  had  never  before  xormecTlbe  carnal  acquaintance  of  the 
witness.  When  she  started  to  Charley  Johnson's  house,  the  witness 
left  several  parties,  including  her  brother,  Bob  McGee,  at  her  house, 
where  a  fiddle  was  being  played  for  general  amusement.  She  de- 
clined to  wait  for  her  brother,  who  said  that  he  was  going  to  John- 
son's after  a  while.  The  defendant  had  not  been  in  the  habit  of 
slipping  to  and  dividing  with  witness  the  use  of  her  bed  at  night. 
He  said  nothing  when  he  assaulted  her.  The  witness  did,  on  the 
examining  trial,  swear  that  when  he  caught  her  he  said :  "  I  want 
some."  Upon  reflection  the  witness  reiterates  that  statement.  Wit- 
ness had  discussed  the  outrage  upon  her  with  several  parties,  but  had 
never  told  Aline  Thomas  that  she  would  not  have  reported  de- 
fendant but  for  Charley  Johnson.  Johnson  did  not  prevail  upon 
her  to  report  defendant.  Witness  had  never,  at  the  house  of  de- 
fendant's mother,  had  a  scuffle  with  defendant  over  a  snuff  box. 
The  witness  passed  one  night  at  the  house  of  Nerva,  the  defendant's 
mother,  but  did  not  on  that  night  sit  up  with  the  defendant  for  a 
long  time  after  everybody  else  in  the  house  had  retired.  In  answer 
to  a  question,  the  witness  admitted  that  she  told  defendant's  counsel 
that,  when  assaulted  by  the  defendant,  she  told  defendant  that  she 
"  did  not  want  to  do  it  there,  because  they  would  be  caught."  De- 
fendanPwifiged  at  witness  "on  the  examining  trial,  when  witness 
dropped  Tn^Tiea^andiaugtied.      ~  ^ — 


158  20  Texas  Coubt  of  Appeals.  [Qa.lv.  Term, 

Statement  of  the  case. 

Re-examined,  the  witness  stated  that  the  brother,  sister  and 
mother  of  the  defendant  had  tried  to  prevail  upon  her  not  to  testify 
against  the  defendant.  The  conversation  between  Mr.  Kincaid,  the 
defendant's  counsel,  as  detailed  by  the  witness,  was  conducted  on 
his  part  in  a  peremptory,  short  manner.  As  a  matter  of  fact,  the 
witness  did  not,  when  assaulted  by  defendant,  say  to  him  that  she 
did  not  want  to  engage  in  carnal  exercise  with  him  then  and  there 
because  she  was  afraid  of  detection.  The  defendant  had  never 
detected  witness  and  Sam  Favors  in  carnal  juxtaposition,  standing 
np.  Witness  had  never  had  carnal  intercourse  with  Sam  Favors, 
standing  up.  Witness  did  not  say  to  defendant,  after  Sam  Favors 
passed  them,  while  defendant  had  her  down:  "You  have  been  talk- 
ing about  catching  Sam,  and  now  he  has  caught  you." 

Sam  Favors,  the  defendant's  half-brother,  testified,  for  the  State, 
that  he  knew  of  the  transaction  which  gave  rise  to  this  prosecution. 
On  his  way  home  through  the  field  that  night,  the  witness's  atten- 
tion was  attracted  by  voices  about  one  hundred  and  fifty  yards  in 
advance  of  him.  His  first  impression  was  that  two  parties  were 
laughing  and  talking.  When  he  reached  a  point  between  fifty  and 
one  hundred  yards  of  the  parties,  he  heard  a  woman's  voice  calling- 
"quit!  quit!"  Witness  stopped  a  moment  or  two  and  listened  to 
the  woman's  voice  continuing  to  call  "quit!  quit! "  He  then  walked 
on,  and  when  he  reached  a  point  about  thirty  yards  from  the  parties 
he  saw  them  on  the  ground,  and  heard  the  voice  of  Eliza  McCree 
say:  "Quit,  Jo.,  quit;  somebody  is  coming."  Witness  then  passed 
them  at  a  very  short  distance,  and  as  he  did  so  remarked :  "  Aye- 
aye!  I  have  caught  you."  Eliza  thereupon  remarked  to  defendant: 
"Now  Jo.,  you  have  been  talking  about  catching  Sam,  and  he  has 
caught  you."  After  he  had  passed  the  parties  witness  heard  some- 
body whistling.  Witness  testified  that  he  first  heard  and  recog- 
nized Eliza  McGee's  voice  at  a  distance  of  about  two  hundred  yards, 
but  could  not  distinguish  her  words,  and  that  when  he  had  ap- 
proached fifty  yards  nearer  he  distinguished  the  word  "quit"  spoken 
by  Eliza.  Subsequent  measurement  of  distances  enables  witness  to 
testify  more  particularly,  and  his  present  testimony  is  not  affected 
by  the  fact  that  the  disagreement  which,  at  the  time  of  the  examin- 
ing trial,  existed  between  witness  and  defendant  has  been  since 
removed.  Witness  had  carnally  known  Eliza  McGee,  and  was  once, 
while  copulating  with  her  in  a  standing  position,  detected  by  the 
defendant. 

Charley  Johnson  testified,  for  the  State,  that  he  lived  on  R  P. 
Ward's  place.  After  supper  on  the  night  of  the  alleged  rape,  wit- 
ness started  from  home  to  go  to  the  house  of  Sam  Favors.     On  his 
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way  he  beard  Eliza  McGee  calling  in  distress.  She  said,  as  witness 
understood  her:  u  Do  you  take  me  for  a  fool?  I  am  going  to  Groes- 
beeck  and  have  you  pat  in  jail."  She  was  then  at  least  two  hundred 
and  fifty  yards  distant  from  the  witness.  Witness  started  towards 
her,  and  met  her  going  towards  his  house.  She  was  weeping,  and  told 
him  that  defendant  had  overpowered  and  outraged  her.  She  then 
pointed  out  the  place  where  she  said  the  outrage  had  been  perpe- 
trated. The  ground  was  so  torn  up  that  it  looked  like  the  scene  of 
a  bull-fight.  Defendant's  feet  had  dug  deep  into  the  ground,  leaving 
plain  tracks.  Witness  advised  her  to  go  back  and  report  the  occur- 
rence to  Mr.  Ward.  She  replied  that  she  was  afraid  defendant  would 
kill  her  if  she  did  so.  Witness  then  agreed  to  go  with  her,  and  did 
so.  Mr.  Ward  was  informed  of  the  transaction,  and  suggested  that 
investigation  be  postponed  .  until  next  day.  The  moon  was  shining 
on  the  night  of  the  alleged  rape.  Witness  could  see  the  point  on 
the  trail  where  it  was  said  that  the  outrage  was  perpetrated,  from 
quite  a  little  distance.  It  was  about  two  hundred  yards  from  where 
witness  met  Eliza,  about  four  hundred  yards  from  Ward's  house, 
and  about  five  hundred  yards  from  Sam  Favors's  house,  where  the 
defendant  lived. 

Cross-examined,  the  witness  said  that  he  was  a  preacher,  but  Eliza 
McGee  was  not  a  member  of  his  church.  He,  witness,  was  a  Bap- 
tist, while  Eliza  was  a  Methodist.  Witness  had  no  ill  feeling  for  the 
defendant,  but,  on  the.  contrary,  loved  him.  Before  witness  went 
to  Mr.  Ward  about  the  alleged  outrage,  he  went  to  Charley  Bass, 
and  then  to  Sam  Favors.  A  path  from  Sam  Favors's  house  to  that 
of  his  mother  crossed  the  path  on  which  the  outrage  was  reputedly 
committed,  not  far  from  the  point  of  commission. 

R.  P.  Ward  testified,  for  the  State,  that  Eliza  McGee  had  worked 
at  witness's  house  for  about  eight  years,  for  her  food  and  clothing. 
She  was  a  simple,  silly-minded,  childish  negro.  Witness  saw  her  on 
the  morning  after  her  alleged  rape.  Her  dress,  behind,  was  muddy 
from  head  to  foot.  Witness  went  to  the  place  of  the  alleged  rape, 
and  found  the  ground,  covering  a  space  of  three  or  four  feet  in  di- 
ameter, greatly  torn  up.  A  struggle  had  evidently  taken  place  on 
the  ground.  Witness  went  to  defendant's  house,  called  him  outr 
and  told  him  that  be  had  placed  himself  in  a  troublesome  position, 
and  asked  him  why  he  did  it.  He  replied:  "Eliza  promised  me__ 
some  and  I  took  it.'*  Eliza's  reputation  for  chastity  was  bac^- 
"  about  orfan  average  with  that  of  other  unmarried  negro  women." 
The  State  closed. 

Will  Terrell  testified,  for  the  defense,  that  the  general  reputa- 
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tioB  of  Eliza  McGee  for  chastity  was  very  bad.  That  of  Charley 
Johnson  for  truth  and  veracity  was  bad,  and  about  an  average  for  a 
negro.  C.  B.  Ward,  Joe  Peebles  and  Jeff  Johnson  testified  substan- 
tially as  did  Terrell,  except  that  Ward  and  Johnson  said  nothing 
about  Charley  Johnson's  reputation  for  truth  and  veracity. 

Aline  Thomas,  defendant's  half-sister,  testified  in  his  behalf  that 
about  two  weeks  after  defendant's  arrest,  Eliza  McGee  told  her  that 
she  had  nothing  to  do  with  reporting  the  defendant  for  throwing 
her  down  in  the  corn  field.  Eliza's  reputation  for  chastity  was  very 
bad. 

Will  Favors,  defendant's  brother,  testified,  for  the  defense,  that 
Eliza  McGee  had  passed  many  nights  at  his  mother's  house  where 
the  defendant  lived.  Witness  saw  defendant  and  Eliza  one  night, 
at  defendant's  mother's  house,  scuffling  in  play  over  a  snuff  box. 
Eliza's  reputation  for  chastity  was  very  bad. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Kimhell  <&  Harrett  and  Burrow  dk  Kincaid,  for  the  appellant 
«/.  H.  Burtsy  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judos.  I.  Defendant's  witness  Ward  testi- 
fied on  examination  in  chief  that  the  reputation  of  the  prosecutrix 
for  chastity  was  bad.  On  cross-examination  the  district  attorney 
asked  the  witness  if  the  reputation  of  the  prosecutrix  "  was  not 
about  upon  an  average  for  unmarried  darkies,"  and  the  witness  an- 
swered that  it  was.  On  re-examinaation,  defendant's  counsel  asked 
the  witness  what  he  meant  by  the  expression  "  average  reputation 
for  unmarried  darkies?"  To  which  the  prosecution  objected  be- 
cause not  in  rebuttal  of  anything  drawn  out  on  cross-examination, 
and  the  court  sustained  the  objection  and  refused  to  permit  the 
witness  to  explain. 

Mr.  Oreenleaf  says:  "After  a  witness  has  been  cross-examined 
respecting  a  former  statement  made  by  him,  the  party  who  called 
him  has  a  right  to  re-examine  him  to  the  same  matter.  The  counsel 
has  the  right  upon  such  re-examination  to  ask  all  questions  which  may 
be  proper  to  draw  forth  an  explanation  of  the  sense  and  meaning  of 
the  expressions  used  by  the  witness  on  cross-examination,  if  they  be 
in  themselves  doubtful."  (1  Oreenlf.  Evid.  (13th  ed.),  §  467;  same 
doctrine,  Whart.'s  Grim.  Evid.  (Sth  ed.),  §  493.)  Under  this  rule  ap- 
pellant was  entitled  to  ask  and  have  an  answer  to  his  question  on  re- 
examination, and  it  was  error  to  disallow  it. 
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IL  The  prosecutrix,  on  cross-examination  by  defendant's  counsel, 
was  asked  if  certain  parties  had  not  been  talking  to  and  urging  her 
to  swear  against  the  defendant,  endeavoring  thereby  to  show  that 
she  had  been  influenced  by  such  other  parties  to  institute  and  carry 
on  the  prosecution,  and  that  but  for  their  influence  and  instigation 
there  would  have  been  no  prosecution.  In  answer  to  these  ques- 
tions the  prosecutrix  denied  that  she  had  thus  been  talked  to,  urged, 
instigated  and  influenced  by  said  parties.  On  re-examination  by  the 
district  attorney  he  asked  the  witness  if  the  relatives  and  friends  of 
the  defendant  had  not  been  talking  to  her  and  trying  to  induce  her 
not  to  testify  against  defendant.  Defendant  by  counsel  objected 
because  irrelevant  and  because  it  was  not  proposed  to  show  that  de- 
fendant himself  was  in  any  way  connected  with  such  effort  to  sup- 
press the  testimony.  This  objection  was  overruled  and  the  witness 
was  permitted  to  testify  that  defendant's  mother,  sister  and  brother 
had  talked  to  her  in  behalf  of  defendant,  and  tried  to  get  her  not  to 
testify  against  defendant. 

It  was  error  to  admit  the  evidence.  Defendant  had  the  right  in 
the* first  instance  to  inquire,  on  cross-examination,  into  the  motives 
inducing  the  witness  to  prosecute  him.  (Whart.'s  Crim.  Evid.,  §§  477, 
485;  37  Miss.,  383;  Bart  v.  The  State,  15  Texas  Ct.  App.,  202.) 
On  the  other  hand,  the  prosecution  might  have  shown,  had  such 
been  the  fact,  that  the  defendant  in  person  had  bribed  or  attempted 
to  bribe  the  witness,  or  that  he  had  in  person  attempted  to  induce 
her  not  to  testify  against  him.  (1  Greenlf.  Evid.,  §  461,  and  note.) 
But  what  bis  relatives  did  in  the  matter  was  not  binding  upon  him, 
and  could  not  be  adduced  as  evidence  against  him. 

III.  It  is  strenuously  urged  that  the  court  committed  a  grave 
error  in  the  definition  of  "force"  given  in  the  first  paragraph  of 
the  charge  to  the  jury,  in  these  words,  viz. :  "  The  definition  of  force 
as  applicable  to  assault  and  battery  applies  also  to  the  crime  of  rape, 
and  it  must  have  been  such  as  might  have  reasonably  been  supposed 
sufficient  to  overcome  resistance,  taking  into  consideration  the  rel- 
ative strength  of  the  parties  and  all  other  circumstances  of  the 
case."  This  instruction  is  a  literal,  verbatim  copy  of  the  definition 
of  "force"  found  in  the  chapter  upon  rape  in  the  Penal  Code,  article 
529.  (Jones  v.  The  State,  10  Texas  Ct.  App.,  552;  Jenkins  v.  The 
State,  1  Texas  Ct.  App.,  346;  Anschichsx.  The  State,  6  Texas  Ct. 
App.,  525;  Saddler  v.  The  State,  12  Texas  Ct.  App.,  194;  Sharpe  v. 
The  State,  15  Texas  Ct.  App.,  171;  Bass  v.  The  State,  16  Texas  .Ct. 
App.,  62.) 

Objection  is  made  to  the  fourth  paragraph  of  the  charge,  which 
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is  as  follows:  u Evidence  of  the  character  of  the  woman  charged  to 
have  been  raped,  as  to  her  chastity  or  the  reverse,  is  admissible  only 
for  the  purpose  of  being  considered  by  the  jury  in  arriving  at  a  con- 
clusion as  to  whether  or  not  consent  was  given,  and  for  no  other 
purpose;  the  law  being  that  a  woman  of  bad  character  as  to  chas- 
tity is  entitled  to  protection  of  her  person  as  well  and  as  mifth  as 
one  of  good  character  in  that  respect." 

The  general  rule  in  this  State  is  that  "  the  general  character  for 
chastity  of  the  alleged  injured  female  may  be  shown  to  be  bad,  not 
in  justification  of  the  offense,  but  as  weakening  the  evidence  of  the 
prosecution  as  to  want  of  consent."  (Lawson  v.  T/ie  State,  17 
Texas  Ct.  App.,  292,  in  which  many  authorities  are  cited.)  We 
cannot  say  that  the  instruction  was  erroneous  under  the  law  as  it 
obtains  in  this  State.  Other  errors  complained  of  are  not  likely  to 
arise  upon  another  trial  of  the  case. 

For  error  in  the  rulings  of  the  court  with  regard  to  the  admissi- 
bility of  the  evidence,  above  discussed,  the  judgment  is  reversed  and 
the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

[Opinion  delivered  January  16, 1886.] 


[No.  1889.] 
"W.  0.  Cunningham  v.  The  State. 

1.  Practice.— Continuance  is  properly  refused  if  it  be  sought  to  secure  testi- 

mony which,  in  the  light  of  the  evidence  adduced,  is  not  probably  true. 

2,  Theft — Evidence — Fact  Case.—  See  the  statement  of  the  case  for  evidence 

held  sufficient  to  establish  the  identity  of  the  accused,  and  to  support  a  con- 
viction for  theft. 

8.  Same — Surprise.— The  primary  remedy  against  a  surprise  by  reason  of  the 
self-contradictory  testimony  of  a  witness  is  by  seeking  a  continuance,  or  a 
postponement  of  the  trial  to  a  subsequent  day  of  the  term.  But  see  the 
opinion  for  evidence  held  not  to  operate  as  a  surprise. 

4.  Same— Charge  op  the  Court— Circumstantial  Evidence.— This  court 
will  not  reverse  a  judgment  of  conviction  because  of  an  erroneous  charge 
upon  the  weight  of  circumstantial  evidence,  in  the  absence  of  a  bill  of  ex- 
ceptions or  a  showing  of  manifest  prejudice  to  the  rights  of  the  defendant. 

Appeal  from  the  District  Court  of  Red  River.    Tried  below 
before  the  Hon.  D.  EL  Scott. 

The  conviction  in  this  case  was  for  the  theft  of  a  mare  and  colt, 
the  property  of  C.  E.  Fowler,  in  Red  River  county,  Texas,  ou  the 
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30th  day  of  April,  1885.  A  term  of  five  years  in  the  penitentiary 
was  the  penalty  assessed. 

Haywood  Fowler,  the  first  witness  for  the  State,  testified  that 
early  on  the  morning  of  April  30,  1885,  0.  E.  Fowler  turned  his 
several  horses  upon  the  range,  the  ground  being  too  wet  to  plow  on 
that  day.  All  of  the  animals,  save  the  mare  and  the  colt  in  ques- 
tion, came  back  to  the  house  about  9  o'clock.  The  witness  pro- 
ceeded to  the  range  immediately  to  look  for  the  missing  animals. 
He  easily  found  the  tracks  of  the  mare,  which  he  knew  well.  He 
followed  those  tracks,  the  tracks  of  the  colt  being  visible  occasion- 
ally, in  a  southwest  direction,  to  and  across  the  creek,  and  through 
the  bottom,  to  a  point  about  eight  miles  south  of  Olarksville,  where 
the  Clarksville  and  Mount  Pleasant  road  was  reached  at  the  bridge 
across  Cuthand's  creek.  The  tracks  thence  traveled  the  road  about 
a  quarter  of  a  mile,  when  they  left  it,  going  a  little  west  of  south 
to  a  cabin  ocqupied  by  a  negress  named  Aggie  Smith.  From  the 
cabin  the  tracks  turned  back  nearly  north,  in  which  direction  they 
traveled  a  short  distance,  and  circled  back  in  a  nearly  southwest 
direction  and  took  a  course  nearly  parallel  with  the  publio  road. 
It  was  evident  from  the  courses  taken  by  the  tracks  that  the  various 
settlements  in  the  country  were  being  avoided.  Witness  was  over- 
taken by  dark  and  abandoned  the  trail  where  it  left  the  road  three 
or  four  hundred  yards  beyond  Edmondson's  place.  On  the  follow- 
ing Sunday  witness  went  to  the  house  of  Calvin  Holt,  about  twenty- 
two  miles  southwest  of  Olarksville.  About  a  mile  west  of  Holt's 
the  witness  found  the  tracks  of  the  mare  and  colt,  going  west. 
Witness  never  heard  of  the  colt  after  it  left  Holt's,  but  heard  of 
the  mare  at  Blossom  Prairie,  and  afterwards  in  Sherman,  Texas. 
Neither  of  the  animals  were  ever  recovered.  The  mare  was  chest- 
nut sorrel  in  color,  was  about  sixteen  hands  high,  six  years  old,  and 
had  a  flax  mane  and  tail  and  three  white  feet.  The  colt  was  a 
lighter  sorrel. 

C.  E.  Fowler  corroborated  the  first  witness  as  to  the  disappear- 
ance of  the  mare  and  colt,  which  animals,  he  testified,  belonged  to 
him,  and  were  taken  from  his  possession  without  his  knowledge  or 
consent.  He  described  the  animals  as  did  Haywood  Fowler,  except 
that,  according  to  this  witness,  the  mare  had  but  two  white  feet,  and 
the  colt  a  blaze  in  the  face  in  the  shape  of  a  cross.  At  the  point  on 
the  range  where  be  discovered  the  tracks  of  the  mare,  he  found  the 
track  of  a  man's  boot  or  shoe,  about  a  five  or  six  in  size.  Suoh  ap- 
peared to  be  the  size  of  the  defendant's  foot. 

W.  J.  Duckett  testified,  for  the  State,  that  he  lived  eight  or  nine 
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miles  east  from  C.  E.  Fowler's  place  in  Red  River  county,  Texas.  The 
defendant  came  to  his  honse  on  Saturday  between  the  third  and 
fourth  Sundays  in  April,  1885,  and  remained  until  early  on  Wednes- 
day morning,  when  he  left.  He  came  back  to  the  witness's  house 
two  or  three  weeks  afterwards.  Witness  knew  nothing  about  the 
taking  of  Fowler's  mare  and  colt. 

Bob  Criner  testified,  for  the  State,  that  he  followed  the  tracks  of 
the  mare  and  colt  from  the  range  to  Donaho's  ranche,  on  Boggy 
creek.  The  tracks  crossed  the  creek  at  an  old  road.  Before  reach- 
ing the  point  of  crossing,  the  witness  saw  where  some  one  had 
pushed  the  colt  down  a  steep  embankment  into  the  creek.  A  man's 
track,  five  or  six  in  size,  was  found  at  that  point.  From  that  point 
the  witness  followed  the  trail  with  its  meanders  to  the  negro  cabin, 
and  then  being  overtaken  by  night  abandoned  it. 

Aggie  Smith,  colored,  testified  that  she  lived  on  Mr.  Edmondson's 
place,  about  eight  miles  south  of  Clarksville,  just  across  Cuthand's 
creek,  and  three  or  four  hundred  yards  from  the  Clarksville  and 
Mount  Pleasant  road.  Some  time  in  the  spring  of  1885,  a  white 
man  came  to  witness's  house,  riding  bareback  on  a  chestnut  sorrel 
mare.  A  colt,  lighter  in  color,  followed  the  mare.  The  man  in- 
quired for  stray  horses.  He  wore  no  coat,  but  had  on  a  vest,  the 
breast  of  which  was  dark  spotted,  and  the  back  blue  in  color.  He 
wore  a  pair  of  fine  boots  or  shoes,  and  a  red  colored  hat.  The  hat 
was  not  made  of  straw.  Shortly  afterwards  —  a  few  days  —  another 
man  came  to  witness's  house,  hunting  the  mare  and  colt.  The  de- 
fendant on  trial  was  the  identical  man  who  rode  the  mare  up  to  the 
witness's  house.  He  left,  going  off  in  pretty  much  the  same  direc- 
tion from  which  he  came.  When,  in  May  or  June,  1885,  witness 
designated  a  deputy  sheriff  as  the  man  who  rode  the  mare  up  to  her 
house,  she  was  greatly  excited,  and  was  therefore  mistaken.  ,  The 
witness  knew  positively  that  the  defendant  on  trial  was  the  man 
who  rode  the  mare  up  to  her  house. 

William  Herrell  testified,  for  the  State,  that  he  lived  on  Sulphur 
creek,  about  eighteen  miles  distant  from  Clarksville.  The  defend- 
ant, riding  a  sorrel  mare,  bareback,  came  to  where  the  witness  was 
at  work  in  his  field,  one  evening  late  in  April  or  early  in  May,  1885. 
The  mare  was  followed  by  a  six  weeks'  old  colt,  lighter  in  color  than 
the  mare.  The  defendant  told  witness  that  he  had  been  fishing  down 
on  Sulphur,  and  had  gone  into  camp  with  his  wagon,  but  that  one  of 
his  horses  escaped,  which  accounted  for  his  riding  his  mare  bareback, 
and  that  he  was  then  in  quest  of  his  missing  horse.  He  told  wit- 
ness that  he  lived  at  Mr.  De  Berry's  place  on  Blossom  Prairie,  and 
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asked  witness  to  loan  him  a  saddle  for  a  day  or  two,  to  help  him 
oat  of  his  then  dilemma.  Witness  being  well  acquainted  with  Mr. 
De  Berry,  and  believing  the  defendant's  statements,  loaned  him  the 
saddle,  which  he  had  never  seen  since.  Defendant  had  on  no  coat, 
but  wore  a  bluish  vest,  checked  pants,  fine  boots  or  shoes,  and  a 
reddish  brown,  low,  stiff-brimmed  hat.    The  hat  was  not  of  straw. 

Calvin  Holt  testified,  for  the  State,  that  he  lived  in  Bed  Biver 
county,  Texas,  about  twenty-two  miles  southwest  of  Olarksville. 
About  dark  on  the  last  day  of  April,  1885,  the  defendant,  riding  a 
chestnut  sorrel  mare,  which  was  followed  by  a  colt  of  lighter  sorrel 
color,  came  to  his  house  and  remained  over  night.  The  mare  had 
two  white  feet,  and  the  colt  a  blaze  in  the  face  in  the  shape  of  a 
cross.  Witness  offered  to  trade  for  the  mare,  but  the  defendant 
declined,  saying  that  he  had  just  been  breeding  her  to  a  jack  owned 
by  Mr.  Joe  Garland,  who  lived  eight  or  ten  miles  east  of  Olarksville. 
Defendant  at  that  time  wore  a  gray  coat,  a  dark  or  bluish  colored 
vest,  and  a  red  or  brown  hat  of  material  other  than  straw.  He 
said  that  he  wanted  to  get  across  Sulphur  creek.  Witness  told  him 
the  creek  was  too  high  to  be  crossed  except  at  Parmer's  bridge, 
which  he  did  not  think  could  be  reached  because  of  high  water  in 
the  bottom.  He  left  witness's  house  on  the  next  morning,  and  went 
west.  A  few  days  later  Hay  ward  Fowler  came  to  witness's  house, 
hunting  the  mare  and  colt.  Witness  told  him  about  the  defendant 
staying  at  his  house,  and  Fowler  went  off  in  the  direction  previously 
taken  by  the  defendant. 

Robert  King  testified,  for  the  State,  that  he  was  the  proprietor  of 
a  livery-stable  in  Sherman,  about  one  hundred  miles  west  from 
Olarksville,  on  a  line  of  railway.  On  the  3d  or  4th  day  of  May, 
1885,  the  defendant  came  to  the  witness's  stable,  riding  a  sorrel 
mare,  about  fifteen  hands  high.  When  defendant  arrived  at  the 
stable,  about  noon,  the  mare  showed  hard  riding,  and  that  she  had 
recently  borne  a  colt,  inasmuch  as  she  was  still  in  milk.  She  had 
white  feet.  Defendant  remained  about  Sherman  for  a  day  or  two, 
but  witness  did  not  know  what  disposition  he  made  of  the  mare. 
He  wore  a  light  colored  coat,  a  blue  vest  and  a  red  or  brown  hat. 
It  was  not  a  straw  hat  A  person,  by  hard  riding,  could  travel 
horseback  from  Olarksville  to  Sherman  in  two  days.  Defendant 
paid  his  bills  so  far  as  witness  knew.  Witness  was  satisfied  that  the 
defendant  was  the  man  who  brought  the  mare  to  his  stable  as  de- 
scribed, though  it  was  possible  he  was  not. 
%     Willis  Pavne  hostler  at  King's  stable  in  Sherman,  corroborated 


166  20  Texas  Court  of  Appeals.  [Galv.  Term, 

Statement  of  the  case. 

King  as  to  tho  man  bringing  the  mare  to  the  stable  on  May  3  or 
4,  1885.  That  man  though,  the  witness  thought,  was  somewhat 
larger  and  more  sunburned  than  defendant.  The  man's  dress  was 
correctly  described  by  King.  The  man  sold  the  mare  on  the  morn- 
ing after  his  arrival,  for  about  $30,  taking  an  old  open-faced  silver 
watch  in  part  payment.  The  animal  was  well  worth  fifty  or  sixty 
dollars. 

Jo.  Garland  testified,  for  the  State,  that  he  lived  eight  or  ten 
miles  east  of  Clarksville,  and  was  the  only  man  of  the  name  in 
Red  River  county.  He  had  never  owned  nor  stood  a  jack  anywhere 
in  his  life,  and,  of  course,  no  jack  of  his  ever  served  a  mare  for  de- 
fendant.   The  State  closed. 

T.  C.  Crawford  testified,  for  the  defense,  that  the  defendant  ate 
supper  at  his  place  in  Bonham  on  the  night  of  Tuesday  or  Wednes- 
day late  in  April  or  early  in  May,  1885.  May  day  was  celebrated, 
the  witness  thought,  on  the  previous  Friday.  Defendant  got  to 
witness's  place  after  supper,  and  said  that  he  was  going  either  to 
Sherman  or  Dallas,  and  witness  loaned  him  a  dollar,  which  within 
a  week  or  two  defendant  repaid  in  Bonham.  Witness  did  not  know 
how  or  when  defendant  came  to  or  left  Bonham. 

T.  C.  Saunders  testified,  for  the  defense,  that  defendant,  very  late 
in  April  or  very  early  in  May,  1885,  in  Bonham,  paid  witness  $5 
due  on  house  rent.  This,  the  witness  thought,  was  before  May  day. 
At  all  events,  May  day  fell  in  the  same  week.  He  said  something 
about  going  or  having  been  to  Sherman. 

W.  C.  Saunders  testified  that  he  saw  the  defendant  in  Bonham  on 
Tuesday  or  Wednesday  of  the  first  week  in  May. 

W.  J.  Duckett  testified,  for  the  defense,  that  defendant's  wife 
came  to  his  house  on  the  third  Sunday  in  April,  1885,  and  the  de- 
fendant on  the  following  Friday.  He  left  on  either  the  Tuesday  or 
Wednesday  following,  wearing  a  straw  hat.  Annona,  four  miles 
distant  from  his  house,  was  the  nearest  railroad  station  to  which  the 
witness  lived. 

Angie  Cunningham  testified  that  defendant  left  Duckett's  house 
about  sunrise  in  the  morning,  wearing  a  straw  hat. 

S.  R.  Stiles  testified,  for  the  defense,  that  the  express  train  from 
Texarkana  to  Sherman,  passing  through  Annona  and  Bonham,  was 
due  at  Clarksville  at  twenty  minutes  past  10  o'olock,  A.  M.  Freight 
trains  passed  almost  hourly  during  the  busy  season.  Witness  did 
not  know  at  what  hour  the  express  going  west  was  due  at  Bonham. 

The  continuance  was  asked  to  secure  the  testimony  of  two  wit- 
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nesses  to  the  fact  that  they  saw  the  defendant  in  Bonham,  about 
eighty  miles  distant  from  the  place  of  the  alleged  theft,  on  the  day 
that  it  is  charged  to  have  been  committed. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

C.  A.  Worley,  for  the  appellant. 

J.  H,  Hurts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge,  Three  grounds  are  urged  for  a  re- 
versal of  the  judgment  in  this  case,  to  wit:  1.  The  overruling  of 
defendant's  application  for  continuance.  2.  Failure  of  the  proof  of 
identity  of  defendant.  3.  The  overruling  of  defendant's  motion 
for  a  new  trial,  as  to  the  ground  of  surprise  at  the  testimony  of  the 
witness  W.  J.  Duckett. 

It  was  the  purpose  of  the  application  for  continuance  to  obtain 
the  testimony  of  the  three  several  witnesses  named,  to  sustain  the 
defense  of  alibi.  From  the  testimony  which  was  had  at  tfce  trial 
we  do  not  believe  that  defendant's  statements  as  to  what  he  could 
prove  by  said  witnesses  are  probably  true,  or  that,  if  said  witnesses 
should  make  the  statements,  that  they  would  be  probably  true. 

As  to  proof  of  identity  of  defendant,  whilst  it  is  true  that  the  wit- 
nesses who  testified  to  seeing  him  in  possession  of  the  stolen  animals 
had  never  seen  or  known  him  before,  still  two  or  more  of  them 
swear  most  positively  to  his  identity,  and  other  witnesses,  some  of 
them  his  own,  place  him,  on  the  day  before  the  property  was  stolen, 
in  the  neighborhood  of  the  place  where  the  theft  was  committed. 
Ample  proof  is  found  in  the  record  to  support  the  finding  of  the 
jury  as  to  his  identity. 

Defendant  claims  that  he  was  taken  by  surprise  at  the  testimony 
of  the  witness  W.  J.  Duckett  as  to  the  time  when  he,  the  defendant, 
left  the  house  of  said  witness;  that  at  the  examining  trial  said  wit- 
ness had  testified  that  it  was  on  Wednesday,  the  29th  day  of  April. 
When  we  recur  to  the  evidence  of  this  witness  as  shown  in  the  state- 
ment of  facts,  we  find  he  testified  "  defendant  came  to  my  house  on 
Saturday,  between  the  third  and  fourth  Sunday  in  April  last.  He 
staid  there  until  the  next  Wednesday  morning,  when  he  left." 
There  is  no  conflict  between  this  and  his  previous  statement  at  the 
examining  trial,  as  far  as  we  can  see. 

But,  suppose  defendant  had  been  taken  by  surprise  by  the  testi- 
mony, then  his  remedy  is  pointed  out  by  the  statute,  and  he  should 
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have  availed  of  that,  and  not  have  waited  to  seek  relief  where  it 
could  not  be  obtained,  on  his  motion  for  a  new  trial  He  should 
have  asked  for  a  continuance  or  postponement  to  some  future  day 
of  the  term,  to  have  obtained  the  evidence  shown  by  the  supporting 
affidavits  to  this  ground  of  his  motion  for  a  new  trial  (Code  Crim. 
Proa,  art.  568;  Child*  v.  The  Stats,  10  Texas  Ct.  App.,  183;  Crest- 
well  v.  The  State,  14  Texas  Ct.  App.,  1;  Higginbotham  v.  The  State, 
3  Texas  Ct.  App.,  447;  Walker  v.  The  State,  7  Texas  Ct.  App.,  245; 
Wehb  v.  The  State,  9  Texas  Ct.  App.,  490.) 

No  exception  was  taken  and  saved  to  the  charge  of  the  court 
Upon  the  weight  of  circumstantial  evidence  it  was  erroneous,  and 
the  error  would  have  necessitated  a  reversal  had  it  been  excepted  to 
at  the  time.  {Harrison  v.  The  State,  8  Texas  Ct.  App.,  183 ;  Harri- 
son v.  The  State,  9  Texas  Ct.  App.,  183 ;  Walker  v.  The  State,  13  Texas 
Ct.  App.,  618.)  Not  having  been  excepted  to,  and  it  not  being  manifest 
that  the  defendant  was  injured  thereby,  we  do  not  feel  called  upon 
to  reverse  the  judgment  for  this  error  alone.  (Post  v.  The  State,  10 
Texas  Ct.  App.,  580;  Maddox  v.  The  State,  12  Texas  Ct.  App.,  429; 
Walker  v.  The  State,  42  Texas,  373;  White  v.  The  State,  19  Texas 
Ct.  App.,  343.) 

We  are  of  opinion  that  the  evidence  is  amply  sufficient  to  support 
the  verdict  and  judgment,  and,  there  being  no  reversible  error  ap- 
parent of  record,  the  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  January  16, 1886.] 
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Bbown  Littleton  v.  The  Statb. 

1.  Theft —Term  Defined.— "  Possession  "  as  used  in  the  statutory  definition 

of  theft  is  constituted  by  the  person  unlawfully  deprived  of  the  property 
exercising  actual  care,  control  and  management  of  the  property,  whether 
the  same  be  lawful  or  unlawful. 

2.  Same. —  An  animal  on  the  range  is,  if  there  be  a  special  owner,  in  the  posses- 

sion of  the  special  owner  if  he  has  the  actual  care,  control  and  management 
of  the  same. 

&  Same—  Ownership — Indictment.—  It  is  a  well  settled  rule  of  pleading  that 
the  ownership  of  stolen  property  may  be  alleged  either  in  the  actual  or  spe- 
cial owner. 

4.  Same  —  Pleading— Indictment  —  Evidence.—  The  common  law  rules  of 
pleading  which  appertain  to  theft  cases  have  been  superseded  in  this  State 
by  rules  prescribed  by  statutory  enactment.    Under  the  Code  of  this  State, 
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with  respect  to  the  theft  of  property  having  an  actual  and  also  a  special 
owner,  when  it  is  sought,  instead  of  alleging  the  ownership  and  possession 
in  the  special  owner,  to  charge  with  respect  to  both  owners,  the  indictment, 
to  be  sufficient,  should  allege  the  possession  in  the  special  owner,  having  the 
actual  care,  control  and  management  of  the  same,  and  holding  it  for  the 
real  owner.  The  indictment  in  this  case,  alleging  both  the  ownership  and 
possession  in  P.  H.,  is  not  supported  by  evidence  which  establishes  the  real 
ownership  in  P.  H.,  but  that  the  property  was  taken  from  the  possession  of 
6.  H.,  who  had  the  actual  care,  control  and  management  of  the  same.  See 
the  opinion  in  extenso  for  an  elaborate  discussion  of  the  question,  and  for  an 
elucidation  of  the  differences  between  the  common  law  of  larceny  and  the 
law  of  theft  under  the  Texas  Codes. 

Appeal  from  the  District  Court  of  Frio.  Tried  below  before  the 
Hon.  D.  P.  Marr. 

The  conviction  in  this  case  was  for  the  theft  of  one  head  of  cattle, 
the  property  of  Peter  Huegele,  in  Frio  county,  Texas,  on  the  15th 
day  of  May,  1882.  The  penalty  imposed  was  a  term  of  two  years 
in  the  penitentiary. 

The  sixth  ground  relied  upon  in  the  motion  for  new  trial,  which 
raises  the  only  question  involved  in  the  disposition  of  the  appeal, 
reads  as  follows : 

"  6th.  The  verdict  of  the  jury  is  not  supported  by  the  law,  because 
the  indictment  charged  upon  its  face  that  the  property  charged  to 
have  been  stolen  was  taken  fronp.  the  possession  of  Peter  Huegele, 
and  the  testimony  shows  that  the  care,  control  and  management  of 
the  property  was  in  George  Haby,  who  had  them  upon  the  shares, 
and  there  was  no  allegation  in  the  indictment  charging  such  posses- 
sion in  said  George  Haby." 

In  this  connection  the  trial  judge  filed  his  conclusions  of  law  as 
follows : 

"  I  file  my  conclusions  of  law  on  the  point  raised  in  the  motion 
for  new  trial,  etc.,  that  the  ownership  and  possession  of  the  property 
should  have  been  laid  in  the  person  shows  to  have  had  the  care, 
control  and  management  of  the  property,  and  not  in  the  real  owner 
as  was  done,  as  follows: 

"  1.  Where  one  person  owns  property  and  another  has  the  posses- 
sion, charge  or  control  of  the  same,  or  where  two  persons  own  prop- 
erty jointly,  then  in  either  case  the  ownership  may  be  alleged  to  be 
in  either.  (Code  Crim.  Proa,  art.  426.)  I  take  it  that  the  law 
means  what  it  plainly  says,  and  this  provision  is  wholly  unambigu- 
ous. The  evidence  shows  Huegele,  a  very  old  man,  in  fact  owned 
the  cattle,  and  that  George  Haby,  a  son-in-law,  held  them  on  shares, 
and  had  then,  and  for  some  time  before,  exclusive  control,  manage- 
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ment,  etc.,  of  the  property.     Just  what  was  the  latter's  interest  in 
the  cattle  was  not  developed.     That  the  cattle  were  on  the  range. 

"2.  I  cannot  hold  that  the  real  and  unquestionable  owner  (Hue- 
gele)  is  not  the  owner  either  in  law  or  in  fact.  He  is  certainly  the 
owner,  both  in  law  and  in  fact,  as  alleged  in  the  indictment. 

"  3.  As  to  the  possession  of  the  property,  I  hold  that  the  posses- 
sion of  the  agent  is  in  law  the  possession  of  the  principal  or  owner, 
hence  there  is  no  variance  in  this  respect.  {Thomas  v.  The  State,  1 
Texas  Ct.  App.,  289.) 

"4.  The  statute  defining  theft  certainly  recognizes  in  plain  terms 
an  owner,  and  also  a  possessory  agent  holding  the  property  for  the 
owner.  I  am  not  aware  of  any  decision  of  a  superior  court  that 
has  directly  held,  upon  the  point  raised,  that  to  allege  the  ownership 
and  possession  in  the  person  having  the  real  title  to  the  stolen  prop- 
erty would  lead  to  a  fatal  variance  where  the  evidence  shows  that, 
at  the  time  of  the  theft,  the  property  was  in  the  possession  of  an 
agent  of  said  owner,  holding  the  same  for  him.  The  authorities 
and  legal  logic  are  to  the  contrary,  in  my  judgment.  There  is  some 
obiter  dicta  in  Bailey  v.  The  State,  and  in  Frazier  v.  The  State,  18 
Texas  Ct.  App.  Reports,  that  might  warrant  the  inference  that  a 
majority  of  the  present  Court  of  Appeals  are  seriously  contemplat- 
ing announcing  the  proposition  that,  in  theft,  the  ownership  must  be 
alleged  in  the  person  having  the  actual  care,  control  and  manage- 
ment of  the  property,  regardless  of  the  true  ownership,  etc.,  but, 
until  they  do  so  directly,  I  do  not  desire  to  sanction  any  such  doc- 
trine. Such  a  rule  would  require  too  fine  discriminations  at  the 
hands  of  grand  juries,  who  do  not  always  furnish  the  district 
attorney  with  the  full  facts.  They  understand  the  owner  to  be  the 
owner.    So  do  I. 

"  As  to  the  points  raised  and  decided  in  the  Frazier  case,  I  fully 
agree,  viz. :  that  the  ownership  may  he  laid  in  the  actual  pos- 
sessor, etc.,  and  that  the  State,*  prima  facie,  need  only  prove  the 
want  of  consent  of  the  person  having  the  exclusive  control  or  man- 
agement, etc.,  of  the  property  at  the  time.  I  use  the  word  or  be- 
cause it  is  the  language  of  the  law.  It  is  used  in  article  729  of  the 
Penal  Code,  and  again  in  article  426  of  the  Code  of  Criminal  Pro- 
cedure. Both  of  these  articles  relate  to  this  question,  and  are  in 
plain  and  intelligible  language.  I  find  no  warrant  for  amending 
them  through  the  courts  by  striking  out  "or"  and  inserting  "and" 
This  would  seem  to  belong  to  the  Legislature,  in  the  absence  of  any 
information  derivable  from  the  Codes  themselves  that  the  Legislature 
and  revisers  did  not  understand  what  language  they  used  on  this 
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subject,  and  said  "or"  so  many  tiroes  when  they  meant <c  and." 
{Springer  v.  The  State,  16  Texas  Cfc.  App.,  591.) 

u  1  freely  admit  there  is  a  question  as  to  the  allegation  of  posses- 
sion, but  not  of  ownership,  in  this  case;  still,  the  agent's  possession  is 
that  of  the  owner,  who  is  the  principal,  and  it  seems  that  the  cri- 
terion established  is  privity  vel  non.  (Case  v.  The  State,  12  Texas 
Ct  App.,  228.)" 

T.  T  Teel  and  JR.  W.  Hudson,  for  the  appellant. 

J.  U.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  The  indictment  alleges  that  the  property  belonged 
to  and  was  taken  from  the  possession  of  Peter  Huegele.  The  proof 
shows  that  the  animal  was,  as  alleged,  the  property  of  Peter  Hue- 
gele; but  it  also  shows  that  the  animal,  when  taken,  was  in  the 
actual  control  and  management  of  one  George  Haby.  The  animal 
was  taken  from  the  range,  but,  being  in  the  actual  control  and  man- 
agement of  naby,  it  was  in  his  possession,  because  our  Code  defines 
the  meaning  of  the  word  "  possession  "  in  the  definition  of  theft  as 
follows,  viz.:  "Possession  of  the  person  so  unlawfully  deprived  of 
property  is  constituted  by  the  exercise  of  actual  control,  care  and 
management  of  the  property,  whether  the  same  be  lawful  or  not." 
(Penal  Code,  art.  729.) 

But  it  may  be  contended  that,  as  it  was  upon  the  range,  it  was 
therefore  in  the  possession  of  both  the  general  and  the  special  owner. 
In  Digg8  v.  The  State,  7  Texas  Ct.  App.,  359,  and  in  Cameron  v. 
The  State,  44  Texas,  652,  it  is  held  that  "animals  on  their  accus- 
tomed range  are  in  the  possession  of  their  owner."  In  these  cases 
there  was  no  third  person  or  special  owner  intervening;  there  was 
no  one  except  the  general  owner  in  the  actual  care,  control  and 
management  of  the  stock.  In  this  case,  however,  Haby  had  the 
actual  care,  control  and  management  of  the  property ;  hence  by 
the  statute  he  was  in  the  possession  of  the  yearling. 

The  question,  therefore,  presented  is, —  when  one  person  is  in  actual 
care,  control  and  management  of  property  which  belongs  to  another, 
is  it  necessary, —  essential, —  to  allege  and  prove  that  the  property 
was  taken  from  his  possession?  Judge  Marr,  before  whom  this  case 
was  tried,  holds  the  negative  of  this  question,  and,  in  his  conclusions 
of  law  filed  in  the  case  and  made  a  part  of  the  record,  submits  very 
plausible  and  cogent  reasons  in  support  of  his  views. 

His  first  proposition  (which  is  absolutely  correct)  is  that  "  when 
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one  person  owns  property  and  another  has  the  possession,  charge  or 
control  of  the  same,  or  when  two  persons  own  property  jointly, 
then  in  either  case  the  ownership  may  be  alleged  to  be  in  either." 
(Italics  ours.)  As  above  stated,  this  proposition  is  correct  unques- 
tionably. Ownership  may  be  alleged  in  either  the  actual  or  special 
owner. 

With  regard  to  possession  he  says:  "As  to  possession  of  the 
property,  I  hold  that  the  possession  of  the  agent  is  in  law  the 
possession  of  the  principal  or  owner;  hence  there  is  no  variance  in 
this  respect."  But  again  upon  this  point  he  says:  "I  freely  admit 
there  is  a  question  as  to  the  allegation  of  possession,  but  not  owner- 
ship, in  this  case;  still  the  agent's  possession  is  that  of  the  owner, 
who  is  the  principal."  This  proposition  is  quite  plausible  and 
apparently  rests  upon  solid  grounds. 

We  deem  it  necessary  at  this  point  to  allude  to  the  definition  of 
theft  or  larceny  at  common  law,  and  to  an  indictment  held  sufficient 
under  such  definition.  Mr.  Blackstone  defines  theft  or  larceny  to 
be,  "The  felonious  taking  and  carrying  away  of  the  personal  goods 
of  another."  (Bl.  Comm.,  vol  2,  book  4,  p.  229.)  In  this  definition 
nothing  whatever  is  said  about  possession,  consent  of  the  owner,  or 
the  intent  with  which  the  goods  were  taken;  and  in  exact  accord 
with  this  definition  will  be  found  the  indictment,  the  charging  part 
of  which  is  as  follows:  "That  A.  B.,  one  hat  of  the  goods  and 
chattels  of  C.  D.,  then  and  there  being  found,  feloniously  did  steal, 
take  and  carry  way."    (Whar.  Precedents,  vol.  1,  p.  415.) 

At  common  law,  therefore,  the  possession  of  the  agent  or  bailee 
being  that  of  the  owner,  under  the  allegation  that  the  property  was 
the  goods  and  chattels  of  C.  D.  proof  that  they  were  taken  from 
the  possession  of  the  agent  or  bailee  of  C.  D.  would  not  be  in  con- 
flict with  the  allegation  of  ownership;  and  hence  there  would  be  no 
variance.  And  under  the  common  law  definition  of  theft,  which  is 
synonymous  with  larceny  (see  Blackst.,  supra),  if  A.  should  live  in 
England  and  own  cattle  in  Texas,  in. possession  of  his  agent,  £.,  the 
property  could  be  laid  in  A,  and  proof  that  they  were  taken  from 
B.,  who  had  the  possession,  actual  care,  control  or  management  of 
the  same,  would  be  no  variance. 

Why  would  there  be  no  variance?  Simply  because  the  fact  that 
B.  has  the  possession,  or  that  the  owner  has  the  actual  possession,  is 
not  made  a  material  element  or  fact  by  the  definition  of  the  offense. 
But,  on  the  other  hand,  this  definition  is  so  broad  as  to  render  it 
immaterial  as  to  who  has  the  actual  possession,  care,  control  or  man- 
agement of  the  property, —  whether  the  owner  or  agent.    Being  the 
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goods  of  C.  D.,  whether  taken  from  bis  actual  possession  or  the 
possession  of  his  agent,  matters  not;  if  feloniously  taken,  it  is  lar- 
ceny,—  theft. 

This  being  the  role  at  common  law,  by  reason  of  the  common 
law  meaning  of  theft,  does  the  same  rale  obtain  in  Texas,  where  we 
have  no  common  law  offenses,  but  all  are  statutory?.  We  answer 
that  the  rule  will  be  the  same  if  our  statutory  offense  of  theft  is  in 
fact  or  substance  the  same  as  at  common  law.  Are  they  in  sub- 
stance the  same?  If  not,  what  degree  of  departure  is  there  from 
the  common  law?  Upon  this  subject  Mr.  Bishop  says:  "The  stat- 
utes of  our  States  differ  considerably,  in  this:  that  by  some  of 
them  a  statutory  larceny  is  scarcely  distinguishable  from  one  at 
common  law ;  by  others  the  difference  is  very  broad ;  and  between 
these  extremes  there  is  every  variety.  Perhaps  the  widest  departure 
from  the  common  law  is  in  Texas."  ..."  There  are  various 
statutory  provisions,  but  the  one  indicating  its  (theft)  ordinary  form 
declares  it  to  be  '  the  fraudulent  taking  of  corporeal  personal  prop- 
erty belonging  to  another  from  his  possession,  or  from  the  posses- 
sion of  some  person  holding  the  same  for  him,  without  his  consent, 
with  intent  to  deprive  the  owner  of  the  value  of  the  same  and  to 
appropriate  it  to  the  use  or  benefit  of  the  person  taking  it.9 "  And 
under  a  sub-head  of  "Exposition  of  Definition  "  he  adds:  "Under  a 
statute  like  this  Texas  one,  an  indictment  in  the  common  law  form 
is  wholly  inadequate.  It  must  allege,  for  example,  that  the  goods 
were  taken  from  the  possession  of  one  mentioned  with  intent  to 
deprive  the  owner  of  the  value  of  the  same,  and  without  his  con- 
sent; and  the  proof  must  negative  his  consent;  no  one  of  which 
particulars  is  essential  at  the  common  law."  (Bish.  Stat.  Crimes, 
§§  412-414.) 

Here  we  find  the  greatest  departure  from  the  common  law  defi- 
nition of  theft  that  obtains  in  any  State,  and,  it  being  settled  that 
to  the  same  extent  must  the  indictment  depart  in  allegation,  hence 
the  departure  in  proof. 

To  illustrate:  At  common  law  there  was  no  such  allegation  as 
that  the  property  was  taken  without  the  consent  of  the  owner,  and 
hence  there  was  no  necessity  for  making  suoh  proof;  but  as  this  al- 
legation is  essential  under  the  departure  made  by  the  statute  in  this 
State,  such  proof  must  be  made. 

We  have  seen  that  in  this  State  there  is  a  wide  departure  from 
the  common  law  definition  of  larceny,  and  hence  in  allegation; 
therefore,  there  must  be  of  necessity  a  departure  in  the  proof.  For, 
as  a  general  rule,  if  an  allegation  is  required,  its  proof  is  also  re- 


174  20  Texas  Court  of  Appeals.  [Gal v.  Term, 

Opinion  of  the  court. 

quired;  it  being  necessary  to  prove  all  essential  allegations.  Why 
this  departure,  and  what  effect  has  it  as  to  necessary  allegation  and 
proof? 

At  common  law  a  person  may  have  been  in  actual  possession,  care, 
control  and  management  of  property.  By  all  others  save  the  real 
owner,  he  may  be  considered  the  actual  owner  of  the  property ;  yet 
neither  the  indictment  nor  proof  need  mention  him  at  all,  if  the 
property  be  charged  in  the  real  owner.  A.,  the  owner,  may  live  in 
Canada,  may  have  never  seen  Texas ;  yet,  if  he  own  property  in 
this  State  which  is  in  the  possession  of  his  agent,  if  the  property 
be  alleged  in  him,  nothing  whatever  is  required  to  be  said  of  the 
agent  either  in  allegation  or  proof,  when  apparently  the  agent  was 
the  actual  owner  of  the  property.  This  is  the  rule  at  oommon  law; 
is  it  the  rule  here  is  the  question. 

We  think  not ;  because  we  believe  our  Legislature  intended  to  re- 
strict the  State  (this  we  infer  from  the  departure  as  to  the  meaning 
of  theft)  so  as  to  require  the  prosecutor  to  go  into  particulars.  The 
defendant  must  be  informed  as  to  facts  with  much  greater  particu- 
larity than  at  oommon  law.  The  indictment  must  allege  that  he 
took  the  property  from  the  possession  of  Borao  person.  This  person 
must  be  named ;  and  this  person  must  have  possession,  actual  or 
constructive,  of  the  property  at  the  time  it  is  taken.  If  his  relation 
to  the  property  is  rendered  closer  or  nearer  than  that  of  the  real 
owner,  by  reason  of  the  fact  that  he  is  in  actual  care,  control  or 
management  of  the  same,  then  in  that  case  the  person  bearing  such 
relation  is  the  proper  person  in  whom  to  allege  the  possession;  in 
other  words,  from  such  person  the  possession  must  be  alleged  to 
have  been  taken.  Why  ?  Because  such  person,  occupying  such  re- 
lation to  the  property,  is  apparently  the  real  owner,  and  the  rule 
which  requires  that  the  indictment  name  the  owner  applies  with 
equal  force  in  the  case  stated.  *        t 

Again,  the  Legislature  intended  that  the  prosecutor  should  go  into 
particulars  so  that  defendant  would  be  thoroughly  prepared  to  meet 
the  charge.  The  State  must  charge  that  he  took  the  property  from 
the  possession  of  the  person  in  actual  care,  control  or  management, 
because  such  person  is  more  likely  to  be  viewed  as  the  actual  owner 
than  is  the  real  owner;  and  hence  such  allegation  is  necessary  to  a 
more  perfect  and  exact  description  of  the  transaction  than  was  re- 
quired at  common  law.  A.  is  in  the  actual  control,  care  or  manage- 
ment of  a  certain  horse.  B.  is  charged  with  its  theft.  In  order  to 
furnish  B.  with  a  minute  and  particular  description  of  the  transaction, 
and  inform  him  that  he  is  charged  with  taking  the  horse  from  the 
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possession  of  A., —  this,  we  think,  is  required  by  the  departure  of 
our  statute  from  the  common  law ;  and  in  this  departure  we  think 
we  can  perceive  wisdom  and  justice. 

"We  have  thought  proper  to  add  the  above  observations  to  those 
made  in  Bailey  v.  The  State,  18  Texas  Ct.  App.,  426,  and  Frazier  v. 
The  State,  id.,  434.  The  subject  is,  however,  by  no  means  exhausted ; 
it  is  one  full  of  nice  and  to  the  writer  very  troublesome  questions. 

"We  are  of  the  opinion  that  the  evidence  failed  to  sustain  the  al- 
legation that  the  property  was  taken  from  the  possession  of  Huegele, 
but,  on  the  other  hand,  the  indictment  should  have  alleged  that  the 
property  was  taken  from  the  possession  of  Haby  instead  of  Huegele. 
If  the  indictment  had  alleged  the  property  in  llaby,  and  that  it  was 
taken  from  his  possession,  none  of  these  questions  would  have  arisen. 
Or,  if  it  had  alleged  that  it  was  taken  from  the  possession  of  Haby, 
who  was  holding  the  same  for  Huegele,  all  would  have  been  easy 
sailing. 

The  judgment  is  reversed  and  the  case  remanded. 

Reverted  and  remanded. 

[Opinion  delivered  January  20, 1886.] 


[No.  1855.] 
Adolph  Block  v.  The  State. 

Theft — Fact  Case. — See  the  statement  of  the  case  for  evidence  held  insuffi- 
cient to  support  a  conviction  for  misdemeanor  theft. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  be- 
fore the  Hon.  W.  H.  Ford. 

The  conviction  was  for  the  theft  of  a  jam  pole  of  the  value  of 
$2.50,  the  property  of  Patillo  Higgins,  in  Jefferson  county,  Texas, 
on  the  1st  day  of  November,  1884.  The  penalty  assessed  against 
the  appellant  was  a  fine  of  $25  and  confinement  in  the  county  jail 
for  the  period  of  twenty-four  hours. 

McKinley,  the  first  witness  for  the  State,  testified  that  in  the 
month  of ,  1884,  in  company  with  Patillo  Higgins  and  Con- 
stable Tevis,  of  Orange  county,  who  had  a  search  warrant,  witness 
went  to  the  defendant's  house,  whioh  was  on  the  bank  of  the  Neches 
river  on  the  Orange  county  side,  in  search  of  a  jam  pole.  The 
pole  was  found  under  the  defendant's  house,  where  it  could  be  seen 
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without  difficulty.  Defendant  was  not  at  home.  One  Jim  Smith, 
who  was  at  the  house,  told  the  constable,  Higgins  and  witness  that 
he  and  defendant,  while  navigating  the  Neches  river  below  Beau- 
mont in  a  skiff,  found  the  pole  floating  in  the  river;  that  they  took 
it  from  the  river  and  placed  it  under  the  house,  and  that  neither  he 
nor  the  defendant  claimed  it  He  made  no  objection  to  the  removal 
of  the  pole.  Defendant  reached  home  before  the  party  left,  but 
said  nothing  about  the  pole.  Tevis  testified  substantially  as  did 
McKinney. 

Patillo  Higgins,  for  the  State,  corroborated  McKinney  and  Tevis 
as  to  the  recovery  of  the  jam  pole.  He  testified,  further,  that 
about  6  o'clock  on  the  evening  before  he  missed  his  pole,  he  tied 
his  boat  to  the  bank  of  the  Neches  river,  in  the  town  of  Beaumont. 
Defendant's  boat  was  then  secured  to  the  bank  alongside  and  near 
witness's  boat.  Witness  left  his  jam  pole  in  his  boat,  one  end  under 
the  seat,  and  the  other  end  extending  over  the  rear  of  the  boat,  but 
so  secured  that  it  could  not  have  drifted  out,  fallen  overboard  or 
otherwise  been  removed  without  the  agency  of  some  one.  Witness 
did  not  know  who  removed  the  jam  pole  or  how  it  got  out  of  the 
boat.  The  tide  ran  up  stream  with  a  south  wind  when  witness 
tied  his  boat,  and  the  south  wind  prevailed  as  long  through  that 
night  as  the  witness  was  up.  The  up-tide,  with  which  all  floating 
bodies  would  travel,  ran  opposite  from  the  direction  in  which  the 
defendant  lived.  Witness  did  not  see  the  defendant  on  the  even- 
ing or  night  he  lost  his  pole.  It  was  the  custom  of  river  men  to 
recover  escaping  property  of  other  river  men,  and  hold  it  for  de- 
livery.    The  State  closed. 

James  Smith  testified,  for  the  defense,  in  substance,  that  when  he 
and  defendant  left  Beaumont  for  the  defendant's  home,  in  the  de- 
fendant's boat,  on  the  night  of  the  alleged  theft,  they  saw,  as  they 
passed  it,  Higgins's  boat,  tied  to  the  bank.  This  was  between  9  and 
10  o'clock.  There  was  then  no  jam  pole  in  Higgins's  boat.  The 
tide  was  then  running  down  stream.  Witness  rowed,  and  defend- 
ant steered  the  boat  they  were  in.  When  they  reached  Snaggy 
Point,  about  three  miles  below  Beaumont,  the  boat  struck  the  jam 
pole  described  in  the  indictment.  Remarking  that  there  was  a  good 
jam  pole  which  had  escaped  from  some  one,  witness  caught  it,  and 
he  and  defendant  pulled  it  into  the  boat,  took  it  home  and  pushed 
it  under  the  house,  leaving  it  in  plain  view.  Some  time  afterwards, 
in  defendant's  absence,  Constable  Tevis,  Higgins  and  McKinley 
came  to  defendant's  house,  hunting  the  pole.  Witness  showed  it  to 
them,  told  them  how  it  came  into  defendant's  possession,  that  de- 
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fendant  did  not  claim  it,  and  that  they  were  at  liberty  to  take  it  if 
it  belonged  to  them. 

The  motion  for  new  trial  was  based  upon  the  question  decided  in 
the  opinion, —  but,  unfortunately,  fails  to  inform  the  inquiring  mind 
whether  a  "  jam  pole"  is  a  nautical  or  a  culinary  implement,  or  in 
what  sort  of  jam  its  use  and  value  become  apparent. 

T.  J.  liuseell  and  H.  IP".  Greer,  for  the  appellant 

J.  JL  BurU,  Assistant  Attorney-General,  for  the  State. 

Will8on,  Judge.  Without  reciting  or  discussing  the  evidence 
upon  which  the  conviction  in  this  case  is  founded,  we  must  say  that 
our  judgment  upon  it  differs  from  that  of  the  learned  judge  before 
whom  the  case  was  tried  upon  the  facts  as  well  as  the  law,  a  jury 
having  been  waived.  We  do  not  think  the  evidence  supports  the 
conviction.  In  fact,  we  are  of  the  opinion  that  the  conviction  is 
contrary  to  the  evidence;  wherefore  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  January  23, 1886.] 
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[No.  1906.]  S-fl 


Jose  Maeia  Bravo  v.  The  State. 

Theft — Indictment.— See  the  opinion  in  eactenso  for  an  indictment,  which, 
though  inartistic  in  form,  is  held  sufficient  to  charge  the  felonious  theft  of 
certain  money  described  as  silver  coin. 

Appeal  from  tbe  District  Court  of  Webb.    Tried  below  before 
the  Hon.  J.  C.  Russell 

Tbe  opinion  sufficiently  discloses  tbe  case.    A  term  of  two  years 
in  the  penitentiary  was  the  penalty  awarded. 

No  brief  for  the  appellant. 

J.  S.  Burts,  Assistant  Attorney-General,  for  the  State. 

W1LL8ON,  Judge.    This  conviction  is  upon  an  indictment  charging 
the  theft  of "  a  certain  sum  of  money  of  more  than  the  value  of  $20 ;  to 
Vol.  XX— 12 
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wit,  twenty-seven  and  sixty  one-hundredths  dollars,  in  the  silver  coin 
of  the  Republic  of  Mexico,  of  the  value  of  more  than  $20,  and  three 
and  seventy-five  one-hundredths  dollars  in  the  silver  coin  of  the 
United  States,  of  the  value  of  three  and  seventy-five  one-hundredths 
dollars."  We  are  of  the  opinion  that  the  description  of  the  property 
is  sufficient.  It  is  a  general  description  of  it  by  name,  that  is,  money 
by  kind,  that  is,  silver  coin,  and  number  by  quantity,  that  is,  twenty- 
seven  and  sixty  one-hundredths  dollars,  and  three  and  seventy-five 
one-hundredths  dollars;  and  by  ownership,  that  is,  that  it  was  the 
property  of  Ludovico  Moglia.  (CodeCrim.  Proa,  art.  427;  Bryant 
v.  The  State,  16  Texas  Ct.  App.,  144.)  We  do  not  think  it  was  nec- 
essary to  allege  the  denomination  of  the  coin.  Its  value  was  suffi- 
ciently alleged,  that  is,  that  it  was  of  the  value  of  more  than  $20. 
We  cannot  commend  the  description  given  in  the  indictment  of  the 
property,  but  still  we  think  it  must  be  regarded  as  sufficient.  It  is 
not  as  definite  as  it  might  have  been,  but  it  identifies  the  property 
with  reasonable  certainty,  and  this  is  all  that  our  statute  above  cited 
requires. 

There  is  no  statement  of  facts  in  the  record,  and,  as  far  as  we  can 
determine,  the  charge  of  the  court  is  correct.  Finding  no  error  in 
the  judgment  it  is  affirmed. 

Affirmed. 

[Opinion  delivered  January  23,  1886.] 


[No.  1885.] 
Sarah  Johnson  v.  The  States. 

Practice  —  Evidence. — An  expert  chemist  being  introduced  by  the  State  as 
a  witness  on  a  trial  for  murder  by  poison,  was  permitted  to  testify  to  the 
result  of  his  examination  of  the  contents  of  a  human  stomach  which  was 
delivered  to  him  for  chemical  analysis.  The  objection  urged  by  the  defense 
was  that,  when  the  witness  was  introduced  to  testify,  no  evidence  had  been 
produced  to  identify  the  stomach  analyzed  by  the  witness  as  the  stomach  of 
the  deceased.  The  State,  however,  when  it  offered  the  witness,  announced 
that,  by  a  witness  who  was  not  then  in  the  court-house,  it  would  establish 
the  identity  of  the  stomach  and  contents  analyzed  by  the  witness  as  the 
stomach  of  the  deceased,  and  it  did  subsequently  establish  the  fact,  and  that 
the  said  stomach  and  contents  passed  into  the  hands  of  the  chemist  in  the 
condition  in  which  they  were  taken  from  the  body.  Held,  that  the  evidence 
was  properly  admitted. 

Same. —  It  was  not  error  to  permit  a  State  witness  to  testify  that  while  the 
coroner's  inquest  over  the  body  of  the  deceased  was  in  progress  the  defend- 
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ant,  in  answer  to  the  question  if  she  did  not  poison  the  deceased,  said:  "I 
don't  give  a  d — n  if  I  did."  The  objection  that  the  defendant  was  then1 
under  arrest  and  in  duress  is  disproved  by  the  record,  and  no  valid  objection* 
to  the  proof  is  apparent 
8.  Murdsb  —  Fact  Case. —  See  the  statement  of  the  case  for  evidence  held 
sufficient  to  support  a  conviction  for  murder  in  the  first  degree. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before 
the  Hon.  G.  H.  Noonan. 

Upon  an  indictment  which  charged  her  with  the  murder  by  poison 
of  Alfred  Owens,  in  Bexar  county,  Texas,  on  the  221  day  of  June, 
1885,  the  appellant  was  convicted  of  murder  in  the  first  degree,, 
and  was  awarded  a  life  terra  in  the  penitentiary. 

Doctor  Lowery  was  the  first  witness  for  the  State.  He  testified 
that  he  was  called  to  see  the  deceased  professionally  on  June  22^ 
1885,  and  arrived  a  few  minutes  before  his  death.  When  he  arrived 
he  found  the  deceased  in  a  state  of  collapse  and  in  a  dying  condi- 
tion. He  was  suffering  with  cramps,  vomiting  and  purging.  His 
symptoms  were  those  of  arsenical  poisoning.  Witness  prescribed' 
for  the  deceased  and  for  a  little  girl  who  was  sick  at  the  same  time. 
The  prescriptions  written  by  witness  were  introduced  and  identified. 
The  defendant,  the  deceased's  wife,  and  some  small  children  were 
present  when  the  witness  arrived.  On  bis  cross-examination  the 
witness  stated  that  the  symptoms  of  the  deceased  were  such  as  at- 
tended cholera  and  cholera  morbus  as  well  as  arsenical  poisoning. 
Witness  made  no  post-mortem  examination  of  the  body  of  the  de- 


George  H.  Kalteyer  was  the  second  witness  for  the  State.  He 
testified  that  for  sixteen  years  past  he  had  been  by  profession  a  drug- 
gist and  chemist.  On  the  22d  day  of  June,  1885,  he  was  applied  to 
by  Justice  Neuendorf  to  make  a  chemical  analysis  of  the  content? 
of  the  stomach  of  Alfred  Owens,  deceased.  He  accordingly  made 
arrangements  to  do  so,  provided  the  glass  jar  for  the  transfer  of  the 
stomach  to  his  laboratory,  and  received  the  jar  containing  a  stomach, 
said  to  be  that  of  Alfred  Owens,  on  the  night  of  June  22,  1885. 
The  jar,  with  the  stomach  tied  at  both  ends,  was  brought  to  wit- 
ness's place  of  business  about  9  o'clock  on  the  night  of  June  22,  by 
Deputy  Sheriff  Krempkan.  Witness  opened  the  stomach  the  same 
night  in  the  presence  of  Doctor  Brannagel,  who  recognized  it  as  the 
stomach  of  the  deceased.  He  then  locked  the  stomach  in  his  lab- 
oratory, to  which  no  one  but  himself  had  access.  On  the  next  day, 
June  23,  witness  analyzed  the  contents  of  the  stomach.    He  found 
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it  about  one-fourth  filled  with  a  liquid  substance.  Witness  found  in 
the  stomach  eighteen  and  four-tenths  grains  of  white  arsenic,  which 
was  a  sufficient  amount,  independent  of  what  had  been  absorbed  by 
the  tissues  of  the  spleen,  stomach,  liver  and  general  circulation,  to 
kill  a  half  dozen  people.  It  is  the  poison  thus  absorbed  that  pro- 
duces death.  Arsenical  poisoning  is  symptomized  by  vomiting, 
.^purging,  cramp  and  constant  thirst.  On  the  following  day  Deputy 
Sheriff  Krempkan  brought  to  the  witness  at  his  laboratory  an  oblong 
dish,  a  round  plate  and  a  cup  and  saucer.  There  was  grease  but  no 
arsenic  on  the  oblong  dish.  On  the  round  plate  the  witness  found 
gome  grease  and  some  crystals  of  white  arsenic.  The  witness  iden- 
tified the  round  plate  in  evidence,  and  pointed  out  the  crystals  of 
arsenic.  He  also  produced  the  eighteen  and  four-tenths  grains  of 
arsenic  taken  by  him  from  the  stomach  which  he  analyzed. 
.  Cross-examined,  the  witness  stated  that  he  was  not  present  at  the 
post-mortem  examination.  He  could  not  say  of  his  own  knowledge 
that  the  stomach  analyzed  by  him  was  the  stomach  of  Alfred 
Owens,  but  it  was  given  to  him  as  the  stomach  of  the  said  Owens, 
and  was  identified  as  Owens's  stomach  by  Doctor  Brannagel.  Wit- 
ness did  not  know  who  owned  the  dish,  plate  and  cup  and  saucer 
delivered  to  him  by  Krempkan;  nor  from  whose  possession  they 
passed  into  Krempkan' s  hands. 

August  Erawitz  was  the  next  witness  for  the  State.  He  testified 
that  he  was  a  member  of  the  jury  of  inquest  which  sat  upon  the 
body  of  Alfred  Owens,  and  suggested  to  Justice  of  the  Peace  Neu- 
endorf the  propriety  of  a  post-mortem  examination.  Witness  was 
present  and  saw  Doctor  Brannagel  open  the  body,  and  helped  hiin 
to  remove,  the  stomach  and  place  it  in  a  glass  jar.  Witness  then,  in 
company  with  Henry  Krempkan,  took  the  glass  jar  containing  the 
stomaoh,  and  drove  in  a  buggy  to  the  drug  store  of  George  Kalteyer. 
Krempkan  took  the  jar  containing  the  stomach  from  the  buggy 
into  the  drug  store,  and  delivered  the  same  to  George  Kalteyer.  No 
one  tampered  with  the  stomach  from  the  time  it  was  removed  from 
the  body  until  it  was  delivered  to  Kalteyer.  Witness  found  a  dish 
and  plate  on  the  table  in  the  kitchen  of  the  deceased's  house,  and  as 
he  looked  upon  their  contents  with  suspicion,  he  took  them  to  Kal- 
teyer on  the  23d  day  of  June.  The  stomach,  just  as  it  was  taken 
from  the  body,  except  being  tied  at  both  ends,  was  delivered  to 
Kalteyer  between  8  and  9  o'clock  on  the  night  of  June  22,  1S85. 

George  Smith  testified  that  he  was  a  clerk  in  the  drug  store  of 
George  Kalteyer,  in  San  Antonio,  Texas,  and  was  so  employed  in 
June,  1885.     On  the  evening  of  June  21,  1885,  the  evening  prior  to 
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the  death  of  Alfred  Owens,  the  defendant  came  to  Kalteyer's  drug 
store  and  asked  for  u  rough  on  rats."  As  that  poison  sold  for  fifteen 
cents  per  package,  and  as  the  defendant  bad  but  ten  cents,  the  witness 
advised  her  to  take  arsenic,  which  would  as  effectually  exterminate 
rats.  Witness  sold  her  three  or  four  ounces  of  white  arsenic,  ami 
told  her  to  mix  it  with  corn  meal  in  saucers,  and  place  the  saucers 
within  the  reach  of  the  vermin.  He  cautioned  her  to  be  very  careful, 
as  the  arsenic  was  a  deadly  poison.  Witness  gave  her  the  arsenro 
in  a  package  labeled  "  poison,"  and  on  which  was  the  caricature  of 
a  skull  and  cross-bones,  and  wrote  plainly  across  the  package  the 
word  "arsenic."  Defendant  did  not  tell  witness  that  any  one  sent 
her  for  the  poison,  and  witness  entered  her  name  on  the  poison  book 
as  the  person  to  whom  the  poison  was  sold. 

Johnny  Johnson  was  the  next  witness  for  the  State.  He  testified 
that  he  resided  in  San  Antonio,  Texas,  was  eighteen  years  old,  and 
in  June,  1885,  was  employed  at  the  "  White  Elephant."  He  was  ac- 
quainted with,  but  was  not  related  to,  the  defendant.  Alfred  Owens, 
the  step-father  of  the  defendant,  died  in  San  Antonio  on  Monday, 
June  22, 18S5.  Witness  saw  the  defendant  on  Sunday  morning;  and 
on  Saturday  night  preceding  the  death  of  Owens,  witness  saw  the  de- 
fendant at  the  colored  skating  rink,  and  escorted  her  home  about  3 
o'clock  on  that  night.  Witness  could  not  recall  all  that  was  said  by 
himself  and  defendant  on  the  way  to  the  defendant's  home  from  the 
skating  rink.  Defendant,  however,  said  that  her  step-father,  the  de- 
ceased, habitually  mistreated  her,  refusing  to  permit  her  to  go  out,  and 
that  she  had  determined  to  poison  him  with  rat  poison.  Witness  ad- 
vised her  not  to  talk  in  that  manner,  as  she  certainly  did  not  meap 
what  she  said.  Defendant  replied:  u  You  don't  believe  me,  but  you 
will  see,  and  if  you  don't  quit  going  with  those  other  girls  I  will  fix 
you  too."  On  the  second  Saturday  prior  to  the  Saturday  night  on 
which  this  conversation  took  place,  the  defendant  talked  to  witness  in: 
a  like  strain  about  the  deceased.  She  stated  in  plain  terms  that  she 
was  going  to  kill  her  step-father,  "fix"  the  witness,  and  kill  her 
self.  Witness  saw  and  talked  with  the  defendant  a  short  while  be- 
tween 9  and  10  o'clock  on  the  morning  of  June  22,  1885.  She  then 
had  two  prescriptions  in  her  hand,  and  said  that  she  was  going  after 
medicine  for  her  step-father,  who  was  sick  with  the  cholera.  This 
was  at  the  "White  Elephant."  She  left  and  shortly  returned,  whet* 
witness  asked  her  what  was  the  matter  with  her  step-father.  She 
replied:  "I did  not  poison  him."  She  left,  and  returned  later,  when 
she  said  that  her  step-father  was  dead,  and  asked  witness  for  a  dollar 
to  boy  shoes  to  wear  to  the  funeral.    Witness,  not  having  the  money 
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*hen,  told  her  he  would  bring  it  to  her  that  night  He  went  to  her 
toouse  that  night,  but  did  not  see  her.  Witness  attached  no  impor- 
tance to  the  defendant's  threats  to  kill  her  step-father  with  u  rough 
on  rats.79  Defendant,  when  her  home  was  reached  on  Saturday 
night  preceding  the  death  of  her  step-father,  said  that  she  did  not 
want  to  enter  the  house,  as  she  was  afraid  the  deceased  would  whip 
her.  On  the  first  day  of  the  proceedings  in  the  justice's  court,  and 
•before  the  witness  had  testified  before  that  tribunal,  be  asked  the 
defendant  if  she  did  not  kill  her  step-father.  She  replied:  "I  don't 
give  a  d — n  if  I  did."    The  justice's  court-room  was  then  crowded. 

Gross-examined,  the  witness  stated  that  the  defendant  first  threat- 
ened, in  bis  presence,  the  use  of  "  rough  on  rats,"  near  the  colored 
church,  and  about  a  week  before  the  death  of  Owens.  Witness 
could  not  say  whether  it  was  on  her  first  or  second  call  at  the 
<4  White  Elephant,"  on  the  fatal  Monday,  that  she  volunteered  the 
statement  that  she  did  not  poison  the  deceased.  It  was  on  the  first 
day  of  the  proceedings  in  the  justice's  court  that  defendant,  in 
answer  to  witness's  question  if  she  did  not  kill  her  step-father,  an- 
swered: "I  don't  give  a  d — n  if  I  did."  Defendant  testified  before 
Chat  tribunal  on  that  day. 

H.  Luhting,  druggist,  testified  for  the  State  that  he  filled  the  two 
prescriptions  in  evidence  which  were  signed  by  Doctor  Lowery. 
tfo  arsenic  or  other  poison  entered  into  the  compound  of  either. 

Eliza  Johnson,  the  next  witness  for  the  State,  testified  that  she 
and  the  defendant  were  sisters,  and  were  step-daughters  of  the  de- 
ceased, Alfred  Owens.  The  defendant,  witness,  her  sister  Charlotte, 
tier  mother  and  the  deceased  were  at  home  together  on  the  night  of 
Sunday,  being  the  night  preceding  the  death  of  Owens.  Defendant 
and  his  wife,  who  went  to  the  springs  on  that  evening,  got  back 
about  sundown.  Some  time  afterwards  deceased's  wife  went  to 
4>ed,  and  deceased  went  to  visit  the  witness's  Aunt  Lilly.  Defendant 
then,  in  the  presence  of  witness,  took  some  meat,  and  with  a  spoon 
spread  a  white  substance  over  it,  pressing  the  white  substance  into 
it  with  the  spoon.  Defendant  gave  witness  a  small  piece  of  meat 
before  witness  went  to  bed,  telling  witness,  in  reply  to  her  inquiry, 
that  the  white,  foaming  substance  on  the  meat  was  produced  by  the 
fat.  Deceased  ate  of  the  meat  at  breakfast  on  the  following  (Mon- 
day) morning,  and  went  off  to  his  work.  He  afterwards  returned 
home.  After  deceased  and  his  wife  went  to  the  springs,  and  while 
they  were  gone,  defendant  left  the  house,  saying  that  she  was  going 
to  get  a  watermelon.  She  came  back  empty-handed  so  far  as  the 
witness  knew,  and  said  that  she  failed  to  get  a  melon.     Witness  saw 
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her  pat  the  white  substance  on  the  meat,  but  knew  nothing  about 
where  or  how  she  procured  it.  Witness  was  sick  on  the  morning 
after  she  ate  of  the  meat.  She  vomited  a  great  deal  and  had  cramps 
in  the  stomach.  She  heard  the  deceased  say  that  he  was  sick,  but 
did  not  know  how  he  was  affected. 

Cross-examined,  the  witness  stated  that  she  was  in  bed  and  did 
not  know  when  the  deceased  came  back  from  her  Aunt  Lilly's  on 
the  night  before  his  death.  The  substance  on  the  meat  tasted  sweet 
to  the  witness.  Witness  slept  all  night  after  eating  the  meat,  which 
was  but  a  very  small  piece,  and  she  was  not  sick  until  next  morning. 
The  piece  eaten  by  the  witness  was  a  fragment  of  the  meat  which 
had  the  white  substance  on  it.  Deceased  died  on  the  day  after  the 
witness  ate  the  meat.  The  meat  was  put  in  a  round  plate  similar  to 
the  plate  in  evidence. 

Annie  Owens,  the  wife  of  the  deceased  and  the  mother  of  the  de- 
fendant, testified  for  the  State  that  she  and  her  husband  went  to 
the  San  Pedro  springs  on  the  evening  before  the  death  of  the  de- 
ceased, and  returned  home  shortly  after  dark,  or  about  8  o'clock. 
She  left  defendant  and  her  children  at  the  house.  Yery  soon 
after  her  return,  the  witness  ate  a  small  piece  of  meat  and  somp 
roasting  ears,  and  went  to  sleep.  She  did  not  know  when  the  de- 
ceased, who  on  bis  return  from  the  springs  went  to  the  house  of  his 
brother,  near  by,  came  back.  The  witness  cooked  the  meat  on  Sun- 
day, and  she,  deceased,  defendant  and  the  remaining  two  children 
ate  of  it  at  dinner  on  that  day.  When  she  started  to  the  springs, 
after  dinner,  witness  put  the  remnant  of  the  meat  in  the  stove  for 
the  deceased's  supper.  On  her  return  from  the  springs,  and  after 
eating  a  small  piece  of  the  meat,  the  witness  put  the  remainder  on 
a  plate  on  the  table  so  that  the  deceased,  if  hungry,  could  find  it  on 
his  return.  When  the  deceased  got  up  the  next  morning  he  said 
that  he  felt  unwell  and  would  not  go  to  his  place  of  work  if  he 
could  get  his  brother  to  go  in  his  stead.  His  brother  could  not  go, 
and  the  deceased  went.  He  returned  after  about  one  hour,  com- 
plaining of  feeling  very  unwell.  He  vomited  before  he  got  into  the 
house.  Witness  then  sent  for  Doctor  Lowery,  who  prescribed  for 
deceased.  She  then  sent  defendant  to  Mrs.  Haneisen  for  the  money 
to  pay  for  the  medicine,  and  then  sent  her  father-in-law,  Columbus 
Christopher,  to  get  the  prescriptions  filled.  Deceased,  though 
vomiting  and  purging  violently,  did  not  complain  of  severe  pains 
before  the  doctor  arrived.  He  went  to  the  water-closet  in  the  yard 
before  the  doctor's  arrival,  where  he  was  seized  with  vomiting  and 
purging,  and  was  assisted  into  the  house  by  his  mother  and  the  wit- 
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ness.  The  medicine  prescribed  for  the  deceased,  of  which  he  took 
but  one  dose,  was  a  liquid.  The  doctor  prescribed  powders  for  the 
girl  Eliza,  who  was  also  sick.  Bat  little  meat  was  left  on  the  bone 
from  dinner,  and  it  was  placed  by  witness  on  the  table  accessible  to 
deceased  for  his  supper,  but  she  was  asleep  when  deceased  returned 
from  his  brother's,  and  did  not  see  him  eat. of  it. 

The  defendant,  who  was  the  witness's  first  child,  was  born  about 
five  years  after  emancipation.  The  witness  had  reproached  the  de- 
ceased about  his  relations  with  another  woman.  Witness  had  heard 
of  his  improper  relations  with  the  woman,  and  had  been  told  that 
he  had  a  child  by  her,  but  she  had  never  seen  the  deceased  in  bed 
with  the  woman.  Witness  could  not  be  positive  whether  it  was 
Columbus  Christopher  or  the  defendant  who  took  the  prescriptions 
to  the  drug  store.  Deceased  said  that  the  meat  tasted  like  it  had 
peppermint  on  it, —  that  something  was  the  matter  with  it,  and  to 
throw  it  away.  Witness  did  so,  and  saw  her  dog  eat  it.  She  after- 
wards saw  vomit  near  the  gate,  but  did  not  see  the  dog  throw  it  up. 
Defendant  did  not  come  home  on  the  Saturday  night  preceding  the 
death  of  Owens  until  between  2  and  3  o'clock.  About  1  o'clock  on 
that  night  deceased  went  to  the  place  where  witness  had  put  the 
defendant  at  work,  to  look  for  her,  and  found  that  she  had  not  been 
at  work  for  a  week.  When  she  got  into  the  house  on  Saturday 
night,  or  more  properly  Sunday  morning,  witness  told  her  that  she 
intended  to  whip  her  soundly  on  Monday.  Witness  identified  the 
plate,  dish,  cup  and  saucer,  in  evidence. 

Henry  Erampkan  was  the  next  witness  for  the  State.  He  testi- 
fied that  he  was  a  deputy  sheriff  of  Bexar  county,  Texas,  in  June, 
1885.  Witness  was  present  at  the  pott-mortem  examination  of  the 
body  of  Alfred  Owens,  and  saw  the  stomach  taken  from  the  body. 
The  stomach  was  placed  in  a  glass  jar,  and  then,  by  witness  and 
Krawitz,  was  taken  to  Kalteyer's  drug  store,  and  by  the  witness  in 
person  was  placed  in  the  hands  of  George  Ealteyer,  in  exactly  the 
same  condition  in  which  it  was  taken  from  Owens's  body.  The 
plate,  dish,  cup  and  saucer  in  evidence  were  found  in  Owens's  house, 
and  were  taken  to  Kalteyer  on  the  day  following  the  delivery  to 
Ealteyer  of  the  stomach.  The  defendant  told  witness  that  the 
package  containing  the  residue  of  the  poison  could  be  obtained  from 
the  privy,  if  it  had  not  sunk.  Search  failed  to  discover  it.  The  cor* 
oner's  inquest  was  held  on  2 2d,  23d,  21th  and  25th  days  of  June,  1885. 
Johnny  Johnson  was  a  witness  at  the  inquest.  Defendant  was  not 
arrested  until  after  Johnson  had  testified  before  the  coroner's  in- 
quest.    It  was  the  impression  of  the  witness  that  defendant  was 
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arrested  on  Jane  24th,  after  all  the  witnesses  had  testified.  Defend- 
ant went  to  the  house  of  the  witness's  mother  on  the  night  of  the  first 
day  of  the  inquest,  saying  that  she  was  afraid  to  go  elsewhere.  She 
went  but  was  not  taken  to  the  inquest  on  the  23d  day  of  June. 

Matilda  Miller  testified,  for  the  State,  that  she  saw  the  defendant 
at  her  (witness's)  house  on  Sunday  evening  before  Owens's  death. 
She  had  a  parcel  marked  "arsenic"  in  her  hand,  and  said  that  she 
was  going  to  use  it  to  kill  rats.  She  came  to  witness's  house  again 
on  the  next  morning,  said  that  she  wanted  to  occupy  the  water- 
closet  a  few  minutes,  and  went  to  it.  She  also  told  the  witness  that 
deceased  and  the  girl  Eliza  were  then  very  sick  with  the  cholera 
morbus.  Witness  saw  nothing  of  the  package  markefl  "arsenic" 
on  that  morning,  either  in  the  hands  of  the  defendant  or  in  the 
water-closet.  About  3  o'clock  on  the  same  day,  defendant  told  wit- 
ness that  Owens  was  dead,  and  in  the  same  connection,  without  ques- 
tion or  suggestion  from  witness,  volunteered  the  statement  that  she 
did  not  poison  him.  At  the  same  time  she  said  that  she  got  the  poison 
for  a  Mexican  woman  who  had  gone  to  the  country.  Witness  asked 
her  who  the  Mexican  woman  was.  She  said  that  she  did  not  know, 
but  could  prove  her  statement  by  two  white  children.  Julia  Doug- 
lass was  at  witness's  house  when  defendant  came  there  with  the 
arsenic  on  Sunday  evening. 

Cross-examined,  the  witness  declared  that  she  could  read  print, 
and  read  the  word  "arsenic"  on  the  parcel  brought  to  her  house  by 
defendant  on  Sunday  evening.  Being  tested  as  to  her  ability  to 
read  print,  witness  failed  to  read  a  word  on  the  title  page  of  a  vol- 
umn  of  the  Court  of  Appeals  Reports. 

Julia  Douglass,  the  sister  of  the  witness  Matilda  Miller,  corrobo- 
rated the  latter's  testimony  in  every  particular,  and  added  that  to 
questions  as  to  the  particulars  of  Owens's  death,  propounded  by 
witness  on  Monday  evening,  defendant  said:  uYou  bother  me; 
don't  ask  so  many  questions." 

Philip  Monier  testified,  for  the  State,  that  his  and  Owens's  yards 
joined.  A  cat  and  two  of  witness's  chickens  died  and  swelled  up, 
about  the  time  Owens  died.  The  cat  went  crazy  before  death. 
No  post-mortem  examination  of  either  the  cat  or  chickens  was  made. 

Mary  Jane  Meyer  testified,  for  the  State,  that  she  met  the  defend- 
ant about  2  o'clock  on  the  day  of  Owens's  death.  Without  question 
or  suggestion,  defendant  said:  uIdid  not  poison  my  father,  fori 
thought  too  much  of  him."  She  had  not  then  been  accused,  so  far 
as  witness  knew.  Matilda  Miller  remarked  to  witness,  in  defend- 
ant's presence,  that  she  saw  defendant  with  poison  on  the  day  before. 
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The  defendant  replied  that  she  procured  that  poison  for  a  Mexican 
woman,  which  fact  she  could  prove  by  two  white  children.  The 
State  closed. 

Columbus  Christopher,  the  first  witness  for  the  defense,  testified 
that  he  took  the  prescriptions  to  the  drug  store  and  had  them  filled 
for  the  deceased,  just  before  his  death.  Witness  got  the  prescrip- 
tions from  the  defendant  at  the  corner  of  Houston  and  Flores 
streets.     Defendant  did  not  go  to  the  drug  store. 

Doctor  Kalteyer,  for  the  defense,  testified  that  arsenic  was  a 
white  powder  with  no  taste  but  a  faint  sweet  metallic  flavor.  Ar- 
senic spread  upon  meat  would  not  dissolve  and  become  absorbed ;  it 
would  not  foam  or  bubble,  but  would  cover  the  meat  like  so  much 
sand. 

Mary  Christopher  testified,  for  the  defense,  that  the  deceased  was 
her  son.  About  one  hour  before  his  death,  witness  arrived  at  his 
house,  having  been  sent  for  by  bis  wife,  Annie  Owens.  Annie  told 
witness  that  Alfred  was  very  sick  and  was  in  the  water-closet,  from 
where  she  was  unable  to  get  him  back  into  the  house.  Witness 
went  to  the  closet,  helped  deceased  to  his  door,  where  Annie  joined 
her  and  helped  her  get  him  into  the  house  and  to  bed.  The  doctor 
was  then  sent  for,  and  witness's  husband  dispatched  for  the  medicine. 
After  Alfred's  death  Sarah  Miller  said  to  defendant:  "Tou  poi- 
soned Alfred  1 "  Defendant  threw  up  her  hands  and  replied :  "  Don't 
bother  me;  I  got  the  poison  for  a  Mexican  woman."  Witness 
asked  her  who  the  Mexican  woman  was.  She  said:  "She  has  gone 
to  the  ranche.  You  ask  me  too  many  questions;  don't  bother  me." 
Deceased  and  his  wife  did  not  get  along  well.  They  frequently 
quarreled.  Deceased  often  told  witness  that  he  could  not  get  along 
with  Annie  and  would  have  to  quit  her.  Deceased  treated  defend- 
ant well,  and  got  along  well  with  her,  but  often  said  that  she  was 
an  incorrigible  liar. 

Annie  Owens,  testifying  for  the  defense,  said  that  when  the  de- 
ceaseJ  complained  of  the  meat  she  smelted  it,  but  could  detect  no 
odor.  Deceased  said  that  it  tasted  of  peppermint,  but  that  it  may 
have  been  traversed  by  a  centipede.  Witness  did  not  hire  Uncle 
Joe  Muncey  to  make  her  a  voudoo  bag,  nor  did  she  ever  attempt  to 
bribe  him  to  voudoo  any  one. 

Charlotte  Ilightower  testified  that  she  had  a  child  by  deceased. 
She  asked  Doctor  Lowery  if  Alfred  had  been  "  voudooed." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 
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Z.  F.  Price,  for  the  appellant. 

J.  27.  JBurUj  Assistant  Attorney-General,  for  the  State. 

Hubt,  Judge.  This  appeal  is  from  the  judgment  of  the  district 
court  of  Bexar  county,  convicting  appellant  for  murder  in  the  first 
degree,  the  punishment  fixed  by  the  verdict  being  confinement  in 
the  penitentiary  for  life.  The  deceased  was  the  step-father  of  the 
accused,  and  the  homicide  was  effected  by  the  use  of  poison, — 
arsenic. 

It  is  nrged  that  the  court  below  erred  in  allowing  the  State's  wit- 
ness Kalteyer,  an  expert  chemist,  to  testify,  over  objection,  as  to  the 
result  of  his  examination  of  the  contents  of  a  stomach  which  had 
been  submitted  to  him  for  analysis,  the  objection  being  that,  at  the 
time  the  evidence  was  offered  and  admitted,  no  proof  had  been 
made  that  the  stomach  examined  by  the  chemist  was  in  fact  the 
stomach  of  the  deceased,  Alfred  Owens;  and  that  such  evidence  at 
that  stage  of  the  proceeding  was  calculated  to  prejudice  the  cause 
of  defendant  in  the  minds  of  the  jury. 

It  appears  from  the  explanation  annexed  to  the  bill  of  exceptions 
by  the  trial  judge,  that  when  the  objection  was  made  the  State's 
counsel  announced  that  he  would  show  afterwards,  by  a  witness 
then  absent,  that  the  stomach  and  contents  were  those  of  the  de- 
ceased; and  that  the  evidence  was  then  admitted  with  the  under- 
standing that  such  evidence  as  to  identity  would  be  produced.  It 
further  very  clearly  appears  from  the  evidence  found  in  the  state- 
ment of  facts  that  the  stomach  and  contents  examined  by  Kalteyer 
were  those  taken  from  the  body  of  the  deceased,  and  that  it  passed 
into  his  hands  in  the  condition  in  which  it  was  taken  from  the  body. 
This  being  so,  there  is  no  error  apparent,  and  we  regard  the  ruling 
above  criticism. 

A  like  objection  was  urged  to  proof  of  the  result  of  the  analysis 
made  of  a  substance  found  upon  the  surface  of  a  plate,  a  dish,  and 
a  cup  and  saucer,  before  proof  was  made  to  identify  possession  and 
custody  of  them.  This  proof  was  afterwards  clearly  made,  and  the 
remarks  above  are  applicable  to  the  ruling  upon  this  point. 

The  State  was  permitted,  over  objection,  to  prove  that  while  the 
inquest  was  being  held  by  the  justice,  the  State's  witness  Johnson 
approached  defendant,  who  was  in  attendance,  and  asked  her  if  she 
did  not  poisoxi  deceased,  and  that  she  replied,  "I  don't  give  a  d — n 
if  I  did."  It  is  urged  that  this  was  error,  as  the  defendant  was 
under  arrest  at  the  time.     This  objection  is  not  sustained  by  the 
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record.  The  evidence  clearly  shows  that  when  the  question  was 
asked  and  answered  the  defendant  had  not  been  arrested  nor  was 
she  nnder  restraint.  At  the  time,  the  inquisition  seems  to  have 
been  directed  towards  the  wife  of  the  deceased,  and  defendant  was 
in  attendance  as  a  witness;  and  it  was  afterwards  that  suspicion  was 
directed  to  the  defendant  and1  her  arrest  made. 

The  record  has  had  our  most  careful  consideration,  and  we  have 
found  no  error.  The  evidence  of  the  defendant's  guilt  is  conclusive 
and  the  charge  of  the  court  is  without  fault. 

The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  January  23, 1886.] 


[No.  1907.] 
Jobe  Maria  Bravo  v.  The  State. 

1.  Burglary.— Indictment  for  burglary  which  charges  an  entry  by  force,  but 

does  not  aver  that  the  entry  was  at  night,  or  that  it  was  made  in  the  day- 
time by  a  party  who  lay  concealed  until  night,  charges  a  daylight  breaking. 

2.  Same  — Charge  of  the  Court.— The  indictment  charging  only  a  daylight 

burglary,  the  trial  court,  in  failing  in  its  charge  to  restrict  the  jury  to  a  day- 
light burglary,  and  in  charging  the  law  as  applicable  to  a  night  burglary, 
committed  an  error  for  which,  in  view  of  the  objection  presented  by  bill  of 
exceptions,  the  judgment  of  conviction  must  be  reversed. 

Appeal  from  the  District  Court  of  Webb.  Tried  below  before 
the  Hon.  J.  C.  Russell. 

The  conviction  was  for  the  burglary  of  the  store-house  of  Ludovico 
Moglia,  in  Webb  county,  Texas,  on  the  27th  day  of  September,  1885. 
The  penalty  assessed  against  the  appellant  was  a  term  of  two  years 
in  the  penitentiary.  The  transcript  brings  up  no  statement  of  the 
case. 

No  brief  for  the  appellant. 

J.  27.  BurtSj  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  No  statement  of  facts  appears  in  the 
record.  The  indictment  was  for  burglary,  but  contains  no  direct  or 
specific  allegation  as  to  the  time  of  its  commission,  that  is,  whether 


1886.]  Bravo  v.  The  State.  189 

Opinion  of  the  court 

the  offense  was  committed  "at  night"  or  in  "day-time."  But  it  is 
alleged  that  the  entry  was  by  the  use  of  force  and  fraud,  and  that 
defendant  did  "forcibly  break  and  enter,"  etc.  In  charging  burg- 
lary nnder  our  Code  (Penal  Code,  art.  704),  it  would  be  the  better 
practice,  though  not  always  necessary,  to  allege  the  time  of  entry, 
i.  a,  whether  in  the  day-time  or  at  night.  {Conoly  v.  The  State,  9 
Texas  Ct.  App.,  412;  Willson's  Crim.  Forms,  460,  463,  464.) 

"The  indictment  charging  that  the  entry  was  effected  by  force, 
and  it  not  being  averred  that  the  house  was  entered  at  night,  nor 
that  the  entry  was  made  in  the  day-time  and  that  the  party  lay  con- 
cealed until  night,  it  must  be  held  to  charge  a  daylight  breaking." 
(Summers  v.  The  State,  9  Texas  Ct.  App.,  396.)  Under  the  indiot- 
ment  defendant  could  only  be  tried  for  a  daylight  breaking. 

There  is  a  bill  of  exceptions  in  the  record  saved  by  defendant  to 
the  charge  of  the  court,  and  by  agreement  of  counsel  annexed  to 
this  bill  it  is  stated  that  it  is  agreed  that  the  burglary,  if  committed, 
was  committed  in  the  day-time.  As  we  have  seen,  this  agreement 
was  unnecessary,  the  indictment  only  charging  a  day-time  burg- 
lary. As  shown  by  the  bill  of  exceptions,  the  court  does  not  in  its 
charge  limit  and  restrict  the  jury  to  a  day-time  burglary, —  the 
offense  charged  in  the  indictment  and  the  offense  actually  com- 
mitted, if  any, —  but  also  submitted  to  them  the  law  upon  a  burg- 
lary committed  in  the  night-time.  This  was  error.  And  the 
error  having  been  saved  by  a  bill  of  exceptions  at  the  time  makes 
the  error  material  and  reversible.  (Maae  v.  The  State,  9  Texas  Ct. 
App.,  110;  Summers  v.  The  State,  9  Texas  Ct.  App.,  396;  Buntain 
v.  The  State,  15  Texas  Ct.  App.,  485.  See  the  rule  stated  with  a  full 
collocation  of  authorities  in  Niland  v.  The  State,  19  Texas  Ct.  App., 
166.) 

Because  the  charge  of  the  court  was  erroneous  in  submitting 
issues  not  warranted  by  the  allegations  or  the  proofs,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  January  23, 1886.] 
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[No.  1892.] 

Jesse  Jackson  v.  The  State. 

1.  Principal  Offenders— Charge  of  the  Court. — The  mere  presence  of  an. 
accused  at  the  place  and  time  of  the  commission  of  a  felony,  if  he  takes  no 
part  by  word  or  act  in  the  crime,  will  not  implicate  him  as  a  principal  of- 
fender, even  though  he  makes  no  effort  to  prevent  the  perpetration  of  the 
offense.  See  the  opinion  on  the  question,  and  note  a  special  charge  which, 
presenting  correctly  the  law  upon  the  question  as  applied  to  the  facts  of  the 
case,  was  erroneously  refused. 

&  Same  —  Circumstantial  Evidence.— The  issue  in  the  case  depending  solely 
upon  circumstantial  evidence,  the  failure  of  the  trial  court  to  give  in  charge 
to  the  jury  the  law  of  circumstantial  evidence  was  fundamental  error. 

8.  Practice  — Evidence. —A  State's  witness,  over  objection,  was  permitted  to 
testify  that,  a  few  moments  after  the  alleged  theft,  he  went  to  the  party 
from  whom  the  property  was  stolen  and  told  him  that  he  had  seen  two  sus- 
picious looking  negroes  going  out  of  the  field  from  which  the  property  was 
taken,  one  of  whom  the  witness  recognized  in  the  defendant  Held  that,  in 
permitting  the  witness  to  testify  as  to  his  statements  to  the  injured  party, 
the  court  erred.    The  statements  were  but  hearsay. 

Appeal  from  the  District  Court  of  Bed  River.  Tried  below  be- 
fore the  Hon.  D.  H.  Scott. 

The  indictment  charged  the  appellant  and  Arch  Saddler  jointly 
with  the  theft  of  a  gun  from  the  possession  of  F.  W.  Reeves,  who 
was  holding  the  same  for  W.  A.  Reeves,  the  owner;  the  gun  being 
of  the  value  of  $25.  The  theft  occurred  in  Red  River  county, 
Texas,  on  the  27th  day  of  October,  1885.  A  severance  being 
awarded  upon  the  application  of  the  accused,  the  appellant,  was 
placed  upon  his  trial  and  convicted,  the  jury  assessing  his  punish- 
ment at  a  term  of  three  years  in  the  penitentiary. 

F.  W.  Reeves,  the  first  witness  for  the  State,  testified,  in  substance, 
that  on  the  morning  of  October  27,  1885,  when  he  and  his  children 
went  from  home  to  his  field  to  pick  cotton,  he  took  with  him  the 
muzzle-loading,  double-barreled  shot-gun  which  belonged  to  his 
brother,  W.  A.  Reeves.  Reaching  the  field,  he  placed  the  gun  in  a 
corner  of  the  fence,  and  with  his  children  went  to  work  at  a  point 
in  the  field  about  three  hundred  yards  from  where  he  left  the  gun, 
and  beyond  a  mound  which  obstructed  the  view  between  the  two 
places.  Within  thirty  minutes  he  was  informed  of  the  presence  of 
some  unknown  negroes  in  the  field  near  the  point  where  he  had  left 
the  gun.  Repairing  to  that  point  be  discovered  that  the  gun  had  been 
taken,  and  found  the  tracks  of  two  horses  and  a  colt  leaving  the 
field  near  the  point  where  he  had  left  the  gun.    Witness  went  im- 
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mediately  to  Albion,  a  half  mile  distant,  organized  a  posse  and  fol- 
lowed the  supposed  thieves  over  the  trail,  going  eastward.  After 
traveling  about  four  miles  they  met  the  defendant  and  Arch  Saddler, 
returning  over  the  route  they  had  previously  traveled.  Saddler  had 
the  gun  in  his  possession.  The  two  were  arrested,  neither  making 
resistance,  but  neither  saw  t)&  posse  until  they  met.  When  arrested 
the  defendant  said  that  he  did  not  take  the  gun.  A  country  road 
ran  parallel  with  the  fence  against  which  the  gun  was  sitting.  At 
a  point  about  one  hundred  yards  from  that  road  a  path  led  into  the 
field  at  a  pair  of  bars,  and  led  through  the  field  down  the  fence.  That 
path  was  frequently  used  by  the  occupants  of  the  adjoining  field, 
but  was  not  a  public  thoroughfare.  The  defendant  was  a  stranger 
in  the  neighborhood.  The  gun  was  out  of  the  witness's  possession 
about  two  hours.  The  gun  was  taken  without  the  knowledge  or 
consent  of  the  witness. 

W.  A.  Reeves  testified,  for  the  State,  that  he  owned  the  gun  in 
question,  and  loaned  it  to  his  brother,  F.  W.  Reeve?,  some  time 
before  the  taking.  He  did  not  consent  to  the  taking  of  it  either 
by  the  defendant  or  other  person. 

Lindsay  Myers  testified,  for  the  State,  that  on  the  morning  of  the 
alleged  theft,  while  traveling  up  the  fence  around  Reeves's  field,  he 
saw  two  negroes  at  the  fence  about  one  hundred  yards  ahead  of 
him.  One  of  them  was  sitting  on  a  horse  outside  of  the  field,  and 
the  other  was  on  the  ground  replacing  the  last  two  rails  of  the 
fence.  Having  replaced  the  rails  the  man  mounted,  and  the  two 
rode  off  towards  the  public  road.  The  two  men  were  Arch  Saddler 
and  the  defendant.  One  or  the  other,  witness  thought  Arch  Sad- 
dler, had  a  gun  in  his  hands.  The  two  men  left  the  field  at  an  un- 
usual place  of  egress,  whereupon  witness  went  to  F.  W.  Reeves, 
who  was  in  the  field,  and  told  him  that  he  had  just  seen  two  strange 
and  suspicious  looking  negroes  leave  his  field.  Reeves  could  not 
be  seen  at  the  point  in  the  field  where  he  then  was,  from  the  point 
where  the  defendant  and  Saddler  left  the  field. 

The  several  witnesses  introduced  by  the  State  to  prove  the  value 
of  the  gun  varied  in  their  estimates,  but  the  lowest  estimate  placed 
the  value  at  $20  or  $25.     The  State  closed. 

Two  or  or  three  witnesses  for  the  defense  placed  the  value  of  the 
gun  at  less  than  $20,  its  value  being  affected  by  the  fact  that  it  was 
a  muzzle-loader.  The  material  of  which  it  was  made  was  super- 
fine. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 
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Wright  &  Shaw,  for  the  appellant. 

J.  II.  Burls,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  and  one  Saddler  were 
jointly  indicted  for  theft  of  a  gun.  After  a  severance  had  at  their 
instance,  appellant  was  first  placed  upon  trial,  and,  the  result  being 
a  verdict  and  judgment  of  conviction,  he  appeals. 

It  is  shown  by  the  evidence  that  the  gun  was  actually  taken  by 
Saddler,  defendant  being  present  at  the  time,  and  that  the  parties 
were  still  in  company  together  an  hour  or  so  afterwards,  when  the 
gun,  which  was  still  in  the  actual  possession  of  Saddler,  was  re- 
claimed and  recovered  by  the  owner.  No  one  saw  the  original  tak- 
ing. In  his  charge,  after  instructing  the  jury  as  to  the  law  of 
principals  to  the  effect  that  all  those  present  at  the  commission  of 
an  offense,  and  who,  knowing  the  unlawful  intent,  aid  by  act  and 
encourage  by  words  and  gestures  those  actually  engaged  in  its  com- 
mission, are  principal  offenders,  etc.  (Penal  Code,  art  75),  the 
learned  judge  further  instructed  them  in  effect  that  if,  however, 
Saddler  stole  the  gun,  and  defendant,  though  present,  did  not  thus 
aid  and  encourage  him  in  its  theft  nor  agree  thereto,  then  he  would 
not  be  guilty,  and  they  would,  if  they  so  believed,  find  him  not 
guilty. 

-  Upon  this  point  appellant's  counsel  requested  an  instruction 
which  was  refused,  and  which  was  in  these  words:  "The  bare  pres- 
ence of  defendant  at  the  time  of  the  taking  (if  you  should  find 
from  the  evidence  that  he  was  present)  would  not  justify  his  con- 
viction unless  the  evidence  shows  that  he  did  some  act  aiding,  abet- 
ting, assisting  or  encouraging  the  person  who  did  commit  the  theft." 
This  instruction  was  a  more  direct,  affirmative  presentation  of  the 
law  of  the  case  than  as  it  was  presented  in  the  main  charge,  and 
should,  when  requested,  have  been  given  in  connection  with  the 
main  charge.  For  the  settled  law  is  that  "a  mere  presence  is  not 
sufficient,  nor  is  it  alone  sufficient  in  addition  that  the  person  pres- 
ent, unknown  to  the  other,  mentally  approves  what  is  dona  There 
must  be  something  going  a  little  further;  as,  for  example,  some 
word  or  act."  The  party  to  be  charged  must,  in  the  language  of 
Oockburn,  0.  J.,  "  incite  or  procure  or  encourage  the  act.  His  will 
must  in  some  degree  contribute  to  what  is  done."  .  .  .  "  From 
the  proposition  that  mere  presence  at  the  commission  of  a  crime  does 
not  render  a  person  guilty  it  results  that  if  two  or  more  are  lawfully 
together,  and  one  does  a  criminal  thing  without  the  concurrence  of 
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the  others,  they  are  not  thereby  involved  in  guilt.  But,  however 
lawful  the  original  coming  together,  the  after  conduct  may  satisfy 
the  jury  that  all  are  guilty  of  what  is  done."  (1  Bish.  Crim.  L.  (7th 
ed.),  §§033,634;  Mereersmith  v.  The  State,  8  Texas  Ct.  App.,  211; 
Stevenson  v.  The  State,  17  Texas  Ct.  App.,  619;  Golden  v.  The  State, 
IS  Texas  Ct.  Appt,  637.) 

"  Although  a  man  may  be  present  whilst  a  felony  is  committed, 
if  he  take  no  part  in  it  and  do  not  act  in  concert  with  those  who 
committed  it,  he  will  not  be  a  principal  merely  because  he  did  not 
endeavor  to  prevent  the  felony  or  apprehend  the  felon.  Whether 
he  was  aware  of  the  intention  of  his  companion  and  participated  in 
it  is  the  fact  to  be  proved  in  order  to  implicate  him  in  the  criminality 
of  the  act."  (Butrell  v.  The  State,  18  Texas,  713.)  Nor  will  con- 
cealment of  the  offense  after  its  commission  be,  of  itself,  sufficient 
to  establish  guilt.  {Ring  v.  The  State,  42  Texas,  282.)  This  view 
of  the  law  was  specially  called  for  by  the  facts  of  the  case,  and  the 
jury  should  have  been  fully  instructed  with  regard  to  it.    . 

Another  error  in  the  charge  is  one  of  omission,  but  of  a  character 
uniformly  held  to  be  fundamental.  The  case  was  one  purely  of 
circumstantial  testimony  as  to  the  original  taking,  no  one  having 
seen  either  Saddler  or  defendant  take  the  gun.  We  find  no  instruc- 
tion to  the  jury  relative  to  testimony  of  this  character. 

Several  bills  of  exception  were  saved  by  defendant  to  rulings  upon 
the  admissibility  of  evidence.  We  will  notice  but  one,  inasmuch  as 
the  rest  are  not  deemed  of  sufficient  importance  to  require  discussion 
or  even  notice. 

Over  objection  by  defendant,  the  State  was  permitted  to  prove  by 
one  Myers  that,  a  few  moments  after  the  theft  is  alleged  to  have 
occurred,  the  witness  went  to  Reeves,  the  party  from  whom  the  gun 
is  alleged  to  have  been  stolen,  and  told  him,  Reeves,  that  he,  wit- 
ness, bad  seen  two  suspicious  looking  negroes  going  out  of  the  field, 
and  witness  recognized  defendant  in  court  as " one  of  the  suspi- 
cious parties  he  had  informed  Beeves  about.  Objection  was  as  to 
the  admissibility  of  the  witness's  suspicions  as  he  stated  them  to 
Reeves.  The  exception  was  well  taken  and  should  have  been  sus- 
tained. Whilst  it  was  admissible  for  Myers  to  testify  to  what  he  had 
seen,  and  for  Reeves  to  testify  generally  to  the  fact  that  from  infor- 
mation derived  by  him  from  Myers  he  made  pursuit  and  captured  the 
parties  in  possession  of  the  gun,  statements  made  by  Myers  to 
Reeves,  whether  as  to  the  facts  seen  by  Myers  and  his  opinions, 
conclusions  or  suspicions  deduced  from  those  facts,  were  mere  hear- 
say and  inadmissible. 
Vol.  XX— 18 
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We  have  doubts  as  to  the  conclusiveness  and  sufficiency  of  the 
evidence  in  so  far  as  it  relates  to  the  guilt  of  this  appellant.  Such 
doubts,  however,  might  not  have  occurred  had  the  charge  of  the 
court  submitted  the  law  to  the  jury  as  fully  as  it  is  above  enunci- 
ated. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reverted  and  remanded. 

[Opinion  delivered  January  23,  1886.] 


[No.  1924.] 

A.  G.  McPhebsqn  v.  Tiie  State. 

Theft.— Indictment  failing  to  aUege  that  the  property  was  fraudulently  taken 
is  insufficient  to  charge  the  offense  of  theft. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
the  Hon.  R  Maltbie. 

The  conviction  was  for  the  felonious  theft  of  hogs,  the  property 
of  W.  H.  Bledsoe,  in  Grayson  county,  Texas,  on  the  25th  day  of 
March,  1885.  A  term  of  two  years  in  the  penitentiary  was  the  pun- 
ishment awarded  the  appellant. 

No  brief  for  the  appellant. 

J.  27*.  BnrU,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  This  conviction  must  be  set  aside,  and  the  pros- 
ecution must  be  dismissed  because  the  indictment  is  fatally  defective. 
It  does  not  allege  that  the  property  was  fraudulently  taken.  (  Ware 
v.  Tlte  State,  19  Texas  Ct.  App.,  13;  Spain  v.  The  State,  'id.,  469; 
Sloan  v.  The  State,  18  Texas  Ct.  App.,  225.) 

The  judgment  is  reversed  and  the  prosecution  dismissed. 

Reversed  and  dismissed. 

[Opinion  delivered  January  27,  1886.] 
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[No.  1891.] 
Arch  Saddlee  v.  The  State, 

1.  Theft—  Case  Distinguished.—  See  the  opinion  in  extenso  for  the  distinction 

between  this  case,  and  its  companion,  Jackson  v.  The  State,  ante,  p.  190. 

2.  Same— Evidence. —  Any  evidence  from  which  the  jury  can  infer  the  value 

of  a  Btolen  chattel  is  competent ;  as  the  testimony  of  the  owner  as  to  its 
value  to  him ;  the  opinions  of  witnesses  as  to  the  value  of  like  property,  and 
what  such  property  has  realized  at  actual  sales. 

3.  Same— Charge  of  the  Court.— With  respect  to  the  value  of  the  property 

alleged  to  be  stolen,  it  is  the  duty  of  the  trial  court  to  charge  the  jury  upon 
the  standard  of  value,  which  is  the  market  value  of  the  article  if  it  have 
such  value,  and,  if  not,  the  amount  it  would  cost  to  replace  it.  See  the 
statement  of  the  case  for  a  charge  upon  the  subject  held  correct. 

4.  Practice  —  Evidence. — A  correct  rule  of  evidence  is  thus  stated:    "The 

admission  of  illegal  evidence  of  an  important  fact,  material  and  pertinent 
to  the  issue,  and  which  is  additional  to  other  facts  legally  in  evidence,  is 
erroneous;  and  a  conviction  in  such  case  will  not  be  permitted  to  stand, 
however  certain  it  may  be  that  the  jury  would  have  found  a  verdict 
of  guilty  upon  other  sufficient  evidence  adduced  on  the  trial."  This  rule, 
however,  does  not  apply  in  a  case  like  the  present,  wherein  the  illegal  evi- 
dence was  neither  important,  material  nor  pertinent,  and  wherein  the  error 
of  admitting  the  evidence  was  error  without  prejudice,  and  therefore  not 
reversible  error.  See  the  opinion,  and  the  statement  of  the  case  in  Jackson 
v.  The  State,  ante,  p.  190,  for  the  evidence  referred  to. 

Appeal  from  the  District  Court  of  Red  River.  Tried  below  be- 
fore the  Hon.  D.  H.  Scott. 

At  bis  separate  trial  upon  the  same  indictment  which  charged 
Jesse  Jackson,  this  appellant  was  convicted  of  the  theft  of  a  gun, 
of  value  exceeding  $20,  the  property  of  W.  A.  Reeves,  from  the 
possession  of  F.  W.  Reeves,  in  Red  River  county,  Texas,  on  the  27th 
day  of  October,  1885.  The  penalty  assessed  against  the  appellant 
was  a  term  of  two  years  in  the  penitentiary.  The  evidence  upon 
which  this  conviction  was  bad  is  substantially  the  same  as  that  ad- 
duced upon  the  trial  of  Jackson,  and  which  is  set  out  at  length  in 
the  report  of  that  case,  beginning  on  page  190  of  this  volume. 

The  charge  of  the  court  referred  to  in  the  third  head-note  of  this 
report  reads  as  follows: 

"  4.  The  rule  of  law  as  to  the  value  of  the  gun  alleged  to  have 
been  stolen  is  its  market  value  at  the  time  and  place  of  the  taking, 
in  its  condition  at  that  time, —  that  is,  what  it  would  sell  for  in  cash, 
giving  a  reaspnable  time  for  selling  it." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 
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Wright  dk  Shaw,  for  the  appellant 

J.  27.  BurUy  Assistant  Attorney -General,  for  the  State. 

White,  Presiding  Judge.  This  is  a  companion  case  to  Jackson 
v.  754*  State,  decided  at  the  present  term  with  a  reversal  of  the  judg- 
ment (Ante,  p.  190.)  The  parties  were  jointly  indicted  for  theft 
of  the  gun.  In  the  Jackson  case  he  was  never  seen  in  possession  of 
the  gun,  and  the  law  upon  that  aspect  of  the  case  was  not  suffi- 
ciently explained  to  the  jury,  nor  was  any  instruction  given  them 
relative  to  crime  dependent  for  proof  upon  circumstantial  evidence. 
In  this  case  the  charge  of  the  court  cures  the  defects  pointed  out  in 
the  charge  in  the  former  case  in  all  the  essential  particulars. 
Saddler,  this  appellant,  was  seen  in  possession  of  the  gun  just  after 
it  was  taken,  and  he  had  possession,  and  it  was  recovered  from  his 
possession  by  the  owner,  some  four  hours  afterwards.  There  is, 
therefore,  a  material  and  plainly  marked  distinction  between  the 
attitude  of  the  parties  with  reference  to  the  theft. 

Bills  of  exception  were  reserved  to  the  rulings  of  the  court  upon 
the  admissibility  of  evidence.  With  regard  to  the  proofs  admitted 
as  to  the  value  of  the  gun,  and  in  the  charge  of  the  court  upon  that 
question,  we  see  no  error.  "Any  evidence  from  which  the  jury  can 
infer  the  value  of  a  stolen  chattel  is  evidence;  as,  for  instance,  what 
the  owner  testifies  of  its  value  to  him;  the  opinions  of  witnesses  ac- 
quainted with  the  value  of  like  property;  what  such  property  has 
brought  at  actual  sales,"  etc.  "It  is  the  duty  of  the  court  to  charge 
upon  the  standard  of  value,  which  is  the  market  value  of  the  article 
if  it  have  such  value,  and,  if  not,  the  amount  it  would  cost  to  replace 
it"    {Martinez  v.  The  State,  16  Texas  Ct  App.,  122.) 

In  this  as  in  Jackson's  case  the  witness  Myers  was  permitted  to 
testify  that  he  informed  Beeves,  the  owner  of  the  gun,  as  to  his 
".suspicions"  with  regard  to  two  parties  he  had  seen  in  the  field 
near  the  place  from  which  the  gun  was  taken.  This  testimony,  it  is 
true,  was  inadmissible.  But  the  question  is,  was  it  of  a  material 
character  and  prejudicial  to  defendant's  interests?  Here  the  party 
was  pursued  and  the  stolen  gun  actually  found  in  his  possession. 
Could  the  statements  by  Myers  of  his  "  suspicions "  have  any  ap- 
preciable weight  upon  the  question  of  his  guilt?  We  think  not. 
His  suspicions  were  neither  important,  material  or  pertinent  to  the 
issue,  when  considered  in  the  light  of  the  other  facts  in  this  case. 
We  do  not  dispute  the  settled  rule  that  "  the  admission  of  illegal 
evidence  of  an  important  f aot  material  and  pertinent  to  the  issuer 
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and  which  is  additional  to  other  facts  legally  in  evidence,  is  erro- 
neous, and  that  a  conviction  in  such  case  will  not  be  permitted  to 
stand,  however  certain  it  may  be  that  the  jury  would  have  found  a 
verdict  of  guilty  upon  other  sufficient  evidence  adduced  on  the 
trial."  (Mo  Williams  v.  The  State,  44  Texas,  116.)  But  in  this  case 
the  rule  does  not  apply,  because  in  the  light  of  the  facts  the  illegal 
evidence  was  neither  important,  material  nor  pertinent,  and  the 
error  of  its  admission  was  error  without  prejudice,  which  is  not  re- 
versible error. 

The  record  discloses  no  error  for  which  the  judgment  should  be 
reversed,  and  it  is  therefore  affirmed. 

Affirmed. 

[Opinion  delivered  January  27,  1886.] 


[No.  1923.] 
Willis  Collins  v.  The  State. 

1.  Burglary.— Intent  of  Entry  is  the  essential  element  of  burglary  under 

the  Penal  Code  of  this  State ;  and  such  intent  may  be  to  commit  any  felony 
or  the  crime  of  theft. 

2.  Theft.— Property,  to  be  the  subject  of  -theft,  must  be  such  as  bas  some 

specific  value  capable  of  being  ascertained,  and  it  embraces  every  species  of 
personal  property  capable  of  being  taken. 
3*  Same  —  Indictment— Evidence.— It  is  a  general  rule  both  of  pleading  and 
evidence  that  whenever  the  value  of  a  stolen  article  affects  the  penalty  for 
the  offense,  such  value  must  be  alleged  and  proved.  One  purpose  of  the 
proof  in  such  case  is  to  determine  whether  the  offense  is  a  felony  or  a  mis- 
demeanor under  the  Code  of  this  State. 

4.  Same. —  Burglary  is  per  ee  a  felony,  and  if  committed  with  intent  to  steal 

is  punishable  as  a  felony  without  regard  to  the  value  of  the  property  stolen. 
It  is  not,  therefore,  essential  to  the  validity  of  a  conviction  for  burglary  that 
the  indictment  should  allege,  or  the  proof  support,  the  value  of  the  property 
stolen.    See  the  opinion  on  the  question. 

5.  Same. —  Charge  of  the  Court  though  erroneous,  if  not  excepted  to,  unless 

it  manifests  a  fundamental  error,  is  not  cause  for  reversal. 

Appkal  from  the  District  Court  of  Grayson.  Tried  below  before 
the  Hon.  It  Maltbie. 

The  conviction  in  this  case  is  founded  upon  an  indictment  which 
charged  the  appellant  with  the  burglary  of  the  house  of  Henry 
McLuro  in  the  day-time,  and  the  theft  therefrom  of  the  personal 
property  of  the  said  McLure  of  the  value  of  $50.    The  venue  was 
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laid  in  Grayson  county,  Texas,  and  the  offense  was  alleged  to  have 
been  committed  on  the  27th  day  of  January,  1885.  A  term  of  two 
years  in  the  penitentiary  was  the  penalty  imposed. 

Henry  McLure  was  the  first  witness  for  the  State.  He  testified 
that  in  January,  1885,  he  lived  in  a  house  in  Grayson  county,  Texas, 
about  seven  miles  from  Sherman.  The  house  was  a  building  of  two 
rooms,  fronting  south,  with  an  outside  south  and  an  outside  liorth 
door.  A  slide  window,  with  six  glass  lights,  was  located  in  the  west 
end  of  the  building.  The  chimney  was  on  the  west  end  of  the 
house,  and  on  the  side  of  the  window  towards  the  house  of  Mr. 
Taylor.  The  witness  left  his  house  to  go  cattle  hunting,  about  8 
o'clock  on  the  morning  of  January  27, 1885,  and  took  his  wife  with 
him  as  far  as  the  house  of  Mr.  Taylor,  which  was  in  sight,  about  a 
quarter  of  a  mile  off.  He  left  the  front  door,  which  opened  out- 
wards, securely  tied  with  a  rope,  and  propped  with  a  rail.  The  back 
door  was  fastened  with  a  button.  The  slide  window  had  no  fasten- 
ings to  it,  and  was  not  fastened.  When  witness  returned,  late  on 
the  same  day,  be  found  his  house  closed  up  just  as  he  left  it,  but 
discovered  that  it  had  been  entered  by  some  one.  He  found  tracks 
leading  to  the  window,  mud  on  the  window  sill  and  wall,  and  tracks 
on  the  floor.  The  mud  on  the  sill  and  wall  was  not  splashed,  but 
was  jammed,  and  had  the  appearance  of  having  been  left  there  by 
the  pressure  of  a  foot.  Five  or  six  biscuits  and  two  or  three  spare- 
ribs,  left  over  from  breakfast,  had  been  taken.  Witness  also  missed 
his  axe  from  the  wood-pile  near  the  house,  and  started  out  to  find  it, 
accompanied  by  Mr.  Taylor.  They  found  the  axe  in  the  possession 
of  the  defendant,  where  he  was  chopping  wood  in  the  bottom. 
Witness  first  met  Doc  McKinney,  who  told  him  that  defendant  had 
tried  to  trade  him  an  axe  which  looked  like  witness's  axe.  Witness 
passed  defendant  in  the  bottom  and  saw  that  he  had  the  axe,  but 
said  nothing.  After  be  had  gone  a  short  distanoe,  Mr.  Taylor,  who 
-was  following  a  short  distance  in  the  rear,  called  to  witness:  "Hero 
is  your  axe."  After  he  was  taken  into  custody,  defendant  told  the 
witness  that  he  took  the  axe  intending  to  return  it  that  evening. 

The  Mr.  Taylor  alluded  to  by  the  witness  was  the  proprietor  of 
the  commissary  store  from  which  the  wood  choppers  in  the  bottom 
were  furnished  with  necessaries.  Witness's  house  was  passed  daily  by 
many  persons  going  to  and  from  the  wood  choppers'  camp.  Wit- 
ness had  nothing  of  value  in  the  house  except  bedding,  clothing  and 
provisions.  His  clothing  was  kept  in  boxes,  his  flour  in  a  sack,  and 
his  meat  in  a  barrel.  He  did  not  recollect  how  he  kept  his  sugar 
and  coffee.    Nothing  in  the  house  save  the  biscuits  and  spare-ribs 
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was  disturbed,  that  witness  could  observe.  The  tracks  which  led  up  to 
the  window  were  the  tracks  of  a  neat  number  seven  or  eight  shoe. 
Defendant  wore  a  pair  of  neat  button  shoes  about  a  number  seven  or 
eight  in  size.  The  track  they  made  was,  in  the  witness's  opinion,  a 
fac  simile  of  the  tracks  in  the  yard  which  led  up  to  the  window. 
Witness  had  never  seen  a  pair  of  shoes  at  all  similar  to  those  worn 
by  the  defendant  in  that  neighborhood.  Witness  had  no  personal 
acquaintance  with  the  defendant  prior  to  his  arrest  for  this  offense. 
He,  defendant,  passed  the  witness's  house  a  few  days  before  the  burg- 
lary, and  asked  for  directions  to  a  tank,  but  a  short  distance  off. 
Witness  had  seen  the  defendant  at  that  tank  on  two  or  three  differ- 
ent occasions  prior  to  that  day,  and  knew  that  defendant  was  well 
aware  of  the  locality  of  the  tank.  The  front  door  of  witness's 
house  was  in  plain  view  of  Taylor's  housa,  but  the  window  through 
which  the  house  was  entered  could  not  be  seen  from  Taylor's.  The 
window  and  both  doors  were  closed  when  witness  and  his  wife  left 
home  in  the  morning.  Witness  did  not  consent  to  the  entry  of  his 
house  and  removal  of  his  property  by  the  defendant  or  anybody  else. 
Witness  had  never  entered  his  house  himself,  at  the  window,  in  the 
presence  of  Doc  McKinney,  or  of  any  body  else. 

Mrs.  McLure  testified,  for  the  State,  that  she  was  at  Mr.  Taylor's 
house  on  the  day  that  her  house  was  entered,  and  some  biscuit  and 
spare-ribs  taken.  She  saw  the  defendant  at  the  front  door  of  her 
house  about  noon  on  that  day,  and  sent  young  David  Davis  from 
Mr.  Taylor's  to  see  what  he,  defendant,  wanted.  From  the  front  of 
the  house  the  defendant  passed  to  the  rear  of  the  house,  and  was 
out  of  sight  from  Taylor's  house  for  twenty  or  thirty  minutes. 
Witness  had  often  seen  the  defendant  pass  her  house,  traveling  the 
path  between  the  wood  camp  and  Taylor's  commissary  store,  and 
knew  him  by  sight. 

David  Davis  testified,  for  the  State,  that  in  January,  1885,  when 
McLure's  house  was  burglarized,  he  was  at  work  at  Taylor's  house. 
About  noon  on  that  day  witness's  sister,  Mrs.  Taylor,  and  Mrs. 
McLure,  sent  witness  to  McLure's  house  to  see  what  the  man  then 
at  the  house  wanted.  When  witness  reached  a  point  near  McLure's 
house  he  saw  the  defendant  standing  about  twenty  steps  south  of 
the  house.  Defendant  said  that  he  wanted  to  borrow  McLure's 
axe.  Witness  told  him  that  McLure  had  gone  to  town,  and  that 
he,  defendant,  could  not  get  the  axe.  Defendant  then  turned  and 
went  back  to  McLure's  yard,  which  was  in  the  direction  of  the  camp 
in  the  bottom  where  his  work  was.  To  go  to  that  camp  over  that 
route,  which  was  the  nearest  route  from  the  Taylor  commissary 
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store,  it  was  necessary  to  traverse  McLure's  yard.  The  conversa- 
tion between  witness  and  defendant  took  place  south  of  the  house. 
The  wood-pile  in  McLure's  yard  was  north  of  the  house.  Defend- 
ant had  neither  axe,  biscuit  nor  spare-ribs  in  bis  bands  when  wit- 
ness saw  and  talked  with  him,  nor  did  witness  see  him  in  the  bouse. 
Some  sixty  or  seventy-five  men  worked  in  the  bottom,  and  most  of 
them,  in  going  to  and  fro  between  the  store  and  the  bottom,  passed 
by  McLure's  house. 

Doc  McKinney  testified,  for  the  State,  that  he  was  at  work  chop- 
ping wood  in  the  Choctaw  bottom  on  the  day  that  McLure's  house 
was  burglarized.  Between  11  and  12  o'clock  on  that  day  defendant 
came  to  him  and  asked  him  for  something  to  eat.  Witness  told  him 
to  take  his,  witness's,  bucket  and  help  himself,  which  he  did.  He 
then  said  that  he  was  going  off  to  get  an  axe  for  Wash.  Jones  to 
chop  with,  but  said  nothing  about  biscuits  and  spare-ribs.  About 
an  hour  later  he  returned,  eating  spare-ribs  and  biscuits,  and  with 
an  axe  over  his  shoulder.  He  proposed  to  trade  axes  with  witness, 
which  proposition  witness  declined,  and  he  went  to  where  he  had 
been  previously  chopping.  Witness  thought  that  defendant  pro- 
posed the  axe  trade  in  a  joke.  Later  in  the  evening  McLure  and 
Taylor  came  to  the  bottom  looking  for  an  axe  which  they  described. 
Witness  told  them  that  defendant  had  such  an  axe,  and  had,  but  a 
short  time  before,  proposed  to  trade  it  to  the  witness.  Between 
fifty  and  seventy-five  wood  choppers  were  then  at  work  in  the 
bottom. 

Cross-examined,  the  witness  stated  that  McLure  had  his,  witness's, 
axe  on  one  occasion.  He  took  it  from  Taylor's  house,  where  witness 
had  left  it,  without  asking  witness  for  it.  Witness  went  after  his 
axe.  It  was  then  in  McLure's  house,  and  McLure  entered  his  house 
through  the  window  to  get  the  axe  for  the  witness.  This  occurred 
during  the  same  week  of  defendant's  arrest.  Witness  saw  the  track 
which  led  up  to  the  window  of  McLure's  bouse,  and  the  mud  on 
the  wall.  McLure  asked  if  witness  did  not  think  the  track  was 
that  of  defendant.  Witness  replied  that  he  did  not,  as  it  was  too 
small.  McLure  then  tried  to  get  witness  to  swear,  on  the  trial, 
that  it  was  defendant's  track.  There  were  a  large  number  of 
buckets  hanging  up  throughout  the  woods,  but  witness  did  not  know 
whether  or  not  any  of  them  contained  biscuits  and  spare-ribs. 
Flour  bread  was  generally  used  by  the  men  at  work.  The  State 
olosed. 

Wash.  Jones  testified,  for  the  defense,  that  on  the  day  of  the  al- 
leged burglary  of  McLure's  house,  he,  witness,  went  to  work  in  the 
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bottom  for  the  defendant.  This  was  about  noon.  Defendant  gave 
witness  his  axe  to  chop  with,  and  said  that  he  could  go  and  borrow 
another.    He  afterwards  returned  with  an  axe  and  went  to  work. 

The  State,  in  rebuttal,  recalled  McLure,  who  testified  that  he  was 
in  the  employ  of  Mr.  Taylor  in  January,  1885.  He  took  an  old 
axe  from  Taylor's  house  to  use  in  sprouting,  in  the  belief  that  it 
belonged  to  Taylor.  "Witness  afterwards  learned  that  Doc  McKin- 
ney  owned  the  axe,  and  took  it  to  him,  offering  to  pay  him  for  it, 
bat  he  refused  pay.  That  axe  was  never  in  the  witness's  house,  and 
witness  never  entered  his  house  through  the  window  to  get  it. 
Witness  denied  that  he  had  ever  called  McKinney's  attention  to 
tracks  in  bis  yard,  or  suggested  to  him,  McKinney,  to  swear  that 
those  tracks  resembled  the  tracks  of  the  defendant. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

A.  C.  Turner,  for  the  appellant. 

J.  II.  Buris9  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  As  charged  in  the  indictment,  the 
offense  was  burglary  with  intent  to  commit  theft  of  personal  prop- 
erty of  the  value  of  $50. 

The  essential  requisite  to  burglary  under  our  statute  is  the  intent 
of  the  entry,  and  this  intent  maybe  to  commit  any  felony  "or  the 
crime  of  theft."    (Penal  Code,  arts.  704,  705.) 

With  regard  to  the  character  of  property  which  may  be  the  sub- 
ject of  theft,  it  is  provided  by  the  Code  that  "  the  property  must  be 
such  as  has  some  specific  value  capable  of  being  ascertained.  It 
embraces  every  species  of  personal  property  capable  of  being  taken." 
(Penal  Code,  art.  725.) 

As  to  value  of  stolen  property,  the  general  rule  both  as  to  plead- 
ing and  proof  is  that  whenever  the  value  of  a  stolen  article 
affects  the  penalty  for  the  offense,  such  value  must  be  alleged  and 
proved.  (Pittman  v.  The  State,  U  Texas  Ct.  App.,  576.)  Such 
proof  is  essential  to  determine  whether  the  offense  is  a  felony  or 
misdemeanor,  and  the  line  of  demarcation  between  the  grades  is 
fixed  by  our  Code  at  $20.  (Penal  Code,  arts.  735-748;  2  Bish. 
Crim.  Proc.  (3d  ed.),  §  713.) 

In  burglary,  however,  the  value  of  the  articles  stolen  has  nothing 
to  do  with  the  grade  of  offense  or  the  assessment  of  the  punish- 
ment; for  all  kinds  of  burglary,  with  regard  to  punishment,  are 
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upon  the  same  general  footing,  and  are  punished  as  felonies.    (Penal 
Code,  art.  711.) 

It  is  shown  by  the  evidence  in  the  case  before  us  that  appellant, 
after  his  burglarious  entry,  stole  from  the  house  some  "  biscuits " 
and  "spare-ribs."  No  proof  was  adduced  of  the  value  of  the 
articles  stolen.  Whilst  it  is  the  better  practice  both  to  allege  and 
prove  value  in  all  such  cases  ( Willson's  Crira.  Forms,  460, 461,  p.  200), 
a  failure  to  do  so,  it  seems,  is  neither  error  as  to  validity  of  plead- 
ing nor  sufficiency  of  proof.  (Carr  v.  The  State,  19  Texas  Ct.  App., 
637.)  In  Sullivan  v.  The  State,  13  Texas  Ct.  App.,  462,  it  is  said: 
"Theft  being  the  object  of  the  entry,  must  the  value  of  the  goods 
be  alleged?  Theft  of  property  under  $20  being  a  misdemeanor  in 
this  State,  allegation  of  value  would  be  absolutely  necessary  if  the 
Code  had  not  extended  the  law  of  burglary  so  as  to  include  all 
theft,  whether  felony  or  misdemeanor.  We  are  of  opinion  that  it 
is  not  necessary  to  charge  value."  (Citing  Bish.  Crim.  Proc,  2d  vol., 
146.  See  2  Bish.  Crim.  Proc.  (3d  ed.),  §  713.)  If  not  necessary  to 
allege  value,  then  it  is  not  necessary  to  prove  it,  because  everything 
should  be  stated  in  the  indictment  which  it  is  necessary  to  prove. 
(Code  Crim.  Proc,  art.  421.) 

Some  irregularities  are  pointed  out  by  brief  of  counsel  in  tbe 
charge  of  the  court,  and,  whilst  it  may  be  obnoxious  to  "criticism  in 
the  particulars  named,  still  it  was  not  excepted  to,  and  no  funda- 
mental error  is  made  manifest. 

It  may  appear  a  great  hardship  to  send  a  party  to  the  penitentiary 
for  two  years  "for  the  theft  of  biscuit  and  spare-ribs,"  but  it  must 
not  be  overlooked  that  the  offense  is  not  alone  the  theft,  but  the 
burglarious  entry  of  a  house  in  order  to  perpotrate  the  theft,  and 
the  value  of  the  articles  stolen  does  not  affect  the  question  of  pun- 
ishment. 

The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  January  27, 1886.] 


[No.  1861.] 

John  Melton  v.  Tiie  State. 

1.  Illegally  Marking  Animals— Indictment.— Article  759  of  the  Penal  Code, 
defining  the  offense  of  illegally  marking  and  branding  certain  enumerated 
animals  belonging  to  another,  without  his  consent  and  with  the  intent  to 
defraud,  provides  that  the  same  shall  be  punished  in  the  same  manner  as  if 
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the  offense  committed  Vas  theft  of  the  animals.  Theft  of  a  horse,  mule, 
ass  or  cattle  is  made  by  statute  a  felony  per  *e,  and  therefore  the  indictment 
for  theft  of  those  animals  need  not  allege  their  value,  and  the  same  rule 
applies  to  the  illegal  marking  or  branding  of  those  animals.  But  the  rule  is 
different  with  respect  to  the  theft  or  illegal  marking  of  hogs,  sheep  or  goats, 
and  it  is  necessary  that  the  indictment  allege  their  value  in  order  to  grade 
the  offense  as  a  felony  or  a  misdemeanor.  See  the  opinion  in  extenso  on  the 
question. 

2.  Same. —  The  indictment  alleging  the  value  of  the  animal  illegally  marked  to 
be  less  than  $20  charges  a  misdemeanor,  and,  independent  of  proof  of  value, 
will,  upon  proof  of  the  illegal  act  of  marking,  support  a  misdemeanor  con- 
viction.   See  the  opinion  in  extenso  on  the  question. 

8.  Same  —  Proof  of  Value. —  Inasmuch  as  the  punishment  for  illegally  mark- 
ing a  hog,  if  the  offense  is  alleged  as  a  misdemeanor,  is  not  graded  by  the 
value  of  the  animal,  no  proof  of  value  is  essential  to  sustain  on  appeal  a 
conviction  for  the  misdemeanor. 

Appeal  from  the  County  Court  of  Grimes.  Tried  below  before 
the  Hon.  George  D.  Neal,  County  Judge. 

The  conviction  was  for  illegally  marking  five  hogs,  of  the  aggre- 
gate value  of  $10,  the  property  of  Burke  Haynes,  without  the  con- 
sent of  the  said  Haynes,  and  with  intent  to  defraud  him,  the  said 
Haynes.  The  offense  was  alleged  to  have  been  committed  in  Grimes 
county,  Texas,  on  the  15th  day  of  March,  1885.  The  penalty 
assessed  against  the  appellant  was  a  fine  of  $10,  and  confinement 
in  the  county  jail  for  the  period  of  five  days. 

The  first  witness  for  the  State,  Burke  Haynes,  testified,  in  sub- 
stance, that  he  lived  on  Eeuben  Bennett's  place  in  Grimes  county, 
Texas.  In  March,  1885,  the  witness  owned  a  sow,  two  shoats  six 
or  seven  months  old,  and  two  pigs  six  or  eight  weeks  old.  Those 
hogs  ran  on  the  range  back  of  Bennett's  field  and  about  a  mile  from 
his  house,  and  near  Lem  Hill's  field.  Witness  bought  the  mother  of 
the  sow  from  Bennett,  who  marked  this  sow  and  four  others  of  the 
same  litter  for  witness.  The  sow  ran  with  a  bunch  of  Bennett's 
hogs  on  the  same  range  and  was  usually  fed  by  Bennett,  though 
sometimes  by  witness.  On  Monday,  about  March  15, 1885,  witness, 
Bennett  and  Alex.  White  went  together  to  look  for  the  hogs.  After 
some  search  the  animals  described  were  found.  The  two  pigs  were 
fresh  marked  —  as  late  perhaps  as  on  that  same  morning.  The  two 
shoftts  were  in  the  same  marks  —  crop  and  over  half  crop  in  the  left, 
and  an  under-slope  and  over-bit  in  the  right  ear  —  but  appeared  to 
have  been  so  marked  at  least  three  months  before.  All  of  the  hogs 
described  were  caught,  tied,  placed  in  witness's  wagon  and  taken 
home. 
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The  defendant,  who  lived  about  two  and  a  half  miles  distant  from 
the  witness,  in  company  with  James  and  Abe  Kennard  and  Lem 
Hill,  came  to  witness's  house  about  sundown  on  the  same  day, 
claimed  the  hogs  as  his,  and  wanted  to  take  them  home.  He  and 
witness  got  inside  the  pen,  caught  and  examined  the  sow,  which  the 
witness  knew  to  be  his.  Witness  proposed  to  leave  the  question  of 
ownership  to  Bennett,  who  knew  his,  witness's,  hogs  better  than  he 
did  himself.  Defendant  refused  to  go  to  Bennett  about  the  matter. 
All  of  the  hogs,  sive  one  of  the  shoats  which  witness  still  had  at 
his  house,  had  died  after  they  were  recovered  by  witness.  Witness 
did  not  know  how  the  pigs  and  the  dead  shoat  happened  to  die.  Wit- 
ness's sons  choked  the  sow  to  death  in  an  attempt  to  pen  her.  The 
sow  was  dead  when  this  case  was  tried  at  a  former  trial.  Witness 
knew  then  that  she  was  dead;  at  least  he  had  been  so  informed  by 
his  boys.  He  testified  on  the  former  trial  that  he  did  not  know 
where  the  sow  was.  The  hogs  were  marked  without  the  witness's 
consent. 

Reuben  Bennett  testified  for  the  State,  in  substance,  that  Burke 
Haynes  lived  on  his  place  in  Grimes  county.  In  March,  1885, 
Haynes  owned  a  sow,  two  pigs  and  two  shoats.  Witness  sold  Haynes 
the  mother  of  the  sow,  and  when  the  sow  was  a  pig  marked  her 
and  four  other  pigs  of  the  same  litter  in  Haynes's  mark,  which  was 
a  split  in  the  left  ear,  and  a  crop  and  two  under-bits  in  the  right  ear. 
Defendant  lived  on  the  old  Gorbet  place,  about  three  miles  distant 
from  the  witness's  house.  Witness  went  with  Haynes  and  Alex. 
White  to  the  range  to  look  for  the  hogs  on  Monday,  about  March 
15,  1885.  Witness  called  for  the  hogs,  and  after  a  time  found  them. 
Witness  saw  that  the  pigs  were  fresh  marked,  as  late  he  thought  as 
on  that  very  morning.  The  shoats  bad  been  put  in  the  same  mark 
as  the  pigs,  but  as  far  back  as  during  the  previous  winter.  The 
sow's  mark  had  been  changed  into  the  same  mark,  which  was  de- 
scribed by  Haynes  in  his  testimony.  Witness  knew  who  owned  that 
mark  only  by  hearsay.  Witness  had  never  before  seen  that  hog- 
mark  on  the  range.  The  hogs  when  found  were  caught.  Witness 
examined  the  changed  mark  on  the  sow  for  the  purpose  of  identify- 
ing it.  Witness  knew  the  sow  to  belong  to  Haynes,  as  he  had  at- 
tended to  Haynes's  hogs  ever  since  he  sold  him  the  old  sow,  and  fed 
them  whenever  he  fed  his  own,  which  was  as  often  on  an  average 
as  twice  a  month.  Witness  last  saw  the  animals  described  on  the 
Thursday  before  the  Monday  in  question.  The  pigs  were  not  then 
marked.  The  ears  of  the  two  pig6  were  bleeding  when  they  were 
found  on  Monday;  the  blood  was  about  dry  on  the  sow's  ears, 
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showing  that  her  mark  was  changed  two  or  three  days  before,  and 
the  ears  of  the  two  shoats  showed  that  they  had  been  re-marked 
during  the  winter  before.  Witness,  who  had  handled  hogs  all  of 
his  life,  thought  that  he  was  familiar  with  hog-habit.  He  had  never 
known  a  hog  to  stray  two  miles  off  its  accustomed  range,  but  had 
known  hogs  to  follow  a  streak  of  mast  a  longer  distance,  Witness 
knew  Bunk  Arrington;  had  seen  Bunk's  hogs  six  miles  from  home, 
and  helped  kill  them  at  that  distance  from  home,  but  Bunk  drove 
them  to  the  place  of  slaughter.  Witness  had  frequently  seen  hogs 
so  very  much  alike  in  flesh-mark  that  it  was  next  to  impossible  to 
tell  them  apart.  Witness  had  noticed  the  change  in  the  ear-mark 
of  the  shoats  prior  to  the  Monday  in  question,  but  had  made  no 
*  effort  to  decipher  the  new  mark  or  discover  whose  it  was. 

Lem  Hill  was  the  next  witness  for  the  State.  He  testified  that  he 
knew  nothing  about  Burke  Haynes  owning  bogs  in  March,  1885. 
He  had  heard  of  the  charge  against  the  defendant,  now  being  tried. 
On  Monday,  about  March  15,  1885,  the  witness  was  in  Rocky  creek 
bottom  with  his  dog,  hunting  Mr.  Turner's  cow.  While  thus  em- 
ployed he  heard  the  baying  of  a  dog,  which  he  followed,  thinking 
it  was  his  dog  giving  mouth.  He,  however,  found  it  to  be  defend-, 
ant's  dog  rallying  the  bunch  of  hogs,  including  the  sow  in  dispute, 
and  a  sow  which  belonged  to  William  Kennard.  Defendant  and 
William  Kennard  joined  the  witness  presently.  They  asked  about 
hogs,  and  witness  about  Turner's  cow.  They  told  witness  where  he 
would  find  the  cow.  On  his  return  with  the  cow,  witness  heard 
somebody  driving  hogs  in  the  direction  of  William  Kennard's  house, 
which  was  near  witness's  house.  Witness  afterwards  passed  Ken- 
nard's house  on  his  way  to  town,  and  saw  the  defendant,  James  and 
William  Kennard  trying  to  drive  some  hogs  from  a  large  into  a 
small  lot.  Of  those  hogs  Kennard  owned  some,  and  defendant 
claimed  others.  A  sow,  claimed  by  defendant,  and  two  unmarked 
pigs  escaped,  and  were  followed  by  the  dogs  and  defendant.  When 
the  defendant  returned  after  a  short  time,  witness  asked  him  if  the 
sow  got  away,  and  he  replied  that  she  did,  but  that  he  caught  and 
marked  the  pigs.  On  his  way  home  from  Anderson  that  evening 
Mr.  Bennett  met  and  asked  witness  who  gave  the  mark  that  was  on 
the  hogs  described  in  the  indictment,  and  witness  told  him  that  that 
mark  was  John  Melton's.  Bennett  then  said  that  he  found  some  of 
Burke  Haynes's  hogs  in  that  mark  on  that  morning.  Witness,  de- 
fendant and  Kennard  met  in  the  woods  when  the  dog  was  rallying 
the  hogs  at  about  8  o'clock  in  the  morning.  It  was  about  9  o'clock 
when  the  witness  saw  the  bogs  in  Kennard's  lot.    The  hogs  which 
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the  defendant  had  at  Kennard's  lot  and  claimed  to  own  were  a  sow, 
two  shoats  about  six  months  old,  and  two  pigs  about  six  weeks  old. 
The  sow  and  the  two  shoats  were  then  in  defendant's  mark,  and  the 
pigs  were  unmarked.  When  the  witness  approached  the  Ken nard 
lot,  the  parties  were  trying  to  pen  the  animals  for  the  purpose,  they 
said,  of  marking  them.  Defendant  claimed  to  own  them.  Witness 
had  often  seen  the  sow  with  Bennett's  hogs  back  of  his,  witness's, 
field.  He  had  never,  before  the  Monday  in  question,  noticed  the 
mark,  further  than  to  observe  that  it  was  a*  mark,  lie  had  thought 
the  hogs  belonged  to  Bennett  because  they  always  ranged  with 
Bennett's  hog  stock.  Defendant  owned  hogs,  but  they  ran  in 
another  range  in  a  direction  opposite  Bennett's  range. 

In  the  evening  of  the  same  Monday,  the  witness  went  with  John 
and  Abe  Ken  nard  to  Haynes's  place.  James  Kennard  did  not  stop 
at  the  lot,  but  went  on  to  the  house  where  Haynes's  wife  was. 
Witness  called  to  Haynes  to  come  to  the  lot,  as  defendant  wanted 
to  settle  the  dispute  about  the  ownership  of  the  hogs.  Defendant 
and  Haynes  got  into  the  pen,  caught  and  tied  the  sow  down,  and 
defendant  said:  "Now  you  see  the  mark  is  an  old  one."  Haynes 
replied:  "  Well,  you  will  have  to  see  Mr.  Bennett  about  it;  let  us 
go  over  there  and  see  him."  Defendant  refused  to  go  to  Bennett's, 
but  insisted  that  the  hogs  belonged  to  him.  The  sow's  ears  were 
6o  me  what  bloody,  but  the  witness  did  not  know  whether  her  ears 
had  been  recently  cut,  or  torn  by  dogs.    The  State  closed. 

William  Kennard,  the  first  witness  for  the  defense,  testified  that 
he,  his  brother  and  the  defendant  went  to  Rocky  creek  bottom  on 
Monday,  about  March  15, 1885,  to  get  up  hogs  belonging  to  each  of 
them  for  the  purpose  of  marking  the  pigs.  Back  of  Bennett's  field 
and  near  Lem  Hill's  they  found  a  sow  belonging  to  witness,  and  a 
sow,  two  shoats  and  two  pigs  belonging  to  defendant.  They  drove 
the  animals  to  witness's  lot  to  mark  the  pigs,  but  defendant's  sow 
and  two  unmarked  pigs  escaped.  Defendant  followed  them.  He 
presently  returned  without  the  animals,  but  said  that  he  caught  and 
marked  the  pigs.  Lem  Hill  joined  the  parties  named  at  witness's 
pen.  Defendant  did  not  cease  his  endeavors  to  drive  his  hogs  into 
a  small  inner  pen.  Defendant  claimed  the  hogs  publicly  as  his 
property,  and  they  were  in  his  mark.  The  sow  was  in  defendant's 
mark  and  the  mark  was  an  old  one.  There  was  no  blood  or  wounds 
on  her  ears.  Witness  first  saw  the  sow  in  dispute  about  two  months 
before  Christmas,  1884,  at  which  time  she  was  in  the  defendant's 
mark.  He  heard  defendant  inquiring  for  such  an  animal  during  the 
summer  of  1884.    From  the  time  he  first  saw  the  sow  in  the  fall  of 
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1884  until  the  Monday  in  March,  1885,  mentioned,  witness  always 
saw  the  sboats  with  her,  and  they  were  in  defendant's  mark.  De- 
fendant had  other  hogs  in  the  same  mark,  but  witness  could  not 
recollect  that  he  l\ad  ever  seen  any  of  them  on  the  exact  range  of 
hogs  in  question. 

James  Eennard  corroborated  William  Kennard,  and  in  addition 
stated  that  he  went  with  defendant  in  pursuit  of  the  hogs  when 
they  escaped  from  William  Kennard's  lot.  They  caught  and  marked 
the  pigs  in  defendant's  mark.  Witness  first  saw  the  sow  in  contro- 
versy a  few  days  prior  to  June  19,  1884.  She  was  then  in  defend- 
ant's mark.  Witness  w,ent  with  defendant,  Lem  Hill  and  Abe  Ken- 
nard* to  Burke  Ilaynes's  on  Monday  evening  to  examine  the  hogs. 
Defendant  then  claimed  the  sow,  shoats  and  pigs  which  were  in 
Haynes's  pen,  but  declined  Haynes's  proposition  to  submit  the  ques- 
tion of  ownership  to  Mr.  Bennett.  The  party  left  the  animals  in 
Haynes's  pen.  The  sow  and  shoats  had  not  been  recently  marked, 
and  were  in  the  defendant's  mark.  Witness  and  Abe  Kennard  got 
inside  of  Haynes's  pen  with  Haynes  and  defendant  to  examine  the 
hogs. 

Abe  Kennard  testified  for  the  defense  that  he  went  with  defend- 
ant, James  Kennard  and  Lem  Hill  to  Haynes's  on  a  Monday  evening 
in  March,  1885,  to  look  at  the  hogs  described  in  the  indictment. 
The  hogs  were  all  in  the  mark  of  the  defendant,  the  pigs  being  freshly 
marked.  The  marks  on  the  sow  and  shoats  were  old.  One  of  the 
sow's  ears  had  been  lately  wounded,  evidently  by  dogs;  but  the 
mark  was  not  effaced  or  injured.  Witness  first  saw  the  sow  a  few 
days  before  June  19,  1884,  at  which  time  she  was  in  defendant's 
mark.  Witness  did  not  see  the  hogs  at  William  Kennard's  pen  on 
Monday  morning.     The  defense  closed. 

Alex.  White  testified  for  the  State,  in  rebuttal,  that  he  was  with 
Bennett,  Burke  Haynes  and  the  latter's  son  when  the  hogs  were 
found  and  captured  in  the  bottom  as  stated  by  Bennett  and  Haynes 
in  their  testimony.  In  appearance  the  marks  on  the  ears  of  the  two 
shoats  were  several  months  old ;  those  on  the  sow,  two  or  three  days 
old,  and  those  on  the  pigs,  a  few  hours  old.  The  ears  of  the  sow  in- 
dicated plainly  that  her  original  mark  had  been  changed. 

Mrs.  Haynes  testified  in  rebuttal  for  the  State  that  she  was  at 
home  when  defendant,  James  and  Abe  Kennard  and  Lem  Hill  came 
to  Haynes's  pen  to  examine  the  hogs  described  in  the  indictment. 
Neither  of  the  Kennards  nor  Hill  went  inside  of  the  hog  pen,  but 
looked  on  from  the  outside.  The  sow's  ears  were  bleeding  at  that 
time. 
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Joseph  White  testified  for  the  defense  that  he  had  known  the 
defendant  all  his  life,  and  knew  that  he  had  always  sustained  an 
unimpeachable  character  for  honesty.  He  was  once  charged  with 
theft  of  hogs,  but  on  trial  was  honorably  acquitted,  the  prosecu- 
tion being  in  every  way  malicious.  The  verdict  of  the  jury  in  the 
case  referred  to  by  Mr.  White  was  produced  by  the  clerk  and  read 
in  evidence. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

McDaniel  cfe  Dodd,  for  the  appellant. 

t/.  221  Hurts,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  marking  hogs,  the  property 
of  Burke  Haynes,  without  his  consent  and  with  the -intent  to  de- 
fraud. 

Article  759,  Penal  Code,  provides  that  "any  person  who  shall 
mark  or  brand  any  horse,  mule,  ass,  or  cattle,  or  who  shall  mark  any 
sheep,  goat  or  hog,  not  being  his  own,  and  without  the  consent  of 
the  owner,  and  with  the  intent  to  defraud,  shall  be  punished  in  the 
same  manner  as  if  be  had  committed  theft  of  such  animal.1' 

The  aggregate  value  of  the  hogs  charged  to  have  been  marked  is 
alleged  to  be  $10.  If  a  horse,  mule,  or  ass  be  the  animal,  there  is 
no  necessity  for  alleging  its  value,  because  it  is  a  felony  and  is  pun- 
ished by  confinement  in  the  penitentiary,  without  reference  to  its 
value.  But,  being  hogs,  must  value  be  alleged?  Certainly,  because 
if  of  the  value  of  $20,  the  punishment  is  confinement  in  the  peni- 
tentiary ;  if  under  $20,  it  is  a  misdemeanor  with  milder  punishment. 
This  indictment,  however,  alleges  value,  and  upon  its  face  simply 
charges  a  misdemeanor,  and  of  misdemeanor  appellant  stands  con- 
victed. 

But  there  is  no  proof  in  the  record  that  the  hogs,  or  either  of 
them,  were  of  any  value.  All  doubt,  however,  as  to  whether  de- 
fendant is  charged  with  a  felony  or  misdemeanor  is  removed.  By 
charging  value  the  degree  of  criminality  and  the  consequent  punish- 
ment is  clearly  indicated.  Ten  dollars  being  the  alleged  value  of  the 
hogs  marked,  a  conviction  for  felony  would  be  illegal,  though  in  fact 
the  hogs  should  bo  proven  to  be  of  greater  value  than  $20.  If  under 
$20,  the  punishment  is  the  same  without  regard  to  the  actual  value; 
and  this  would  be  the  case  if  the  value  alleged  is  under  $20,  though 
in  fact  the  hogs  were  of  greater  value  than  $20, — the  State  being 
confined  to  the  allegation. 
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But  it  may  be  urged  that,  as  the  punishment  for  this  offense  is  the 
same  as  that  imposed  for  the  theft  of  such  animal;  and  that  value 
must  be  alleged  and  proven  in  all  prosecutions  for  theft,  except 
theft  of  certain  animals,  to  wit:  horses,  mules  and  asses,  therefore 
value  must  be  proved  in  this  case.  What,  therefore,  is  the  rule  upon 
this  subject? 

Mr.  Bishop  upon  this  subject  says:  "The  allegation  of  value  — 
Why  and  when. —  The  allegation  of  value  is  not  made,  like  the 
description  of  the  property,  and  its  ownership,  to  identify  the  trans- 
action, but  to  indicate  the  degree  of  criminality,  and  the  consequent 
punishment.  Hence  it  is  required  where  the  kind  or  extent  of  the 
punishment  depends  on  the  value  of  the  stolen  articles;  but  other- 
wise when  it  does  not."  (Bish.  Cr.  Proa,  2d  vol.,  713;  Sullivan  v. 
The  State,  13  Texas  Ct.  App.,  -462;  Collins  v.  The  State,  ante,  p.  197.) 

We  desire  to  be  something  more  specific  before  leaving  this  sub- 
ject. If  this  was  a  conviction  for  felony,  then  there  should  not  only 
be  an  allegation  that  the  value  of  the  hogs  was  $20  or  more,  but 
this  allegation  must  be  shown  by  this  record  to  have  been  established 
by  the  proof;  for  the  very  plain  reason  that  a  conviction  and  punish- 
ment for  felony,  depending  upon  a  certain  value  of  the  stolen  or 
marked  property,  must  have  for  its  support  both  allegation  and 
proof.  On  the  other  hand,  this  conviction  being  for  misdemeanor, 
its  punishment  is  not  graded  by  the  value  of  tbe  property  marked, 
and  hence  there  is  no  necessity  for  proof  of  value. 

Again,  it  may  be  contended  that  as  the  punishment  is  the  same 
as  that  in  theft  of  the  animal,  and  as  at  common  law  value  must  be 
alleged  and  proved  in  all  cases  of  theft,  therefore  value  must  be 
proved  in  this  case.  The  things  or  articles  in  which  a  person  may 
have  property  are  innumerable  and  unlimited,  and,  as  property  may 
be  had  in  things  without  value,  the  rule  obtained  in  larceny  that 
value  should  be  alleged  and  some  value  be  proven,  and  this  rule  in 
some  cases  may  be  the  law  of  this  State.  But  when  our  Legislature 
by  general  law  attempts  to  protect  the  owner's  rights  in  this  specific 
property  by  name,  certainly  we  should  judicially  know  that  these 
animals  are  of  some  value;  for  the  act  punishing  the  illegal  marking 
of  these  animals  without  the  consent  of  the  owner  presupposes 
that  they  are  of  some  value. 

The  grounds  relied  upon  by  counsel  for  defendant  hare  been  con- 
sidered, but  we  do  not  think  any  of  them  well  taken*  The  judg- 
ment is  affirmed. 

[Opinion  delivered  January  27,  1886.] 
•Vol.  XX-  U 
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I  ®  ** 

1.  Municipal  Corporations — Construction  op  Ordinances.—  See  the  opinion 
in  extenao  for  an  elaborate  statement  of  the  general  rule  of  construction 
applicable  to  municipal  ordinances ;  which  is,  in  substance,  that  they  should 
be  given  a  reasonable  construction, —  that  is,  a  construction  that  will  give 
effect  to  the  intention  of  the  power  enacting  them ;  and  that,  in  interpret- 
ing them,  all  reasonable  intendments  which  help  to  sustain  and  make  them 
operative  are  to  be  indulged  and  weighed  by  the  court.  In  harmony  with 
the  principle  thus  stated,  our  statute  (subdiv.  6,  article  8188  of  the  Revised 
Statutes)  provides  as  follows:  "In  all  interpretations  the  court  shall  look 
diligently  for  the  intention  of  the  Legislature,  keeping  in  view  at  all  times 
the  old  law,  the  evil  and  the  remedy. "  Upon  the  same  subject,  article  9  of 
the  Penal  Code  provides  that,  "  every  law  upon  the  subject  of  crime  shall 
be  construed  according  to  the  plain  import  of  the  language  in  which  it  is 
written,  without  regard  to  the  distinction  usually  made  between  the  con- 
struction of  penal  laws  and  laws  upon  other  subjects." 

3.  Same— Taxing  Power.— The  ordinance  of  the  city  of  Galveston  of  1875 
(caption:  "Occupation  and  License  Taxes,"  section  88,  article  II,  chapter 
89,  Revised  Ordinances  ©f  Galveston),  levying  certain  annual  taxes  upon 
vehicles,  was,  in  the  case  of  Ex  Parte  Gregory,  1  Texas  Ct  A  pp.,  758,  held 
invalid,  because  the  tax  so  levied  was  an  occupation  tax  for  revenue  alone, 
and  not  a  police  regulation,  and  was  in  excess  of  the  constitutional  limit  of 
one-half  the  State  tax  upon  the  same  class  of  subjects.  The  ordinance 
under  which  the  proceedings  in  this  case  were  had  is  the  ordinance  adopted 
by  the  city  council  of  Galveston,  of  November  4, 1879,  which  seeks  to  rem- 
edy the  evil  arising  out  of  the  want  of  a  valid  ordinance  regulating  and 
licensing  vehicles ;  the  general  purpose  of  which  is  expressed  in  its  title  as 
follows:  "  An  ordinance  to  regulate  and  provide  for  the  licensing  of  all  per- 
sons and  corporations  keeping  for  public  or  private  use  or  hire,  hacks, 
coaches,  carriages,  buggies,  drays,  carts,  wagons  or  other  vehicles  in  the 
city  of  Galveston."  Section  1  makes  unlawful  the  keeping  for  private  or 
public  use  or  hire  of  any  vehicle  named  in  section  2,  without  obtaining  a 
license,  giving  the  bond  and  paying  the  license  dues  prescribed.  Section  2 
designates  the  vehicles  required  to  be  licensed,  prescribes  the  dues,  and  the 
requisites  of  the  bond.  It  fixes  back  license  at  $8  per  annum,  and  requires 
the  owner  to  pay  the  cost  of  numbering  the  hack,  not  to  exceed  twenty-five 
cents.  Penalty  is  prescribed  by  section  29.  Held  that,  under  the  rule  of 
construction  above  laid  down,  the  validity  of  the  ordinance  must  be  upheld ; 
that  there  being  nothing  in  the  ordinance  which  requires  it  to  be  construed 
as  levying  an  occupation  tax,  and  it  being  evident  that  it  was  not  intended 
•to  levy  an  occupation  but  a  license  tax  under  the  police  and  not  the  taxing 
power  conferred  upon  the  council  by  the  charter,  that  intention  must  be 
respected  in  the  interpretation  of  the  ordinance,  and  be  supported  by  every 
reasonable  intendment.    See  the  opinion  in  extenao  on  the  question. 

8,  Same. —  The  regulation  embraced  in  the  ordinance  is  one  which  pertains 
strictly  to  the  police  and  not  the  taxing  power  of  the  corporation,  and 
it  was  under  and  by  virtue  of  this  police  power  that  the  ordinance  was 
enacted,  as  is  made  manifest  both  by  the  title  and  body  of  the  ordinance* 


1888.]  &  Parte  Gregort.  811 

Syllabus. 

The  rule  is  that  %<tbe  title  and  the  body  of  the  ordinance  may  be  taken 
together  to  give  it  the  necessary  certainty  to  sustain  it*" 

4  Same*— It  is  an  established  rule  that,  Min  the  interpretation  of  a  statute, 
though  resort  may  be  had  to  the  preamble)  it  cannot  limit  or  control  the 
express  provisions  of  the  statute*"  Another  rule  is  that  "  the  statement  of 
legislative  reasons  in  the  preamble  will  not  affect  the  validity  of  the  stat- 
ute." Held)  that  under  these  rules  the  recital  in  the  preamble  to  the  ordi- 
nance involved  in  this  proceeding,  via*:  that  one  of  the  purposes  of  the 
ordinance  is  to  provide  a  fund  for  the  improvement  of  streets,  etc*  cannot 
invalidate  the  ordinance,  especially  when  it  plainly  appears  from  the  title 
and  body*  as  well  as  from  the  preamble  itself*  that  another  and  paramount 
purpose  of  the  ordinance  is  the  better  preservation  of  public  order  and  the 
enforcement  of  police  regulations  concerning  vehicles. 

5.  Same.— Section  20  of  the  ordinance  in  question  sets  apart  the  fund  arising 
from  licenses  of  vehicles  to  the  improvement  of  streets,  etc*  Held,  that 
this  disposition  of  the  fund  arising  from  license  of  vehicles  was  within  the 
discretionary  power  of  the  council,  and  cannot  operate  to  invalidate  the 
ordinance  as  to  the  levy  of  the  license  tax,  upon  the  ground  that,  as  this 
particular  fund  was  not  set  apart  exclusively  for  the  payment  of  the  ex- 
penses incurred  by  the  police  regulations,  therefore  there  are  no  such 
expenses,  and  that,  therefore,  the  purpose  of  the  tax  is  for  revenue  alone, 
and  not  for  the  purpose  of  police  regulation.  By  fair  intendment  it  must 
be  held  that,  while  the  intention  was  that  the  expense  of  enforcing  the 
regulations  must  be  paid  by  the  city,  it  matters  not  what  fund  was  so  used* 
Moreover,  if  section  20  was  in  conflict  with  the  charter,  it  would  be  invalid 
and  inoperative  itself,  but  would  not  invalidate  the  .other  provisions  of  the 
ordinance* 

Q.  Same.— Whether  or  not  a  municipal  ordinance,  when  viewed  as  a  police 
regulation  and  as  levying  a  license  and  not  an  occupation  or  other  tax,  is 
valid,  depends  upon  whether  or  not  the  sums  demanded  are  reasonable  for 
the  purposes  of  regulation* 

7.  Sams  —  *•  License  "— "  Tax*—  With  reference  to  the  distinction  between  the 

power  to  license  and  the  power  to  tax  useful  trades  and  employments,  the 
rule  is,  with  respect  to  th9  former,  right  when  alone  conferred,  that  it  does 
not,  unless  such  appears  to  have  been  the  legislative  intent,  give  the 
authority  to  prohibit  the  trade  or  to  use  the  license  as  a  mode  of  taxation 
with  a  view  to  revenue ;  but  that  reasonable  fees  for  the  license  and  the 
enforcement  of  the  ordinance  may  be  charged*  In  this  case  the  grant  of 
power  to  the  municipality  of  Galveston  by  its  charter  is  the  twofold  power 
to  license  and  to  tax.  The  rule  which  obtains  in  such  case  sustains  the  con- 
stitutionality of  such  provisions,  "  unless  there  is  some  specific  limitation  on 
the  authority  of  the  Legislature  in  this  respect*"  The  specific  limitation  in 
the  Constitution  of  the  State  limits  the  grant  of  power  to  a  municipality  to 
levy  an  occupation  or  other  tax  for  revenue  purposes  to  not  more  than  one- 
half  the  tax  levied  by  the  State  upon  the  same  class  of  such  subjects.  This 
constitutional  limitation  does  not,  however,  apply  to  a  license  tax  prescribed 
incidentally  in  connection  with  and  to  meet  the  expenses  of  polioe  regu- 
lations; provided  such  tax  is  not  unreasonably  large,  so  as  to  be  in  fact  a 
tax  for  revenue  or  a  prohibitory  device* 

8.  Samb  — >  Case  Approved*—  Note  the  opinion  for  the  approval  of  the  doc- 

trine announced  in  Ex  Parte  Slaren,  3  Texas  Gt  App.,  667,  to  the  effect  that 
the  constitutional  limitation  relating  to  taxation  does  not  affect  the  power 
of  the  Legislature  to  confer  upon  a  municipal  corporation  the  authority  to 
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regulate  the  use  of  vehicles  by  such  regulations  aa  safety  and  good  order 
may  require,  and  to  impose  thereon  a  sufficient  tax  to  meet  the  legitimate 
expense  of  keeping  up  such  police  regulations  over  the  subject. 
0.  Same.— The  rule  which  obtains  in  this  State  is,  that  the  amount  exacted  for 
a  license,  as  an  exercise  of  police  power  merely,  though  such  amount  is 
designed  for  regulation  and  not  for  revenue,  need  not  be  confined  to  the  ex- 
pense of  issuing  it,  but  a  reasonable  compensation  may  be  charged  for  the 
additional  expense  of  municipal  supervision  over  the  particular  business 
or  vocation,  at  the  place  where  it  is  licensed,  which  may  include  the  serv- 
ices of  officers,  and  expenses  incidental  to  the  faithful  enforcement  of 
police  supervision. 
10.  Same. —  The  rule  also  applies  that  when  the  question  as  to  the  reasonable- 
ness of  a  municipal  by-law  or  city  ordinance  is  raised,  and  it  has  reference 
to  a  subject-matter  within  the  corporate  jurisdiction,  it  will  be  presumed 
to  be  reasonable,  unless  the  contrary  appears  on  the  face  of  the  law  itself 
or  is  established  by  proper  evidence.  Under  this  rule  the  license  fee  of 
$8  imposed  upon  hacks  by  the  ordinance  of  the  city  of  Galveston  cannot 
be  held  unreasonable.    See  the  opinion  in  extenso  on  the  question. 

Habeas  Corpus  on  original  application  from  Galveston  County. 

The  case  is  fully  disclosed  in  the  agreed  statement  of  facts  set 
out  below,  and  in  the  opinion  of  the  court.  The  agreed  statement 
is  as  follows: 

"Counsel  for  the  relator  and  for  the  city  of  Galveston  hereby 
agree  upon  the  following  facts  to  be  admitted  as  proved  upon  the 
hearing  of  this  case,  to  wit : 

"  That  W.  E.  Gregory  is  now  and  has  been  for  a  number  of  years 
engaged  in  the  occupation  of  keeping  a  livery  and  feed  stable,  and 
carriages  and  buggies,  etc.,  for  use  in  his  business,  and  for  hire  in 
the  city  of  Galveston. 

"That  said  Gregory  has  used  and  caused  to  be  run  in  his  said  busi- 
ness three  carriages,  four  omnibuses,  five  buggies  and  one  baggage 
wagon. 

"That  on  the  12th  day  of  January,  1886,  he  tendered  to  John  A. 
McCormick,  city  collector  of  taxes,  the  sum  of  twenty-five  cents  for 
each  vehicle  above  named,  being  the  amount  prescribed  by  ordi- 
nance as  the  cost  of  numbering  each  of  said  vehicles. 

"  That  the  said  Gregory  was  on  the  15th  day  of  January,  1886, 
arrested  by  authority  of  a  writ  of  arrest  from  the  recorder's  court 
of  said  city,  based  upon  affidavit  of  Edward  Davis,  charging  him 
with  a  breach  of  city  ordinance  by  "running  a  vehicle,  to  wit:  a 
hack,  without  license,"  arrested  and  held  in  custody  by  M.  M.  Jor- 
dan, chief  of  police  of  said  city,  until  brought  before  this  court  in 
obedience  to  this  writ. 

"  It  is  further  agreed  that  the  book  of  Revised  Ordinances,  com- 
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piled  by  E.  O'C.  Mclnnerncy,  are,  as  far  as  involved  in  this  case, 
the  proved  ordinances  of  the  city  of  Galveston,  and  that  such  parts 
thereof  as  may  be  deemed  applicable  by  the  court  or  by  counsel, 
shall  be  considered  as  in  evidence  in  this  case. 

"  It  is  further  agreed  that  section  4  of  chapter  5  of  title  3  of  said 
ordinances  has  been  amended  to  read  as  follows,  to  wit: 
"An  Ordinance  amending  section  four  (4),  article  one  (1),  chapter 
(5),  of  the  Revised  Ordinances  of  the  city  of  Galveston. 
"Be  it  ordained  by  the  city  council  of  the  city  of  Galveston: 
"  Section  1.    That  the  aforesaid  section  four  (4)  be  so  amended 
as  to  hereafter  read  as  follows: 

"'Section  four  (4).  That  all  license  dues  provided  for  in  the  pre- 
ceding sections  of  this  ordinance  shall  run  from  the  first  day  of 
January  one  year  to  the  first  day  of  January  next  year;  provided 
that  such  license  dues  may  be  paid  at  any  time  during  the  year  for 
the  unexpired  portion  thereof,  upon  payment  of  a  proportionate 
amount  of  the  annual  dues,  and  license  shall  be  issued  therefor.' 
"Read  first  time  at  regular  meeting  held  December  7,  1S85." 
A  motion  for  rehearing  was  filed,  but  was  overruled  without  writ- 
ten opinion. 

Trezecant  cfe  Franklin,  for  the  relator,  filed  able  arguments  both 
upon  the  submission  of  the  case  and  the  motion  for  rehearing.  They 
cited  the  following  authorities:  Const,  of  Texas,  art.  8,  sees.  1  and 
2;  Charter  of  Galveston,  title  5,  sec.  81;  Acts  17th  Leg.,  called  ses- 
sion, p.  18;  Revised  Ordinances  of  Galveston,  p.  178;  1  Dillon's 
Mun.  Corp.,  sec.  357;  42  Iowa,  673;  Cooley  on  Taxation,  396;  id., 
408;  Cooley  on  Const.  Lim.,  201,  496,  586,  695;  12  Vroom,  71-81; 
13  Vroom,  364;  2  Gushing,  562;  32  N.  Y.,  261;  33  KJ,  280;  25 
Minn.,  248;  5  Cowen,  462;  42  K  J.,  364;  59  Miss.,  385;  20  N.  W. 
Rep.,  361 ;  3  Ala.,  137;  30  Ala.,  461 ;  28  La.  An.,  102;  44  K  J.,  118; 
1  Texas  Ct.  App.,  753;  3  Texas  Ct.  App.,  66a 

George  P.  Finlay,  City  Attorney  of  Galveston,  contra,  cited  the 
following  authorities: 

On  construction  of  ordinances:  Dillon  on  Municipal  Corporations, 
vol.  I,  sec.  420. 

On  power  to  license:  City  Charter,  sections  45,  81;  Revised  Or- 
dinances, pp.  178-186. 

License  fees  not  taxation :  Mulenlach  v.  Commissioners,  36  Am. 
Rep.,  518  (13  Vroom,  N.  J.,  364);  Van  Booh  v.Selma,  45  Am.  Rep., 
85  (70  Ala.,  361);  Van  Horn  v.  The  People,  41  Am.  Rep.,  159  (46 
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Mich.,  183);  Si.  Louis  v.  Woodruff,  71  Mo.,  92;  GarUide  v.  K  <&. 
Louis,  43  111.,  47;  «%^  v.  K  St.  Louis,  77  111.,  156;  Kitson  v.  .Awn 
Arbor,  26  Mich.,  325;  Desty  on  Taxation,  vol.  I,  p.  303,  "Tax  on 
Business; "  id.,  305,  "License  Fees; "  Desty  on  Taxation,  vol.  II,  p. 
1394,  "City  License;"  id.,  p.  1399,  "Vehicles;"  Dillon  on  Munici- 
pal Corp.,  voL  I,  sees.  357-360,  768,  and  notes;  ManJcato  v.  Fowler, 
20  N.  W.  Rep.,  361. 

Willson,  Judge.  W.  E.  Gregory  having  been  arrested  and  being 
in  oustody  of  M.  M.  Jordan,  chief  of  police  of  the  city  of  Gal- 
veston, by  virtue  of  a  warrant  of  arrest  issued  by  the  recorder  of 
said  city,  upon  a  complaint  charging  said  Gregory  with  a  violation 
of  section  2  of  ordinance  No.  5  of  said  city,  to  wit,  charging  him 
with  running  a  hack  without  license,  he  applied  to  this  court  for  the 
writ  of  habeas  corpus,  alleging  that  his  restraint  was  illegal.  We  at 
first  declined  to  grant  the  writ,  because,  in  our  opinion,  the  criminal 
district  court  of  the  counties  of  Galveston  and  Harris  had  jurisdic- 
tion to  grant  the  same  primarily,  and  the  application  had  not  been 
presented  to  the  judge  of  that  court.  Thereafter  the  application 
was  presented  to  the  Hon.  Gustav  Cook,  the  judge  of  said  court, 
and  he  indorsed  thereon  as  follows: 

"It  appearing  that  the  question  involved  is  one  of  importance 
not  only  to  the  relator  but  to  the  city  of  Galveston,  and  as,  in  case 
of  the  discharge  of  the  relator,  there  would  be  no  such  authoritative 
decision  of  the  question  as  is  much  to  be  desired,  I  respectfully  suggest 
that  the  petition  be  presented  to  the  court  of  appeals  in  the  first  in- 
stance.   'This  16th  January,  1S86.  Gustav  Cook, 

"  Judge  Cr.  D.  C.  G.  &  H.  Cos." 

Upon  a  second  presentation  of  the  application  with  the  foregoing 
indorsement  thereon  to  this  court,  appreciating  the  force  of  Judge 
Cook's  suggestions,  and  believing  that  it  would  be  for  the  publio 
good  to  have  the  question  at  once  and  finally  determined,  we  granted 
the  writ,  and  have  entertained  a  hearing  of  the  same. 

The  ordinance  in  question  was  approved  November  4, 1879,  and 
is  entitled  "  An  ordinance  to  regulate  and  provide  for  the  licensing 
of  all  persons  and  corporations  keeping  for  public  or  private  use  or 
hire  hacks,  coaches,  carriages,  buggies,  drays,  carts,  wagons  or  other 
vehicles  in  the  city  of  Galveston."  This  ordinance  appears  in  the 
Revised  Ordinances  of  the  city  of  Galveston,  adopted  October  12, 
1883,  as  chapter  V,  article  I,  with  the  caption  "Hacks,  Drays  and 
other  Vehicles."  Its  provisions  are  preceded  by  a  preamble  as  fol- 
lows: "Whereas  it  is  deemed  necessary  for  the  better  preservation 
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of  public  order,  and  enforcement  of  police  regulations,  and  for  the 
purpose  of  providing  funds  for  making  necessary  improvements  upon 
the  streets,  alleys  and  avenues  of  the  city ;  therefore  be  it  ordained,9' 
etc. 

Section  1  of  this  ordinance  makes  it  unlawful  for  any  person,  firm 
or  corporation  to  run  or  keep  for  public  or  private  use  or  hire  any 
of  the  vehicles  named  in  section  2,  without  having  first  obtained  a 
license  therefor,  and  given  a  bond,  and  paid  the  license  dues  pre- 
scribed by  said  ordinance. 

Section  2  designates  the  vehicles  required  to  be  licensed,  and  pre- 
scribes the  license  dues,  the  requisites  of  the  license  and  bond,  etc.  It 
fixes  the  license  dues  upon  a  hack  at  the  sum  of  $8  annually,  and 
fixes  said  dues  upon  other  vehicles  at  different  sums,  ranging  from 
$2.50  to  $12.  It  also  requires  the  owner  of  the  vehicle  to  pay  the 
cost  of  numbering  the  same,  not  to  exceed  twenty-five  cents.  The 
penalty  for  a  violation  of  the  preceding  sections  is  prescribed  by  sec- 
tion 29,  and  is  a  fine  of  not  less  than  five  nor  more  than  one  hundred 
dollars. 

Section  20  provides  that  all  license  dues  collected  under  the  or- 
dinance, after  retaining  sufficient  amounts  to  pay  the  expenses  of 
issuing1  said  licenses  and  keeping  a  record  thereof,  shall  be  paid  into 
the  city  treasury,  and  shall  not  be  used  for  any  other  purpose  than 
the  improvement  of  the  streets,  alleys  and  avenues  of  the  city. 

Section  21  provides  that  all  fines  and  penalties  collected  under  the 
provisions  of  the  ordinance  shall  be  used  exclusively  for  the  main- 
tenance of  the  police  department. 

This  ordinance  contains  thirty  sections,  and  regulates  in  detail  and 
fully  the  keeping  and  running  of  the  vehicles  therein  specified.  It 
prescribes  various  fines  and  penalties  for  the  violation  of  these  regu- 
lations, and  prescribes  the  mode  of  procedure  for  the  enforcement 
of  such  regulations. 

Authority  for  the  enactment  of  this  ordinance  is  claimed  to  be 
derired  from  two  provisions  contained  in  the  charter  of  the  city  of 
Galveston.  One  of  these  provisions  is  section  45,  article  1,  title 
IV,  and  is  as  follows:  "To  license,  tax  and  regulate  hackmen, dray- 
men, omnibus  drivers,  and  drivers  of  baggage  wagons,  porters  and 
all  others  pursuing  like  occupations,  with  or  without  vehicles,  and 
prescribe  their  compensation,  and  provide  for  their  protection,  and 
make  it  a  misdemeanor  for  any  person  to  attempt  to  defraud  them 
of  any  legal  charge  for  services  rendered,  and  to  regulate,  license 
and  restrain  runners  for  steamboats,  railroads,  stages  and  public 
houses.*9 
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The  other  provision  is  section  81,  art.  3,  title  V,  and  is  as  follows: 
"  The  city  council  shall  have  power  to  levy  and  collect  occupation 
taxes  both  upon  natural  persons  and  upon  corporations  doing  any 
business  in  said  city,  and  to  impose  and  collect  license  taxes  upon 
both  natural  persons  and  corporations  keeping  for  public  or  private 
use  backs,  coaches,  carriages,  buggies,  drays,  carts,  wagons,  street 
railroad  cars,  or  other  vehicles  employed  in  said  city,  or  carrying  on 
therein  any  business  the  regulation  or  restraint  of  which  may  be 
necessary  and  proper  to  preserve  public  order  or  enforce  police  reg- 
ulations, and  may  require  such  occupation  and  license  taxes  to  be 
paid  in  advance  by  such  persons  and  corporations  before  carrying 
on  such  business  or  keeping  such  vehicles  as  aforesaid,  and  by  suit- 
able penalties  punish  the  violation  or  evasion  of  any  ordinance  or 
ordinances  adopted  in  pursuance  of  this  section;  provided,  however, 
that  all  such  taxes  shall  be  equal  and  uniform  upon  the  same  class 
of  subjects;  provided,  further,  that  a  separate  license  shall  be  taken 
out  for  each  establishment,  occupation,  avocation,  business,  calling 
or  vehicle;  and,  provided  further,  that  no  occupation  taxes  levied  by 
the  city  shall  exceed,  in  any  one  year,  one-half  the  amount  levied 
by  the  State  on  the  same  subject  for  the  same  period." 

It  is  contended  by  the  applicant  that  section  2  of  the  ordinance 
is  not  authorized  by,  but  is  in  violation  of,  the  foregoing  provisions 
of  the  charter,  in  so  far  as  the  same  levies  the  taxes  therein  speci- 
fied, except  the  twenty-five  cents  for  cost  of  numbering  a  vehicle. 
Also,  that  to  the  same  extent  ic  is  in  violation  of  sections  1  and  2 
of  article  8  of  the  Constitution  of  this  State.  The  position  assumed 
by  the  applicant  is,  that  the  taxes  levied  by  said  section  2  of  the 
ordinance,  while  the  same  are  therein  denominated  "  license  dues," 
are  in  fact  occupation  taxes,  and,  being  in  excess  of  one-half  the 
occupation  tax  imposed  by  the  State  upon  the  same  class  of  subjects, 
are  illegal.  That  the  sums  thus  levied,  under  the  name  of  "  license 
dues,"  are  not  levied  for  the  purpose  of  regulation  but  for  the  pur- 
pose of  revenue.  That  the  ordinance  upon  its  face  shows  that  such 
is  its  purpose.  That  not  only  is  the  purpose  of  the  ordinance  to 
thus  provide  a  revenue,  but  a  revenue  for  a  particular  expense  other 
than  the  expense  of  licensing,  that  is,  for  the  improvement  of  the 
streets,  alleys  and  avenues  of  the  city,  which  particular  expense 
has  been  otherwise  specially  provided  for  by  the  charter  of  the 
city,  sections  127  and  128  of  title  10. 

It  must  be  conceded,  under  the  authority  of  JSo  Parts  Gregory* 
1  Texas  Ct.  App.,  753,  and  Ed  Parte  Siaren,  3  Texas  Gt  App.,  662, 
that  if  the  sums  levied  by  the  ordinance  as  license  dues  are  in  fact 
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occupation  taxes,  the  levy  is  in  violation  of  not  only  the  city  charter 
but  of  the  State  Constitution.  Denominating  these  sums  "  license 
dues"  will  not  of  itself  make  them  such  if  it  clearly  appears  that  they 
are  in  fact  occupation  taxes.  We  must  regard  the  substance  and 
purpose  of  the  ordinance  in  construing  it,  rather  than  its  form  and 
language. 

In  the  construction  of  ordinances,  in  considering  the  question  of 
their  validity,  Mr.  Dillon  says:  "The  courts  will  give  them  a  rea- 
sonable construction,  and  will  incline  to  sustain  rather  than  to  over- 
throw them,  and  especially  is  this  so  where  the  question  depends 
upon  their  being  reasonable  or  otherwise.  Thus,  if  by  one  con- 
struction an  ordinance  will  be  valid,  and  by  another  void,  the  courts 
will,  if  possible,  adopt  the  former."  (1  Dillon,  Munic.  Corp.  (3d  ed.), 
sec.  420.)  "  When  the  Legislature  has  conferred  full  and  exclusive 
jurisdiction  on  a  municipal  corporation  over  a  certain  subject,  the 
acts  of  the  corporation  will  be  supported  by  every,  fair  intendment 
and  presumption."  {Baltimore  v.  Clunit,  23  Md.,  449.)  "  In  view 
of  the  inartificial  character  of  town  by-laws,  they  are  especially 
entitled  to  a  reasonable  construction."  (  Wkitlock  v.  West,  26  Conn., 
406.)  "The  strict  rules  by  which  the  validity  of  penal  statutes  are 
to  be  tested  are  not  to  be  applied  to  the  by-laws  or  ordinances  of 
municipal  corporations.  It  has  been  well  remarked  that  the  by-laws 
of  very  few  of  these  corporations  could  stand  such  a  test.  They 
should  receive  a  reasonable  construction,  and  their  terms  must  not 
be  strictly  scrutinized  for  the  purpose  of  making  them  void." 
(Municipality  v.  Cutting,  4  La.  Ann.,  335 ;  Merriam  v.  New  Orleans, 
14  id.,  318.) 

It  is  provided  in  our  statute  that  "  in  all  interpretations  the  court 
.shall  look  diligently  for  the  intention  of  the  Legislature,  keeping  in 
view  at  all  times  the  old  law,  the  evil,  and  the  remedy."  (Rev. 
Stats.,  art.  3138,  subdiv.  6.)  And  our  Penal  Code  provides  that 
-"  every  law  upon  the  subject  of  crime  shall  be  construed  according 
to  the  plain  import  of  the  language  in  which  it  is  written,  without 
regard  to  the  distinction  usually  made  between  the  construction  of 
penal  laws  and  laws  upon  other  subjects."  (Penal  Code,  art.  9.)  It 
will  be  perceived  from  the  provisions  of  our  statute  above  quoted, 
that  they  are  in  accord  with  the  rules  of  construction  applicable  to 
ordinances.  They  contemplate  a  reasonable  construction,  that  is,  a 
construction  which  will  give  effect  to  the  intention  of  the  legislative 
power  enacting  the  law,  and  in  interpreting  the  law  all  reasonable 
intendments  which  help  to  sustain  and  make  the  law  operative  are 
to  be  indulged  and  weighed  by  the  court. 
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Keeping  in  view  these  rules  of  construction,  we  will  first  inquire 
as  to  the  old  law,  the  evil,  and  the  remedy,  with  reference  to  the 
subject-matter  of  the  ordinance  in  question.  The  old  law  is  found 
in  the  Revised  Ordinances  of  the  city  of  Galveston,  adopted  in  1875, 
chapter  39,  article  II,  caption :  "  Occupation  or  License  Taxes,"  page 
268.  Section  33  of  that  ordinance  levies  certain  annual  taxes  upon 
vehicles,  which  taxes  are  in  excess  of  one-half  the  taxes  levied  by 
the  State  upon  the  same  class  of  subjects.  This  old  ordinance  evi- 
dently levies  these  taxes  as  occupation  taxes,  for  the  purpose  alone 
of  providing  revenue,  and  has  no  reference  whatever  to  the  regula- 
tion of  the  occupations  taxed.  In  JGx  Parte  Gregory,  decided  by 
this  court  in  1877,  the  validity  of  the  old  ordinance  was  brought  in 
question,  and  this  court  held  that  the  tax  levied  upon  a  hack  by  that 
ordinance  was  an  occupation  tax,  and,  being  more  than  one-half  the 
State  tax  upon  such  occupation,  was  illegal,  and  in  respect  to  said 
tax  that  said  ordinance  was  void. 

In  discussing  the  power  of  the  city  under  its  charter  to  levy  a 
license  tax,  the  court  in  that  case,  referring  to  the  latter  portion  of 
section  3,  article  3  of  title  S  of  the  city  charter,  says:  "This  por- 
tion is  believed  to  authorize  the  city  council  to  regulate  the  manner 
of  using  these  vehicles,  and  could  not  properly  be  called  an  occupa- 
tion tax,  for  it  applies  as  well  to  vehicles  used  for  private  use  as  to 
those  kept  for  the  use  of  the  public;  and,  inasmuch  as  it  is  elsewhere 
provided  for  taxing  these  articles  as  personal  property,  it  can  hardly 
be  supposed  that  the  Legislature  intended  to  burden  the  citizen 
further  than  as  might  be  necessary  to  provide  for  the  systematic 
control  and  management  of  this  kind  of  property,  with  reference  to 
the  safety  and  good  order  of  the  public,  and  incidentally  to  demand 
the  payment  of  a  sum  from  each  owner  to  meet  the  necessary  ex- 
penses of  this  regulation."    (Ex  Parte  Gregory,  1  Texas  Ct.  App.,  753.) 

This  decision  virtually  annulled  the  old  ordinance  with  respect  to 
the  tax  upon  vehicles,  and  left  the  city  without  any  law  or  regula- 
tion upon  the  subject  The  want  of  a  valid  ordinance  regulating 
this  subject  was  the  evil  which  the  city  council  sought  to  remedy 
by  the  ordinance  adopted  November  4,  1879, —  the  ordinance  the 
validity  of  which  is  brought  in  question  for  the  first  time  in  this 
case. 

It  must  be  presumed  that  in  framing  and  enacting  this  ordinance 
the  council  acted  with  a  knowledge  of  the  Constitution  of  the  State, 
of  the  city  charter,  and  of  the  decision  of  this  court  in  the  Gregory 
case.  It  must  be  presumed  that  the  council  intended  to  conform 
said  ordinance  to  the  requirements  of  those  authorities,  so  as  tb 
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make  it  a  valid  and  effective  ordinance.  This  intent  on  tbe  part  of 
the  council,  to  avoid  the  objections  which  obtained  against  the 
former  ordinance,  and  to  bring  the  present  ordinance  within  the 
limits  of  legitimate  legislation,  is  quite  manifest  not  only  from  the 
circumstances  under  which  the  new  ordinance  was  framed  and  en- 
acted, but  also  from  the  title,  subject-matter,  provisions  and  language 
of  the  ordinance  itself.  Evidently  it  was  not  intended  by  this  ordi- 
nance to  levy  an  occupation  but  a  license  tax,  under  the  police  and 
not  the  taxing  power  conferred  upon  the  council  by  the  charter. 
Such  being  the  intention  of  those  who  framed  and  adopted  the  or- 
dinance, that  intention  must  be  respected  and  considered  in  its  inter- 
pretation, and  every  reasonable  intendment  must  be  indulged,  in 
furtherance  of  the  accomplishment  of  such  intention. 

In  our  judgment  there  is  nothing  in  the  ordinance  which  requires 
it  to  be  construed  as  levying  an  occupation  tax.  The  general  pur- 
pose of  the  ordinance  is  that  expressed  in  its  title,  that  is,  "  to  regu- 
late and  provide  for  the  licensing  of  all  persons,  etc.,  keeping  for 
public  or  private  use  or  hire  hacks,  coaches,"  etc.  Such  regulations 
pertain  strictly  to  the  police  and  not  the  taxing  power  of  the  corpora- 
tiori,  and  it  was  under  and  by  virtue  of  this  police  power  tbat  tbe 
council  enacted  this  ordinance,  as  is  evidenced  by  the  title  and  body 
of  the  ordinance.  "The  title  and  the  body  of  tbe  ordinance  may 
be  taken  together  to  give  it  the  necessary  certainty  to  sustain  it." 
(Martindale  v.  Palmer,  52  Ind.,  411.) 

It  is  urged  by  counsel  for  applicant,  however,  that  the  recital  in 
the  preamble  of  the  ordinance,  tbat  it  was  enaoted  "for  the  purpose 
of  providing  funds  for  making  necessary  improvements  upon  tbe 
streets,  alleys  and  avenues  of  the  city,"  conclusively  shows  that  the 
ordinance  is  not  a  police  regulation,  but  is  a  measure  of  taxation  to 
raise  revenue,  and  is,  in  effect,  the  levy  of  an  occupation  tax.  Also, 
tbat  this  construction  of  the  ordinance  is  borne  out  by  section  20 
thereof,  which  appropriates  the  principal  portion  of  tbe  license  dues 
collected  to  the  improvement  of  the  streets,  alleys  and  avenues  of 
the  city.  This  argument  is  not  only  plausible,  but  it  is  forcible  and 
apparently  sound.  We  think,  however,  it  can  be  reasonably  an- 
swered, so  as  to  sustain,  in  this  respect,  the  validity  of  the  ordi- 
nance. With  regard  to  the  recital  in  the  preamble,  above  quoted, 
it  is  to  be  noted  that  the  purpose  therein  stated  is  not  the  only  pur- 
pose of  the  ordinance,  as  shown  not  only  by  said  preamble  but  by 
the  body  of  the  ordinance.  A  further  purpose  is  stated  in  said  pre- 
amble to  be  "for  the  better  preservation  of  public  order  and 
enforcement  of  police  regulations,"  and  this  appears  from  the  pro- 
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visions  of  the  ordinance  to  be  the  leading,  primary  and  principal 
purpose  for  which  the  ordinance  was  enacted. 

In  the  interpretation  of  a  statute,  though  resort  may  be  had  to 
the  preamble,  it  cannot  limit  or  control  the  express  provisions  of 
the  statute.  (Dwarris  on  Stats.,  504-508.)  And  the  statement  of 
legislative  reasons  in  the  preamble  will  not  affect  the  validity  of  the 
statute.  (42  Conn.,  583.)  We  are  of  the  opinion,  therefore,  that 
the  recital  in  the  preamble  to  the  ordinance,  that  one  of  the  pur- 
poses of  the  ordinance  is  to  provide  a  fund  for  the  improvement  of 
streets,  etc.,  cannot  be  used  to  invalidate  the  ordinance,  especially 
when  it  plainly  appears  from  the  title  and  body  of  such  ordinance, 
and  also  from  the  preamble,  that  another  and  paramount  purpose  of 
the  ordinance  is,  the  better  preservation  of  public  order  and  the 
enforcement  of  public  regulations  concerning  vehicles.  The  pur- 
pose of  providing  a  fund  is  manifestly  a  secondary,  incidental  one 
.  to  that  of  regulating  the  subject  of  vehicles,  and-  must  be  subordi- 
nated to  the  primary  and  leading  purpose,  which  is  one  of  police 
regulation. 

With  regard  to  section  20,  which  sets  apart  the  fund  arising  from 
the  imposition  of  the  license  tax  upon  vehicles  for  the  improvement 
of  streets,  etc.,  we  do  not  think  it  can  be  held  to  invalidate  the 
ordinance  prescribing  such  license  tax.  A  reasonable  interpretation 
of  this  would  be  that,  while  the  expense  of  enforcing  the  regula- 
tions in  regard  to  vehicles  must  be  paid,  it  should  be  paid  out  of 
some  other  fund  instead  of  this  particular  one,  and  the  appropria- 
tion of  this  particular  fund  to  another  purpose  would  in  no  way 
relieve  the  city  from  the  expense,  or  any  portion  thereof,  of  enforc- 
ing the  regulations.  In  other  words,  the  expense  of  enforcing  the 
regulations  must  be  paid  for  by  the  city,  and  it  matters  not  out  of 
what  fund  the  same  is  paid.  This  was  a  matter  within  the  discre- 
tion of  the  council,  and  cannot  in  any  way,  we  think,  affect  the 
validity  of  the  ordinance  as  to  the  levy  of  the  license  tax.  It  by 
no  means  follows  that,  because  this  particular  fund  was  not  set 
apart  exclusively  for  the  payment  of  the  expenses  incurred  by  the 
police  regulation^,  therefore  there  are  no  such  expenses,  and  that 
therefore  the  purpose  of  the  tax  is  for  revenue  alone,  and  not  for 
the  purpose  of  police  regulation.  And  section  20,  if  in  conflict 
with  the  charter,  would  be  invalid  and  inoperative,  but  that  fact 
would  not  invalidate  the  other  provisions  of  the  ordinance. 

These  being  our  views  of  the  intent  and  purpose  of  the  ordinance 
in  question,  we  hold  that  the  sums  levied  thereby,  if  they  be  reason- 
able, are  license  taxes,  levied  under  and  by  virtue  of  the  police 
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power  of  the  city  council,  and  are  not  occupation  or  other  taxes 
controlled  by  the  limitations  of  the  Constitution  of  the  State,  and 
the  charter  of  the  city,  with  reference  to  taxation.  (15  Kan.,  627; 
14  Ind.,  201 ;  27  Ind..  223;  4  Cal.,  46.) 

Therefore  it  only  remains  to  be  considered  and  determined 
whether  the  ordinance,  when  viewed  as  a  police  regulation,  and  as 
levying  a  license,  and  not  an  occupation  or  other  tax,  is  valid.  The 
solution  of  this  question  depends  upon  whether  or  not  the  sums 
demanded  are  reasonable  for  the  purposes  of  regulation.  It  is  here 
to  be  observed  that  section  81  of  the  city  charter  confers  the  power 
not  only  to  regulate  the  keeping  and  use  of  vehicles,  but  also  to 
impose  and  collect  license  taxes  thereon. 

In  treating  upon  this  subject  Mr.  Dillon  says:  "Concerning  use- 
ful trades  and  employments,  a  distinction  is  to  be  observed  between 
the  power  to  'license'  and  the  power  to  'tax.'  In  such  cases  the 
former  right,  unless  such  appears  to  have  been  the  legislative  intent, 
does  not  give  the  authority  to  prohibit,  or  to  use  the  license  as  a 
mode  of  taxation  with  a  view  to  revenue,  but  a  reasonable  fee  for 
the  license  and  the  labor  attending  its  issue  may  be  charged." 
(1  Dillon,  Munic.  Corp.  (3d  ed.),  §  357.)  The  author  is  speaking  with 
reference  to  a  grant  of  the  power  to  license,  and  not  of  a  grant  of 
the  twofold  power  to  license  and  tax,  which  twofold  power,  as  we 
have  seen,  has  been  conferred  upon  the  municipality  of  Galveston 
by  its  charter.  In  the  previous  portion  of  the  section  quoted,  the 
author  remarks  that  when  the  power  conferred  in  the  charter  is  both 
to  license  and  tax,  "unless  there  is  some  specific  limitation  on  the 
anthority  of  the  Legislature  in  this  respect,  such  provisions  are 
constitutional."  In  this  State  there  is  a  specific  constitutional  lim- 
itation which,  we  think,  would  limit  the  grant  of  power  to  a  munic- 
ipality to  levy  an  occupation  or  other  tax  for  revenue  purposes 
greater  than  one-half  the  tax  levied  by  the  State  upon  the  same 
class  of  such  subjects.  But,  as  we  have  before  stated,  this  constitu- 
tional limitation  does  not,  we  think,  apply  to  a  license  tax  prescribed 
incidentally  in  connection  with  and  to  meet  the  expenses  of  police 
regulations,  provided  such  tax  is  not  unreasonably  large  so  as  to  be 
in  fact  a  tax  for  revenue.  This  is  the  view  expressed  by  this  court 
in  Eb  Parte  Slaren,  8  Texas  Ct.  App.,  667.  It  is  there  held  that  the 
constitutional  limitation  relating  to  taxation  does  not  affect  the 
power  of  the  Legislature  to  confer  upon  a  municipal  corporation  the 
anthority  to  regulate  the  use  of  vehicles  by  such  regulations  as 
safety  and  good  order  may  require,  and  to  impose  a  sufficient 
amount  of  tax  to  meet  the  legitimate  expense  of  keeping  up  such 
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police  regulations  over  the  subject  In  Slaren's  case,  as  in  Ex  Part* 
Gregory,  before  cited,  tbe  ordinance  involved  levied  an  occupation 
tax  in  excess  of  tbe  constitutional  and  charter  limitation,  and  was 
held  invalid  for  that  reason. 

Mr.  Desty,  in  his  work  on  Taxation,  states  that  "  License  fees  are 
not  taxes,  but  prices  paid  for  the  privilege  of  exercising  a  franchise. 
It  is  a  tax  only  when  revenue  is  the  main  purpose  for  which  they 
are  imposed."    (1  Desty,  Tax.,  p.  305.) 

In  The  City  of  Mankato  v.  Fowler,  20  N.  W.  Rep.,  361,  it  is  said 
that  the  fact  that  the  city  derives  a  revenue  incidentally  from  the 
reasonable  exercise  of  tbe  police  power  in  regulating  and  controlling 
the  business  is  no  serious  objection  to  an  ordinance.  "What  is  a 
reasonable  license  fee  must  depend  largely  upon  the  sound  discretion 
of  the  city  council,  having  reference  to  all  the  .circumstances  and 
necessities  of  the  case.  The  general  rule  is  that  a  reasonable  license 
fee  should  be  intended  to  cover  the  expense  of  issuing  it,  the  serv- 
ices of  officers,  and  other  expenses  directly  or  indirectly  imposed. 
Unless,  however,  the  amount  is  manifestly  unreasonable  in  view  of 
its  purpose  as  a  regulation,  the  court  will  not  adjudge  it  a  tax." 
The  court  cites,  in  support  of  its  views,  City  of  <Sf.  Paul  v.  Cotton, 
12  Minn.,  50;  2  Am.  &  Eng.  Corp.  Cases,  29;  Van  Hook  v.  Selma, 
70  Ala.,  362;  Van  Baalen  v.  The  People,  40  Mich.,  258,  and  36  Am. 
Rep.,  522,  note. 

The  case  of  Van  Hook  v.  Selma,  supra,  involved  the  validity  of  an 
ordinance  which  exacted  a  license  fee  of  $10  of  all  persons  selling 
goods,  wares  and  merchandise.  The  opinion  in  that  case,  delivered 
by  Justice  Somerville,  is  a  clear  and  exhaustive  one,  and  evidences 
mature  and  careful  consideration.  After  citing  and  reviewing 
numerous  authorities,  the  court  sums  up  its  conclusions  as  follows: 
"  "We  declare  the  true  rule  to  be,  in  the  case  of  useful  trades  and  em- 
ployments, and  a  fortiori  in  other  cases,  that,  as  an  exercise  of  police 
power  merely,  the  amount  exacted  for  a  license,  though  designed 
for  regulation  and  not  for  revenue,  is  not  to  be  confined  to  the  ex* 
pense  of  issuing  it;  but  that  a  reasonable  compensation  may  be 
charged  for  the  additional  expense  of  municipal  supervision  over 
the  particular  business  or  vocation,  at  the  place  where  it  is  licensed. 
For  this  purpose  the  services  of  officers  may  be  required,  and  inci- 
dental expenses  may  be  otherwise  incurred  in  the  faithful  enforce- 
ment of  such  police  inspection  or  superintendence.  Tbe  rule  further 
applies  here,  that  when  the  question  as  to  the  reasonableness  of 
a  municipal  by-law  or  city  ordinance  is  raised,  and  it  has  reference 
to  a  subject-inatter  within  the  corporate  jurisdiction,  it  will  be  pre* 
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snmed  to  be  reasonable,  unless  the  contrary  appears  on  the  face  of 
the  law  itself,  or  is  established  by  proper  evidence.''  And  the  court 
held  that  under  these  principles  it  could  not  judicially  know  that 
the  license  fee  of  $10  was  unreasonable,  but  that  the  contrary  was 
presumptively  true,  and  the  ordinance  was  valid.  It  is  conceded 
in  the  opinion  that  there  are  authorities  holding  that  if  the  sum  re- 
quired for  such  license  exceeds  the  expense  of  issuing  it,  the  act  tran- 
scends the  licensing  power,  and  imposes  a  tax;  at  least,  in  the  case 
of  useful  trades  and  employments.  But  these  conflicting  authorities 
are  not  regarded  by  the  court,  rn  its  opinion,  as  declaring  the  true 
rule  upon  the  subject.  In  our  opinion  the  correct  rule  is  that 
adopted  in  this  Alabama  case,  and  is  supported  by  the  weight  of 
modern  American  decisions.  (See  Van  Horn  v.  The  People,  46 
Mich.,  183;  S.  C,  41  Am.  Rep.,  150;  St.  Louis  v.  Woodruff,  71 
Mo.,  92;  Oartside  v.  East  St.  Louie,  43  111.,  47;  Kitson  v.  Ann 
Arbor,  26  Mich.,  324.) 

In  treating  upon  the  subject  of  license  fees  Mr.  Cooley  says: 
"When  the  grant"  (of  power)  "is  not  made  for  revenue,  but  for 
regulation  merely,  a  much  narrower  construction  is  to  be  applied  " 
than  where  it  confers  the  power  also  of  raising  revenue.  But  even 
where  it  is  for  regulation  merely,  "  a  fee  for  the  license  may  still  be 
exacted;  but  it  must  be  such  a  fee  only  as  will  legitimately  assist  in 
the  regulation ;  and  it  should  not  exceed  the  necessary  or  probable 
expense  of  issuing  the  license  and  of  inspecting  and  regulating  the 
business  which  it  covers.  .  .  .  But  the  limitation  of  the  license 
fee  to  the  necessary  expenses  will  still  leave  a  considerable  field  for 
the  exercise  of  discretion,  when  the  amount  of  the  fee  is  to  be  de- 
termined. ...  In  fixing  upon  the  fee  it  is  proper  and  reason* 
able  to  take  into  account,  not  the  expense  merely  of  direct  regulation, 
bat  all  the  incidental  consequences  that  may  be  likely  to  subject  the 
public  to  cost  in  consequence  of  the  business  licensed.  In  some  cases 
the  incidental  consequences  are  much  the  most  important,  and  indeed 
are  what  are  principally  had  in  view  when  the  fee  is  decided  upon. 
.  .  .  And  all  reasonable  intendments  must  favor  the  fairness  and 
justice  of  the  fee  thus  fixed ;  it  will  not  be  held  excessive  unless  it  is 
manifestly  something  more  than  a  fee  for  regulation."  (Cooley  on 
Taxation,  pp.  408,  409,  410.)  The  doctrine  thus  announced  by  this 
great  jurist  and  author  is  the  same  declared  by  the  court  in  Van 
Hook  v.  Selma,  supra,  to  be  the  correct  rule. 

With  regard  to  the  reasonableness  of  the  license  fee  of  $8  imposed 
by  the  ordinance  under  consideration,  we  cannot  say  that  it  is  ex- 
cessive or  unreasonable.    There  is  nothing  in  the  ordinance  itself 
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which  shows  it  to  be  unreasonable,  and  there  is  no  evidence  to  sup- 
port such  a  conclusion.  .Looking  to  the  provisions  of  the  ordinance, 
we  find  that  it  provides  numerous  regulations,  the  enforcement  of 
which  must  necessarily  demand  the  constant  services  of  the  police 
of  the  city,  as  well  as  the  careful  attention  and  supervision  of  the 
municipal  officers  and  government.  Considering  not  only  the  direct 
but  the  probable  incidental  expense  of  a  proper  enforcement  of  the 
regulations  prescribed  by  the  ordinance,  it  certainly  does  not  appear 
that  the  license  fees  exacted  are  anything  more  than  fees  for  regu- 
lation. 

Onr  conclusion  and  judgment  are  that  the  ordinance  in  question 
is  valid;  that  the  applicant  is  not  illegally  restrained  of  his  liberty, 
and  that  he  be  remanded  to  the  custody  of  the  respondent,  M.  M. 
Jordan,  chief  of  police  of  the  city  of  Galveston,  and  that  he  pay  all 
costs  of  this  proceeding,  for  which  execution  may  issue. 

We  deem  it  due  to  counsel  in  this  case  to  say  that  we  have  been 
greatly  aided  and  enlightened,  in  our  consideration  of  the  questions 
involved  and  decided,  by  their  oral  arguments  and  exhaustive  cita- 
tions of  authorities.  Their  thorough  investigation  of  the  authorities 
has  relieved  us  of  much  labor,  and  has  greatly  facilitated  our  de- 
cision. Counsel  for  applicant  cited  numerous  authorities,  in  support 
of  their  positions,  which  we  have  not  mentioned  in  this  opinion. 
Some  of  these  authorities  we  do  not  regard  as  conflicting  with  the 
views  we  have  expressed,  when  considered  with  reference  to  the 
facts  upon  which  they  are  based.  Others  of  them  are  in  conflict 
with  our  views,  and  in  conflict,  we  think,  with  the  weight  of 
authority. 

Ordered  accordingly. 

[Opinion  delivered  January  30,  1886.] 


[No.  1887.] 
Joe  Cohen  v.  The  State. 

1.  Embezzlement— Charge  op  the  Coubt— Venue  — Case  Stated.— It  was 
proved  in  a  prosecution  for  the  embezzlement  of  goods,  that,  the  goods 
being  selected  from  their  stock  by  the  owners  and  the  accused,  acting 
together,  the  owners  packed  the  same  in  trunks,  and  at  the  request  of  the 
accused  delivered  the  trunks  to  the  railway  company  in  Galveston  for  ship- 
ment to  Luling,  paying  the  excess  freight  and  receiving  checks  for  the  trunks 
upon  the  accused's  ticket,  which  checks  they  delivered  to  the  accused  in 
Galveston.  Held,  that  the  delivery  of  the  checks  in  Galveston  was  a  suffi- 
cient delivery  of  the  goods  in  Galveston  to  fix  in  that  county  the  venuo  in  a 


1886.]  Cohen  v.  The  State. 


Statement  of  the  case. 


prosecution  of  the  accused  for  the  embezzlement  of  the  goods.  See  the 
opinion  in  extenso  for  a  charge  of  the  trial  court  upon  the  subject  held  cor- 
rect. 

8.  Same.—  Embezzlement,  under  article  219  of  the  Code  of  Criminal  Procedure, 
'•  may  be  prosecuted  in  any  county  in  which  the  offender  may  have  taken 
or  received  the  property,  or  through  or  into  which  he  may  have  undertaken 
to  transport  it." 

8.  Same— Chaboe  of  the  Court.—  Limitation  as  to  the  period  of  time  when  a 
prosecution  for  crime  is  barred  is  not  a  question  to  be  submitted  by  the 
charge  to  the  jury  in  the  absence  of  evidence  which  presents  that  issue. 

4.  Same  —  Consent. — To  support  a  conviction  for  the  appropriation  of  property 

belonging  to  joint  owners,  it  devolves  upon  the  State  to  prove  the  non- 
consent  of  all  the  owners. 

5.  Same  —  Fact  Case. —  See  the  statement  of  the  case  for  evidence  which,  fail- 

ing to  establish  the  non-consent  of  one  of  the  joint  owners  of  the  goods,  is 
held  insufficient  to  support  a  conviction  for  the  embezzlement  of  the  goods. 

Appeal  from  the  Criminal  District  Court  of  Galveston.  Tried 
below  before  the  Hon.  Gustav  Cook. 

The  conviction  in  this  case  was  for  the  embezzlement  of  certain 
articles  of  clothing,  of  an  aggregate  value  exceeding  $20,  the  prop- 
erty of  Jacob  Bernheim  and  Nathan  Redlick,  copartners,  composing 
the  mercantile  firm  of  S.  Jacobs,  Bernheim  &  Co.  The  venue  was 
laid  in  Galveston  county,  Texas,  and  the  offense  was  alleged  to  have 
been  committed  on  the  22d  day  of  June,  1884.  The  penalty  as- 
sessed against  the  appellant  was  a  term  of  two  years  in  the  peni- 
tentiary. 

Nathan  Eedlick  was  the  first  witness  for  the  State.  He  testified 
that  he  and  Jacob  Bernheim  were  copartners  in  the  mercantile  busi- 
ness, and  conducted  their  business  under  the  firm  name  of  S.  Jacobs, 
Bernheim  &  Co.,  in  the  city  of  Galveston,  Texas.  On  the  22d  day 
of  June,  1884,  the  defendant  was  in  the  employ  of  the  said  firm  as 
a  drummer,  his  business  being  to  travel  and  to  sell  goods  by  sample 
for  the  firm,  the  said  samples  being  furnished  him  by  the  firm. 
Witness  employed  the  defendant  on  Saturday,  June  21,  18S4,  in 
Galveston,  Texas,  and  the  samples  were  selected,  packed  in  trunks 
and  delivered  to  him  on  the  same  day  in  the  said  city  of  Galveston. 
The  goods  furnished  him  were  articles  of  male  attire  and,  with  the 
two  trunks  in  which  they  were  packed,  were  worth  in  the  aggregate 
within  a  fraction  of  $1,550.  The  goods  belonged  to  the  firm  of  S. 
Jacobs,  Bernheim  &  Co.  They  were  selected  from  the  stock,  and 
placed  on  a  counter  to  themselves.  The  defendant  was  in  and  out 
of  the  store  during  the  day,  and  while  they  were  being  selected,  and 
examined  them.  The  goods  were  placed  in  the  trunks,  and  at  the 
Vol.  XX- 15 
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request  of  the  defendant  the  witness  went  to  the  railroad  depot  and 
shipped  the  trunks  of  goods  to  Luling,  paying  the  excess  freight  and 
obtaining  checks  for  the  trunks,  which  checks  he  delivered  to  de- 
fendant in  the  said  city  of  Galveston  on  the  said  21st  day  of  June, 
1884,  in  the  evening.  The  trunks  were  checked  on  the  defendant's 
ticket.  Luling,  to  which  place  the  trunks  were  shipped,  was  the 
point  where  the  defendant  was  to  leave  the  railroad  and  take  the 
dirt  roads.  His  business  was  to  represent  the  firm  of  S.  Jacobs, 
Bernheim  &  Co.  in  the  sale  of  goods  by  sample.  Witness  was  not 
certain,  but  thought  that  defendant  left  Galveston  on  the  morning 
of  June  22,  1884,  since  when  the  witness  did  not  see  him  again  until 
after  his  arrest  in  St.  Louis,  Missouri,  some  eleven  months  later. 
Witness  heard  from  him  by  letter  but  once  after  the  goods  were  de- 
livered to  him.  That  letter,  which  was  read  in  evidence,  was 
written  from  the  Menger  Hotel  in  San  Antonio,  Texas,  on  June  24, 
1884.  The  letter  was  important  only  as  stating  his  alteration  of  the 
route  he  intended  to  travel  for  the  next  few  weeks.  The  State  also 
read  in  evidence  the  following  letter,  which  the  witness  testified  was 
in  defendant's  handwriting: 

"Everett  House,  St.  Louis,  May  14,  1885. 
"  Mess.  A.  J.  Lewis  &  Co. : 

"  GeiiU  —  I  arrived  here  this  evening  and  cannot  call  on  you,  as  I 
found  a  telegram  here  on  my  arrival  which  makes  it  necessary  /or 
me  to  go  right  on.  I  wished  to  see  you  in  regard  to  balance  due 
me  for  my  firm  on  sale  of  clothing  samples  last  July.  I  have  ju*t 
returned  from  London,  Eng.,  where  I  have  been  very  sick.  My 
house  never  beard  from  me  in  regard  to  balance  due.  I  will  be  m 
Chicago  Saturday,  and  1  hope  you  will  send  me  money  order  there 
for  same.  I  would  of  attended  to  this  sooner,  only  I  knew  it  was 
all  right  with  you.  I  will  be  back  here  in  August,  when  I  hope  yoa 
will  get  my  samples  again.  Respt., 

"J.  Cohen, 
"PoatOffioe,  Chicago." 

Continuing  his  testimony,  the  witness  Red  lick  said  that  he  fur- 
nished the  defendant  with  money  to  defray  his  traveling  expenses, 
and  directed  him  to  draw  on  the  firm  whenever  necessity  should 
arise.  The  defendant  was  especially  instructed  not  to  sell  the  sam- 
ples. He  was  never  authorized  by  the  witness  or  his  firm  to  dispose 
of  the  goods  or  to  appropriate  them  or  their  proceeds.  Defendant 
never  made  a  sale  for  the  firm.  He  never  returned  the  goods  in 
whole  or  in  part.  The  firm  was  not  indebted  to  defendant,  but,  on 
the  contrary,  at  his  request  advanced  him  money  which  was  paid  to 
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his  wife.  Mr.  Jacob  Bern  he  im  was  in  New  York  city  at  the  time 
of  this  trial.  Witness  knew  of  no  instructions  given  by  Mr.  Bern- 
heim  to  the  defendant.  The  trunks  of  goods  shipped  to  Luling  by 
witness  were  deliverable  to  the  defendant  upon  the  checks  which 
witness  gave  him. 

C.  Benevides  testified,  for  the  State,  that  he  lived  in  Laredo,  Webb 
county,  Texas,  where  he  was  engaged  in  the  mercantile  business* 
On  the  27th  day  of  June,  1884,  the  defendant  sold  to  witness  some 
sample  goods  belonging  to  8.  Jacobs,  Bernheim  &  Co.,  for  which 
witness  paid  him  $175.  He  billed  the  articles  mentioned  in  the  in- 
dictment to  witness  as  sold  by  6.  Jacobs,  Bernheim  &  Co.,  and 
receipted  for  the  payment  as  "  S.  Jacobs,  Bernheim  &  Co.,  per  Cohen, 
salesman;"  which  said  bill,  so  receipted,  was  read  in  evidence  by 
the  State.  He  told  witness  that  he  had  been  instructed  by  S.  Jacobs, 
Bernheim  &  Co.  to  sell  them.  Witness  did  not  see  the  defendant 
after  that  purchase.    The  State  closed. 

W.  Wade  testified,  for  the  defense,  that  he  resided  at  Luling. 
When  at  that  town  in  June,  1884,  the  defendant  applied  to  witness 
to  haul  bis  trunks  to  the  oountry.  Witness  found  them  too  heavy 
to  haul  in  his  spring  wagon,  and  proposed  to  take  them  in  his  road 
wagon,  suggesting  that  defendant  get  a  buggy  to  follow  them.  De* 
fendant  declined  because  the  attending  expense  would  be  too  great 
Witness  did  not  know  what  mercantile  house  defendant  represented. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  H.  dk  W.  T.  Burns,  for  the  appellant 

J.  H.  Hurts,  Assistant  Attorney-General,  for  tbe  State. 

White,  Presiding  Judge.  Appellant  was  indicted  for  embezzle- 
ment of  certain  goods,  the  property  of  Jacob  Bernheim  and  Nathan 
Bedlick,  doing  business  as  copartners  under  the  firm  name  of  8. 
Jacobs,  Bernheim  &  Co.  Appellant  was  employed  by  the  firm  in 
the  city  of  Galveston,  as  drummer  for  the  sale  of  goods,  and  tbe 
articles  alleged  to  have  been  embezzled  were  the  sample  goods  fur- 
nished him  by  the  firm,  and  consisted  of  quite  a  lot  of  gentleman's 
clothing.  These  goods  were  selected  from  their  stock  by  direction 
of  8.  Jacobs,  Bernheim  &  Co.  in  the  city  of  Galveston,  and  during 
the  time  they  were  being  selected  defendant  was  in  and  out  of  tbe 
store  and  examined  them.  After  they  (the  samples)  had  been  se- 
lected, they  were  packed  in  trunks.    Appellant  was  to  act  as  drum- 
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mer  and  sell  goods  in  Southwestern  Texas,  and  Luling  was  the 
point  to  which  these  samples  were  to  be  shipped  by  rail.  At  that 
point  appellant  was  to  leave  the  railroad  and  take  to  the  dirt  roads, 
in  representing  the  house  of  8.  Jacobs,  Bernheim  &  Co.  as  their 
agent  for  the  sale  of  the  goods.  After  the  goods  were  packed  in 
trunks  as  aforesaid,  at  the  request  of  appellant,  Nathan  Redlick,one 
of  the  members  of  the  firm,  went  to  the  depot  in  Galveston  and 
Shipped  the  trunks  to  Luling,  paying  the  excess  in  weight  and  re- 
ceiving checks  on  defendant's  ticket  for  the  trunks,  which  checks  he 
delivered  to  defendant  in  Galveston.  Defendant  sold  the  entire 
Stock  of  samples  to  a  mercantile  bouse  in  Laredo,  Texas,  and  never 
accounted  for  the  same  to  S.  Jacobs,  Bernheim  &  Co. 

It  is  insisted  that  if  any  offense  was  committed  by  appellant  it 
was  not  committed  in  Galveston  county,  and  that  hence  the  criminal 
district  court  of  said  county  had  no  jurisdiction  to  try  and  determine 
the  same.  The  position  assumed  is  that  the  goods  were  not  actually 
delivered  by  the  firm  to  defendant,  and  that  they  did  not  come  into 
his  possession  as  agent  in  Galveston  county;  that  the  delivery  and 
possession  in  said  county  was  only  constructive,  if  a  delivery  to  him 
of  the  checks  for  the  trunks  at  Luling,  their  destination,  could  in 
any  manner  be  called  a  delivery  and  possession  of  the  property; 
that  Luling  was  the  point  in  fact  at  which  the  trunks  were  to  be  de- 
livered and  his  possession  and  agency  to  commence. 
r  Upon  this  point  the  learned  trial  judge  instructed  the  jury:  "  If 
the  property  was  actually  delivered  into  bis  possession,  or  if  it  was 
shipped  by  his  direction  or  with  bis  knowledge  and  approval  to 
another  point  by  rail,  where  the  defendant  himself  in  his  agency 
and  employment  was  going,  and  checks  taken  therefor  and  delivered 
to  him  in  Galveston  by  virtue  of  which  defendant  controlled  the 
possession  of  the  property,  it  is  alike  in  legal  effect,  and  no  farther 
act  was  necessary  to  make  complete  in  him  the  possession  and 
authority  to  control  the  property  for  the  purposes  of  his  agency  and 
employment,"  etc. 

This  was  a  correct  statement  of  the  law  of  the  case.  There  can 
be  no  question,  in  our  opinion,  that  defendant's  possession  and  con- 
trol of  the  goods  was  complete,  under  the  circumstances  stated,  in 
Galveston  county.  By  selling  the  checks  for  the  trunks  to  a  third 
party  in  Galveston  he  certainly  could  have  transferred  the  title  and 
right  to  said  third  party  to  receive  and  demand  possession  of  them 
at  Luling;  and  we  imagine  that  the  checks  would  have  entitled  him 
to  demand  possession  of  the  trunks  in  Galveston  before  they  were 
shipped  to  Luling.     We  are  of  opinion  the  venue  of  the  offense  was 
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properly  laid  in  Galveston  county.  The  property  came  into  his 
possession  in  Galveston  county  as  agent  of  the  firm.  (Penal  Code, 
art.  786;  Cole  v.  The  State,  16  Texas  Ct.  App.,  461.)  Under  the 
facts  stated,  appellant  could  have  been  tried  for  embezzlement  in 
Galveston  county,  or  u  in  any  county  in  which  he  may  have  taken 
or  received  the  property,  or  through  or  into  which  he  may  have 
undertaken  to  transport  it."  (Code  Crira.  Proa,  art.  219;  Heed  v. 
The  State,  16  Texas  Ct.  App.,  586;  62  Cal.  139.) 

By  the  indictment  the  crime  is  alleged  to  have  been  committed 
on  the  22d  day  of  June,  1884:;  the  indictment  was  filed  the  14th 
day  of  July,  1885.  An  indictment  for  embezzlement  under  our 
statute  may  be  presented  within  three  years  from  the  commission 
of  the  offense,  and  not  afterward.  (Code  Crim.  Proa,  art.  1991) 
No  question  of  limitation  was  raised  or  attempted  to  be  raised  by 
the  evidence  on  the  trial,  and  yet  it  is  insisted  that  the  charge  of 
the  court  is  fatally  defective  in  not  instructing  the  jury  in  respect 
to  the  period  of  time  to  which  they  should  limit  their  investigations,* 
as  to  the  commission  of  the  offense. 

We  have  time  and  again  held  that  it  was  unnecessary  to  charge 
upon  the  limitation  within  which  an  offense  could  be  prosecuted,  if 
there  was  no  issue  or  question  of  limitation  raised  by  the  evidence 
in  the  case.  (  Vincent  v.  The  State,  10  Texas  Ct.  App.,  331 ;  Hay  v. 
The  State,  11  Texas  Ct.  App.,  32.) 

One  fatal  error,  however,  is  pointed  out  in  the  record,  which  will, 
necessitate  a  reversal  of  this  judgment.  As  before  stated,  the  indi- 
vidual partners  composing  the  firm  of  S.  Jacobs,  Bernheim  &  Co. 
were  Nathan  Redlick  and  Jacob  Bernheim.  Whilst  the  record 
shows  that  Redlick  appeared  and  testified  that  he  had  not  given 
bis  consent  to  the  misapplication,  appropriation  and  conversion  of 
the  goods  by  defendant,  no  such  want  of  consent  was  shown  so  far 
as  the  other  partner,  Jacob  Bernheim,  was  concerned.  His  non- 
consent  was  also  an  essential  matter  to  be  proven  by  the  State,  and 
until  that  was  proven  the  case  was  not  made  out.  This  was  made 
specially  necessary  because  the  State  proved  herself,  by  the  witness 
Benavides,  to  whom  the  samples  were  sold,  that  defendant  told  him 
he  bad  a  letter  of  instructions  from  S.  Jacobs,  Bernheim  &  Co.  to 
sell  the  goods,  and  there  waa  no  direct  or  circumstantial  proof  that 
•  Jacob  Bernheim  did  not  so  instruct  him. 

For  this  omission  in  the  proof  the  evidence  is  insufficient  to  sup- 
port the  conviction,  and  the  judgment  is  therefore  reversed  and 
cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  February  3,  1886.] 
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[No.  1872.] 
Lawrence  Lott  v.  The  State. 

Theft— Fact  Case,— Though  under  the  law  of  this  State  asportation  of  the 
property  is  not  essential  to  complete  theft,  there  must  hare  been  an  actual 
fraudulent  taking  of  the  property,  and  it  must  have  passed  into  the  posses- 
sion of  the  thief.  See  the  statement  of  the  case  for  evidence  held  insuffi- 
cient to  support  a  conviction  for  theft  because  it  fails  to  show  a  taking  of 
the  property  by  the  accused. 

Appeal  from  the  District  Court  of  Wilson.  Tried  below  before 
the  Hon.  George  McCormick. 

The  conviction  in  this  case  was  for  the  theft  of  two  horses,  the 
property  of  W.  A.  Clark,  in  Wilson  county,  Texas,  on  the  1st  day 
of  July,  1884.  The  penalty  assessed  against  the  appellant  was  a 
term  of  five  years  in  the  penitentiary. 

W.  A.  Clark  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Gonzales  county,  Texas,  in  1884.  During  the  month 
of  February  of  that  year  two  mares  of  his  disappeared  from  the 
tfange.  One  was  a  bay  animal  and  the  other  a  brown ;  one  was 
branded  H.  F.  connected,  and  the  other  H.  E.  connected.  Defend- 
ant was  at  the  witness's  house  in  March,  1884,  and  while  there 
asked  if  witness  knew  the  owner  of  two  animals  of  the  above  de- 
scription, stating  that  two  such  were  running  with  a  stock  of  horses 
in  Wilson  county  belonging  to  Mrs.  Grain.  Witness  informed  the 
defendant  that  he  owned  the  animals  described;  that  they  were 
saddle  animals,  and  that  they  disappeared  from  their  range  during 
the  preceding  month.  Witness  remarked  then  that  he  would  soon 
go  to  Wilson  county  after  them.  Defendant  answered  that  he 
would  help  the  witness  recover  them.  Very  soon  after  this  conver- 
sation the  witness  was  called  to  the  State  of  Colorado,  and  did  not 
go  to  Wilson  county  after  his  mares  until  his  return  from  Colorado 
fa  June  following.  He  then  learned  that  the  defendant  had  dis- 
posed of  his  two  mares.  Witness  had  never  seen  the  mares  since 
they  disappeared  from  the  range,  and  at  no  time  had  he  seen  them 
in  the  possession  of  the  defendant. 

Evan  Roberts  testified  that  he  lived  in  Wilson  county,  and  for 
six  years  past  had  been  in  charge  of  Mrs.  Grain's  horse  stock.  In 
February,  1884,  two  mares  of  the  description  of  those  mentioned  in 
the  indictment  began  to  run  with  a  bunch  of  Mrs.  Grain's  horses,  on 
the  range  near  the  defendant's  house.  Some  time  afterwards  de- 
fendant left  word  at  witness's  house  that  he  wanted  to  sell  witness 
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two  mares  then  running  with  Mrs.  Grain's  horses.  Witness  after- 
wards  met  tbe  defendant,  who  sold  to  witness  the  two  mares  at  $90 
each.  Witness  paid  him  $40  in  money,  and  received  his  bill  of  sale 
which  he,  defendant,  wrote  and  signed  himself  in  the  presence  of 
the  witness.  Tbe  mares  at  the  time  were  on  the  range  in  Wilson 
county.  Defendant  executed  the  bill  of  sale  in  Wilson  county, 
Texas,  delivered  it  to  witness  there,  and  authorized  witness  to  take 
possession  of  the  mares.  Witness  at  the  time  of  this  transaction 
was  purchasing  horses  for  Mr.  Ragsdale,  of  San  Antonio,  for  the 
northern  market.  Shortly  after  this  purchase  he  delivered  the 
mares  to  Mr.  Ragsdale  in  San  Antonio. 

The  State  next  read  in  evidence  the  bill  of  sale  executed  by  de- 
fendant to  Roberts,  and  closed.    The  defense  introduced  no  evidence. 

The  motion  for  new  trial  raised  the  question  discussed. 

Fly,  Davidson  dc  Davidson  and  T.  W.  Ilankinson,  for  the  appel- 
lant. 

J.  IT.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  horses.  From  the 
statement  of  facts  we  find  that  two  mares,  suiting  tbe  description 
of  those  alleged  to  belong  to  tbe  prosecutor  Clark,  were  running  in 
tbe  range  with  tbe  stock  of  Mrs.  Crain  within  about  two  miles  of 
defendant's  house.  That  with  full  knowledge  that  they  belonged 
to  Clark,  and  fraudulently  and  without  his  consent,  appellant  sold 
said  mares  to  one  Evan  Roberts,  executing  a  bill  of  sale  thereto  to 
Roberts. 

As  in  Hardeman's  case,  so  in  this,  there  is  no  evidence  tending 
remotely  to  prove  that  appellant  was  ever  in  possession  of  the  prop- 
erty;  but  on  the  contrary  it  appears  that  be  was  not  at  any  time. 

By  the  definition  of  theft,  under  our  Code,  there  must  be  a  taking 
of  the  property,  and  this  must  be  a  fraudulent  taking,  by  some  per- 
son. In  tbe  case  in  hand  defendant  did  not  take  the  mares  at  all, 
and  if  there  was  a  taking  by  Roberts  evidently  it  was  not  fraudu- 
lent, for  be  bought  and  paid  for  the  property.  (Penal  Code,  arts. 
724,  726;  Hardeman  v.  The  State,  12  Texas  Ct.  App.,  207;  McAfee 
v.  The  State,  14  Texas  Ct.  App.,  668.) 

The  general  doctrine  applicable  to  larceny  at  common  law,  and 
to  theft  or  larceny  in  most  if  not  all  of  tbe  States,  is  that  there  can 
be  no  larceny  —  theft — without  trespass.  Mr.  Bishop  says:  "Thk 
Trespass  —  General  Doctrine. —  It  is  a  rule,  rather  technical  than 
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resting  on  any  clear  reason,  that  there  can  be  no  larceny  without  a 
trespass.  Now,  this  rale,  though  it  seems  at  the  first  impression  to 
be  very  simple,  is  in  its  results  one  of  the  principal  things  to  be  con- 
sidered under  this  title  Larceny.  There  are  so  many  varying  cir- 
cumstances in  which  some  sort  of  legal  relation  subsists  between 
the  wrong-doer  and  the  owner  of  thd  property, —  so  many  in  which 
persons  misappropriate  property  to  which,  or  to  the  owners  of  which, 
they  do  not  stand  as  entire  strangers, —  raising  nice  points  as  to 
whether  there  has  been  a  trespass  or  not,  that,  out  of  this  doctrine 
of  trespass,  grows  a  vast  amount  of  law,  with  almost  countless 
legal  decisions.  And,  as  we  travel  over  this  line  of  legal  doctrine 
and  decision,  we  shall  see  that  the  courts  in  expounding  the  rule 
have  established  some  technical  limitations  and  distinctions  not  less 
nice  and  refined  than  the  rule  itself." 

And  continuing  upon  this  subject  under  the  sub-head  "  When  not 
larceny,  some*other  crime  —  Embezzlement — Cheat  —  False  pretenses, 
etc., —  he  say 3:  "It  was,  as  the  reader  knows,  to  make  punishable 
acts  of  misappropriation  where  there  was  no  trespass,  that  the  stat- 
utes against  embezzlement  were  passed;  and  as  those  statutes  have 
been  found  from  time  to  time  defective,  they  have  been  amended, 
and  their  scope  has  been  enlarged.  So,  to  meet  certain  other  cases 
of  fraudulent  obtaining  and  using  property  to  which  he  who  prac- 
tices the  fraud  is  not  entitled,  we  have  the  common  law  doctrine  of 
cheat,  and  the  statutes  against  obtaining  money  or  goods  by  false 
pretenses.  And  there  are  known  to  the  law  some  other  offenses, 
the  gist  of  which,  perhaps,  is  the  wrong-doer's  getting  into  bis 
possession,  under  special  circumstances,  and  misusing  for  his  own 
benefit  or  to  another's  injury,  property  to  which  he  is  not  entitled. 
If,  therefore,  there  is  no  larceny  where  there  is  no  trespass,  it  does 
not  follow  that  there  is  no  offense."  (Bish.  Crim.  Law,  vol.  2, 
§§  799,  800.) 

Now,  while  in  this  State  there  need  be  no  asportation,  still  there 
must  be  a  taking, —  the  property  must  have  been  in  the  possession 
of  the  thief.    (Penal  Code,  art.  726.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  February  3, 1886.] 
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[No.  1928.] 
George  H.  Moore  v.  The  State. 

1.  Allegata  and  Probata— Variance.— Indictment  for  obtaining  money  or 
property  by  means  of  false  pretenses,  etc.,  should  fully  set  out  and  describe  the 
matter  alleged  to  be  false,  and  the  matter  thus  alleged,  being  material  and 
descriptive,  should  be  proved  as  alleged.  The  indictment,  however,  may  set 
out  the  matter  either  by  substance  or  by  tenor.  If  it  sets  out  representations 
by  their  tenor,  then  the  proof  must  conform  strictly  to  the  allegations ;  if  by 
substance,  then  it  is  only  necessary  to  prove  the  substance  of  the  words  or 
the  matter.  The  indictment  in  this  case  alleged  the  false  pretense  to  be  that 
the  accused  represented  falsely  that  he  had  "  a  large  amount  of  money  on 
deposit  in  the  Dallas  National  Bank."  The  proof  was  that  he  represented 
that  he  "had  $5,000  on  deposit"  in  the  said  bank.  Held,  that  the  indict- 
ment alleges  the  false  pretense  by  substance,  and  there  was  no  variance 
between  the  allegation  and  the  proof.  See  the  opinion  in  extenso  on  the 
question. 

&  Same  —  Case  Distinguished.—  It  is  insisted  by  the  defense  that,  as  the  in- 
dictment alleges  the  sum  of  money  fraudulently  obtained  by  means  of  the 
false  pretense  to  have  been  $106,  while  the  proof  shows  that  the  amount  so 
obtained  was  $109,  a  fatal  variance  between  allegation  and  proof  is  manifest. 
But  held,  that  the  variance  is  immaterial,  it  being  sufficient  for  the  State  to 
show  that  the  amount  obtained  was  in  excess  of  $20.  See  the  opinion  for 
the  distinction  between  this  and  Marwilsky's  case,  9  Texas  Ct.  A  pp.,  877. 

8.  Same  —  Charge  of  the  Court. —  A  special  instruction,  however  correct,  is 
properly  refused  if  its  substance  has  been  embraced  in  the  general  charge. . 

4.  Swindling  —  Presumption  of  Innocence— Fact  Case,—  See  the  opinion  in 
extenso,  and  the  statement  of  the  case,  for  evidence  held  insufficient  to 
support  a  conviction  for  swindling,  inasmuch  as  it  is  inadequate  to  overcome 
the  presumption  of  innocence,  and  establish  the  guilt  of  the  accused  beyond, 
a  reasonable  doubt. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
the  Hon.  R  Maltbie. 

The  conviction  in  this  case  was  for  swindling  J.  W.  Tong,  and 
the  punishment  assessed  by  the  jury  was  a  tepn  of  seven  years  in 
the  penitentiary.  The  indictment  charged  that  the  appellant,  in 
Grayson  county,  Texas,  on  the  18th  day  of  May,  1885,  executed  and 
delivered  to  J.  W.  Tong  a  check  on  the  Dallas  National  Bank,  for 
the  sum  of  $123.60,  payable  to  the  said  J.  W.  Tong,  and  received 
from  the  said  Tong  thereon  the  sum  of  $106,  by  falsely  representing 
to  the  said  Tong  that  he  had  a  large  sum  of  nunjfey,  sufficient  to 
pay  the  said  check,  on  deposit  with  the  said  bank,  and  that  the  said 
bank  would  pay  any  draft  drawn  against  it  by  the  said  appellant. 

The  substance  of  the  testimony  of  J.  *W\  Tong,  the  first  witness 
for  the  State,  was  that  he  lived  at  the  town  of  Bells  in  Grayson 
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county,  and  was  one  of  the  proprietors  of  the  drag  store  of  Hagan 
&  Tong,  situated  in  that  town.  He  bad  known  the  defendant  since 
about  the  1st  of  April,  1885,  when  the  defendant  arrived  in  Bells 
and  announced  his  intention  of  establishing  a  large  drug  house,  and 
engaging  in  the  practice  of  medicine.  He  established  bis  head, 
quarters  at  the  drug  store  of  the  witness,  began  the  practice  of 
medicine,  and  soon  had  an  apparently  extensive  practice,  his  pre- 
scriptions being  filled  at  the  witness's  drug  store.  On  the  Sunday 
prior  to  the  18th  day  of  May,  1885,  the  defendant  told  the  witness 
that  he  bad  a  large  amount  of  money  with  the  Dallas  National 
Bank,  which  was  situated  in  Dallas,  Texas.  On  the  18th  day  of 
Hay,  1885,  the  defendant  applied  to  the  witness  for  a  loan  of  money. 
He  told  witness  that  he  was  going  to  San  Antonio  on  business  for 
a  few  days;  that  he  was  going  to  take  his  wife  with  him,  and  that 
witness's  partner,  Hagan,  was  going  to  help  him  bring  back  a  lot  of 
stock  and  buggies.  He  told  the  witness,  as  an  inducement  to  the  loan, 
that  he  had  $5,000  deposited  in  the  Dallas  National  Bank  subject  to 
his  draft,  and  that  the  bank  would  pay  any  draft  or  check  drawn  on 
it  by  him.  Believing  the  representations  of  the  defendant,  and  ac- 
cepting his  draft  as  a  valid  demand  against  the  Dallas  National 
Bank,  the  witness  canceled  defendant's  indebtedness  to  the  drug 
store  and  paid  him  $109,  current  money  of  the  United  States,  upon 
a  check  or  draft  which  he  drew,  signed  and  delivered  to  witness,  as 
follows: 

uNo.  6.  Bells,  Texas,  May  18,  1885. 

*  The  Dallas  National  Bank: 

*'  Pay  to  J.  W.  Tong,  Esq.,  or  order,  one  hundred  and  twenty- 
three  60-100  dollars. 

"$123.60.  Geo.  H.  Moore,  M.  D." 

The  defendant  left  Bells  on  the  next  morning,  and  the  witness 
heard  no  more  of  him  until  he  was  arrested  in  Texarkana  in  June, 
1885.  Witness  sent  the  draft  to  Dallas  for  collection,  but  it  was  re- 
turned protested;  and  witness  had  never  recovered  a  cent  of  the 
money  he  advanced  to  the  defendant.  Two  or  three  days  before 
the  money  transaction  defendant  read  to  the  witness  a  letter  which 
be  claimed  to  have  received  from  the  cashier  of  the  Dallas  National 
Bank.  That  letter  had  some  weight  with  the  witness,  but  the  in- 
ducement upon  which  witness  parted  with  his  money  was  the  repre* 
sentation  of  the  defendant  that  be  had  a  deposit  of  $5,000  in  the 
bank,  and  that  his  draft  was  a  valid  demand  against  it.  Defendant 
had  a  woman  with  him  at  Bells  whom  he  represented  to  be  his  wife. 
Witness  had  never  seen  or  heard  of  the  woman  since  she  left  with 
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the  defendant  on  the  19th  day  of  May,  1885.  Defendant  had  access 
to  witness's  drag  department,  but  witness  had  never  noticed  him 
eating  morphine. 

E.  M  Beardon,  cashier  and  manager  of  the  Dallas  National  Bank, 
was  the  next  witness  for  the  State.  Witness  first  met  the  defend- 
ant in  Dallas  in  the  spring  of  1885,  before  he  went  to  Bells.  He 
told  witness  that  he  expected  shortly  to  receive  from  his  brother, 
living  near  Natchez,  Mississippi,  quite  a  large  sum  of  money  as  his 
part  of  his  mother's  estate,  and  that  he  wanted  to  make  arrange- 
ments to  deposit  the  money  in  the  witness's  bank.  Witness  replied 
that  he  would  accept  the  deposit.  He  told  witness  that  the  money 
would  be  forwarded  by  express.  Defendant  never  deposited  any 
sum  of  money  in  witness's  bank,  and  had  no  money  on  deposit  with 
that  bank  on  May  19,  1885,  or  at  any  other  time,  to  the  witness's 
knowledge.  The  books  of  the  bank  showed  no  deposit  of  money  by 
defendant.  If  any  of  the  other  employees  of  the  bank  ever  received 
a  dollar  from  the  defendant  on  deposit,  the  witness  did  not  know  it, 
and  the  books  did  not  show  it.  Two  checks  were  drawn  against 
the  bank  by  the  defendant  prior  to  May  18th,  one  for  $11  and  one 
for  (25,  both  of  which  checks  were  cashed  by  witness,  although  de- 
fendant did  not  have  a  dollar  with  the  bank,  either  on  his  own  de- 
posit or  subject  to  his  order.  Defendant  was  at  the  witness's  bank 
on  May  20,  1885,  and  drew  a  check  for  $40  on  the  bank,  which  the 
witness  cashed. 

Cross-examined,  the  witness  stated  that  besides  himself  as  cashier 
and  manager,  the  Dallas  National  Bank  had  a  president,  who  was  a 
non-resident,  a  vice-president,  one  teller,  two  book-keepers  and  a 
corresponding  clerk.  The  teller  and  two  book-keepers  were  author- 
ized to,  and  frequently  did  receive  money  from  the  hands  of  depos- 
itors, and  the  corresponding  clerk  received  all  moneys  sent  to  the 
bank  by  mail  or  express  by  depositors  from  abroad.  In  a  deposit 
book,  which  was  kept  by  one  of  the  book-keepers,  an  entry  was 
made,  or  at  least  supposed  to  be  made,  of  all  moneys  deposited  with 
the  bank.  The  witness  had  never  received  a  deposit  from  or  for  the 
defendant;  the  books  showed  no  such  deposit,  and  if  either  the 
teller,  book-keepers  or  corresponding  clerk  ever  received  such  a 
deposit  witness  did  not  know  it. 

The  State  next  introduced  in  evidence  a  letter  dated  Bells,  Gray- 
son county,  Texas,  May  10,  18S5,  addressed  to  "Mr.  Reardon, 
Cashier,  Dallas  National  Bank,  Dallas,  Texas,"  and  signed  "  Geo. 
H.  Moore,  M.  D.,"  the  substance  of  which  was  that  the  witness's 
brother,  according  to  a  letter  received  the  day  before  by  the  writer, 
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woald  go  to  Natchez,  and  forward  by  express  the  money  which  was 
the  subject  of  their  previous  understanding.  The  letter  instructed 
Mr.  Reardon  that  the  whole  amount  to  be  expressed  was  $5,380,  of 
which  $4,500  was  to  be  received  on  deposit  for  six  months  at 
five  per  cent.,  and  the  residue,  $880,  on  open  deposit  subject  to  call. 
The  letter  went  on  to  say  that,  notwithstanding  the  warnings  of 
parties  whose  names  the  writer,  on  meeting  Mr.  Reardon,  would 
divulge,  as  to  the  probable  embarrassment  of  the  Dallas  National 
Bank,  consequent  upon  reckless  transactions  with  stock  men,  the 
writer  had  satisfied  himself  of  the  solvency  and  integrity  of  the 
bank,  and  of  the  interested  motive  of  the  bank's  detractors,  and 
would  do  business  with  the  bank,  and  use  his  influence  to  get  others 
to  do  the  same.  The  letter  concludes  with  an  allusion  to  the  two 
drafts,  one  for  $25  and  the  other  for  $11,  mentioned  by  the  witness 
Reardon. 

Reardon's  letter  to  defendant  in  reply,  which  was  read  by  the 
State  in  evidence,  is  as  follows : 

"Dallas  National  Bank, 

"Dallas,  Texas,  May  12,  1885. 
"Geo.  H.  Moobb,  M.  D.,  Bells,  Texas: 

"Dear  Sir  —  Your  esteemed  favor  of  10th  inst.  received  to-day. 
We  will  pay  the  checks  mentioned  when  presented  and  charge 
the  same  to  your  account.  We  will  receive  your  account  as 
heretofore  agreed,  viz. :  funds  left  for  six  months  at  the  rate  of  five 
per  cent,  premium.  We  will  also  be  glad  to  receive  your  open  ac- 
count, and  will  endeavor  to  treat  you  right.  We  appreciate-  your 
friendship,  and  will  be  pleased  to  see  any  of  your  neighbors  and 
friends.  The  person  who  told  you  this  bank  was  managed  in  a 
reckless  manner  lied,  and  gave  you  the  falsehood  for  personal  gain, 
as  you  say ;  and  furthermore,  it  is  my  opinion  that  a  man,  or  any 
set  of  men,  who  would  do  such  a  thing  are  not  to  be  trusted  them- 
selves. They  are  rascals,  and  in  due  time  will  develop.  I  will  be 
glad  to  convince  you  of  our  solidity  at  any  time.  The  first  time 
you  are  down,  come  and  see  me.  I  will  consider  anything  you  tell 
me  confidentially.  Very  sincerely  yours, 

"E.  M.  Reaedon,  Cashier." 

The  State  next  introduced  in  evidence  the  two  checks  referred  to 
in  defendant's  letter,  as  follows: 

"No.  8.  Bells,  Texas,  May  6,  1885. 

"  The  Dallas  National  Bank: 

"  Pay  to  the  Tr.  of  Knights  of  Honor,  or  order,  twenty-five  dol- 
lars. 
"$25.25.  Geo.  H.  Moore,  M.  D." 
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"No.  4.  Bells,  Texas,  May  9,  1885. 

"  The  Dallas  National  Bank  : 

"Pay  to  Langford  &  Berry,  or  order,  eleven  70-100  dollars. 
"$11.70.  Geo.  H.  Moobe,  M.  D." 

The  State  next  introduced  the  check  upon  which  this  prosecu- 
tion is  based,  and  closed. 

Doctor  Pnckett,  the  first  witness  for  the  defense,  testified  that  the 
defendant  practiced  medicine  at  Bells,  where  witness  resided,  for 
six  or  eight  months,  and  did  a  good  business.  Witness  was  present 
at  the  time  the  defendant  drew  and  delivered  the  check  to  Tong. 
Witness  had  seen  the  Beardon  letter  to  defendant  prior  to  the 
drawing  of  the  check,  and  heard  the  defendant  read  it  while  walk- 
ing the  floor.  Tong  was  then  present.  Witness  had  been  practic- 
ing medicine  for  thirty  years.  He  was  called  to  see  the  defendant 
about  two  weeks  before  the  latter  left  Bells.  Defendant  was  then 
at  the  hotel,  sick.  He  bad  been  using  morphine  to  great  excess,  and 
was  delirious.  His  then  condition  was  the  result  of  excessive  use 
of  morphine.  He  told  witness  that  he  had  been  taking  fifteen  and 
eighteen,  and  even  as  much  as  twenty,  grains  of  morphine  per  day, 
and  witness,  on  one  day,  gave  him  as  much  as  twelve  grains.  An 
ordinary  dose  of  morphine  ranges  from  one-eighth  of  a  grain  to  a 
grain.  Three  or  four  grains  of  morphine  will  kill  any  man  unused 
to  taking  it.  Under  the  influence  of  morphine,  the  defendant  was 
a  remarkably  brilliant  man,  but  in  his  normal  condition  of  mind 
was  quite  dull,  stupid  and  melancholy.  Morphine  used  to  excess 
will  produce  insanity,  illusions  and  hallucination,  and  will  render  a 
man  artificial.     Defendant  also  suffered  from  fi&tulo  in  ano. 

On  cross-examination  the  witness  declared  again  that  the  condi- 
tion in  which  he  found  the  defendant  at  the  time  of  his  professional 
visit  to  him  was  produced  by  the  excessive  use  of  morphine.  An 
insurance  policy  was  here  exhibited  to  the  witness,  who  admitted 
that  he  signed  the  application  for  the  same  as  medical  examiner. 
The  examination  was  made  by  witness  a  day  or  two  before  defend- 
ant left  Bells,  at  which  time  the  defendant  was  a  mental  and  phys- 
ical wreck. 

Doctor  J.  T.  Freeman  testified,  for  the  defense,  that  he  was  the 
county  physician,  and  as  such  was  called  to  see  the  defendant  in 
jail  on  the  day  after  he  was  confined  therein.  He  found  defendant 
very  restless  and  nervous,  and  commenced  administering  morphine 
in  the  quantity  of  two  grains  per  day,  but  as  defendant  continued 
to  fail  the  witness  increased  the  allowance  of  morphine  to  four 
grains  per  day;  which  had  been  maintained  ever  since.     Defendant 
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had  taken  ten  grains  on  tbe  present  day  of  this  trial,  up  to  the 
moment  of  this  testimony.  When  put  in  jail  the  defendant  was  a 
total  mental  and  physical  wreck,  the  result  of  excessive  use  of  mor- 
phine. He  has  been  losing  flesh  ever  since  the  first  day  of  his  con- 
finement, the  result  of  confinement,  the  deprivation  of  morphine, 
and  his  rejection  of  food.  Witness  was  not  familiar  with  the  effects 
of  morphine  upon  the  system,  but  knows  that,  having  acquired  the 
morphine  habit,  the  person  afflicted  will  lie,  steal,  or  resort  to  any 
crime  almost  to  secure  the  drug.  Defendant  told  witness  that  he 
had  been  a  morphine  eater  for  four  or  five  years,  and  had  been 
taking  as  much  as  fifteen  grains,  and  even  more,  per  day. 

Doctors  Wilson,  Sadler  and  Stever,  all  graduate  physicians,  testi- 
fied that  the  usual  dose  of  morphine  ranged  from  one-eighth  of  a 
grain  to  a  grain,  and  that  three  or  four  grains  taken  by  one  unac- 
customed to  its  use  would  produce  death.  The  excessive  use  of 
morphine  will  produce  hallucination  and  illusion.  It  will  cause  the 
subject  to  see  and  believe  things  that  have  no  real  existence.  It 
will  destroy  every  vestige  of  self-respect,  and  will  reduce  tbe  patient 
to  the  level  of.  a  schemer,  liar  and  thief  to  secure  his  supply  of  the 
drug.  Doctor  Stever  testified  that  the  morphine  habit  would  not 
only,  when  the  drug  influence  predominated,  corrupt  tbe  subject  in 
the  manner  of  supplying  his  appetite,  but  will  corrupt  him  in  every 
way. 

J.  F.  Pierce  testified,  for  the  defense,  that  he  sold  drags  in  Bells 
in  tbe  spring  of  1885,  and  during  the  period  of  the  defendant's  res- 
idence in  that  town  sold  him  three  bottles  of  morphine.  He  did 
not  know  whether  the  defendant  took  the  morphine  himself,  or  used 
it  in  practice. 

The  State,  in  rebuttal,  introduced  the  questions  propounded  to 
Doctor  Puckett  as  medical  examiner  by  the  Mutual  Self  Endowment 
and  Benevolent  Association  of  America,  on  the  defendant's  applica- 
tion for  a  life  insurance  policy.  Among  the  several  questions  asked, 
Doctor  Puckett  answered,  in  writing,  that: 

"The  applicant's  (defendant's)  figure  is  robust;  his  general  ap- 
pearance healthy ;  his  health  good ;  there  is  nothing  about  the  appli- 
cant indicating  that  he  has  any  disease  organic  or  functional  of  tbe 
brain  or  any  other  portion  of  the  nervous  system,  or  any  predispo- 
sition thereto;  the  functions  of  his  abdominal  and  urinary  organs 
are  in  a  healthy  condition.  The  applicant  is,  in  my  (Pnckett's) 
opinion,  a  first-class  risk,  and  I  recommend  the  approval  of  his  ap- 
plication. 

(Signed)  «G.  T.  M.  Puckett,  M.  D./'  etc 
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The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  H.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  In  the  indictment  it  is  alleged  that  the  defend- 
ant obtained  the  money  from  Tong  by  means  of  false  and  fraudu- 
lent representations,  as  follows,  to  wit:  u  that  he,  the  said  Moore, 
was  possessed  of  certain  large  sums  of  money  then  deposited  in  the 
Dallas  National  Bank,  in  Dallas,  Texas,  and  that  said  Dallas  Na- 
tional Bank  would  honor  and  pay  any  checks  or  drafts  made  by 
biro,  the  said  Moore,  upon  and  on  said  bank;  .  .  .  that  the  said 
Moore  bad  then  deposited  in  the  said  bank  and  subject  to  said 
check,  a  large  amount  of  money  sufficient  for  the  payment  of  the 
sama"  It  is  alleged  that  at  the  time  of  making  said  representa- 
tions the  defendant  presented  a  check  drawn  by  bitn  upon  said  bank 
for  $122.60,  and  by  means  of  said  check  and  said  representations 
obtained  from  Tong  the  sum  of  $106. 

As  to  the  representations  made  by  defendant  to  Tong,  it  is 
insisted  by  his  counsel  that  there  is  a  fatal  variance  between  those 
alleged  as  above,  and  those  proved  by  the  evidence.  Tong  testifies 
that  the  defendant  represented  to  him  that  "  he  had  $5,000  deposited 
in  the  Dallas  National  Bank,  of  Dallas,  Texas,  subject  to  the  order 
of  defendant,  and  that  the  Dallas  National  Bank  would  honor  and 
pay  any  draft  or  check  drawn  by  defendant  on  said  bank;  .  .  . 
that  he  had  money  in  said  bank  sufficient  to  pay  off  said  check.9' 
By  comparing  the  representations,  as  alleged,  with  those  proved,  it 
will  be  seen  that  the  only  difference  between  them  is  that,  as  alleged, 
the  defendant  said  he  had  certain  large  sums  of  money  deposited  in 
said  bank,  while,  as  proved,  he  said  be  had  $5,000  on  deposit  there. 
Does  this  constitute  a  variance  between  allegation  and  proof,  such 
as  will  set  aside  the  conviction  ? 

In  indictments  for  this  offense,  the  matter  alleged  to  be  false  must 
be  fully  set  out  and  described.  (State  v.  Bagg&rly,  21  Texas,  758; 
Warrington  v.  The  State,  1  Texas  Ct.  App.,  168 ;  Malkena  v.  The  State, 
16  Texas  Ot.  App.,  473.)  And  the  matter  thus  alleged  is  material ; 
it  is  descriptive  of  the  offense,  and  must  be  proved  as  alleged.  Mr. 
Bishop  says:  "Wherever  there  is  a  necessary  allegation  which  can- 
not be  rejected,  yet  the  pleader  makes  it  unnecessarily  minute  in  the 
way  of  description,  the  proof  must  satisfy  the  description  as  well  as 
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the  main  part,  since  the  one  is  essential  to  the  identity  of  the  other." 
(1  Bista.  Cr.  Proa,  §  485 ;  Warrington  v.  The  State,  supra;  Davis 
v.  Tlie  State,  13  Texas  Ct.  App.,  215.)  But  is  it  essential  to  prove 
precisely,  word  for  word,  the  representations  as  alleged !  Is  it  not 
sufficient  to  prove  them  substantially? 

There  are  two  ways  of  setting  out  words,  whether  written  or 
oral ;  the  one  by  their  substance,  the  other  by  their  tenor.  If  the 
indictment  professes  to  set  them  out  by  their  tenor  the  proof  must 
conform  thereto  with  almost  the  minutest  precision.  {Baker  v.  The 
State,  14  Texas  Ct.  App.,  332.)  But  where  the  indictment,  as  in 
this  instance,  professes  merely  to  give  the  substance  of  the  repre- 
sentations made  by  the  defendant,  we  understand  the  rule  to  be 
that  it  is  sufficient  to  prove  the  substance  of  them.  It  is  not  neces- 
sary in  such  case  to  prove  them  with  minute  exactness,  but  only 
with  that  degree  of  certainty  which  will  serve  satisfactorily  to  iden- 
tify the  representations  proved  with  those  alleged.  If  this  be  done, 
there  is  in  law  no  variance.  Thus,  in  a  prosecution  for  oral  slander, 
it  is  essential  to  allege  in  the  indictment  the  slanderous  words,  but 
it  is  not  required  to  prove  the  precise  words  alleged.  It  is  held  suf- 
ficient to  prove  tbem  substantially.  {Conlee  v.  Tlie  State,  14  Texas 
Ct.  App.,  222.)  The  same  rule  obtains  in  perjury.  (2  Bish.  Cr. 
Proa,  §  915.)  And  in  a  prosecution  at  common  law  for  cheat  and 
false  pretense,  it  was  in  general  sufficient  to  allege  and  prove  sub- 
stantially the  false  pretense,  the  tenor  thereof  not  being  required. 
(2  Bish.  Cr.  Proa,  §  178.) 

In  the  case  we  are  considering  we  are  of  the  opinion  that  the 
representations  proved  are  substantially  the  same  as  those  alleged. 
The  defendant  is  alleged  to  have  represented  that  he  had  certain 
large  sums  of  money  on  deposit  in  the  bank.  It  was  proved  that  he 
represented  that  be  had  $5,000  on  deposit  in  said  bank.  Five  thou- 
sand dollars  is  regarded  as  a  large  sum  of  money,  and  so  in  sub- 
stance the  alleged  and  the  proven  representations  are  the  same. 

Again  it  is  insisted  that  there  is  a  fatal  variance  between  the 
allegation  of  the  amount  of  the  money  alleged  to  have  been  ob- 
tained by  the  defendant,  and  the  proof  in  regard  thereto.  The  in- 
dictment alleges  the  amount  to  have  been  $106,  while  the  evidence 
shows  that  he  obtained  $109.  We  do  not  regard  this  as  a  fatal 
variance.  It  was  not  essential  to  prove  the  amount  obtained  pre- 
cisely as  alleged.  It  was  sufficient  to  prove  that  the  amount  ex- 
ceeded $20  in  value.  This  case  is  unlike  the  case  of  Marwilsky  v. 
The  State9  9  Texas  Ct.  App,  377,  cited  by  counsel  for  appellant. 
In  that  case  the  variance  had  reference  to  the  allegation  and  proof 
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of  the  false  pretense  and  not  to  the  amount  of  money  obtained  by 

i  such  false  pretense.  Mr.  Bishop  says:  "Subject  to  exceptions  rest- 
ing on  the  form  which  the  allegation  either  needlessly  or  necessarily 
assumes,  the  doctrine  seems  to  be  almost  universal  that,  to  avoid  a 

!  variance,  the  substance  only  of  the  issue  need  be  proved,  thus: 
Where  the  punishment  is  by  law  greater  or  less  according  as  the 
value  of  a  thing  is  above  or  below  a  particular  sum,  the  indictment 

I  must  show  to  which  class  the  case  belongs;  and  the  common  method 
is  to  charge  its  value  to  be  so  many  dollars.  But,  in  proof,  the  exact 
sum  thus  set  down  need  not  appear;  any  value  calling  for  the  same 

i         punishment  as  that  in  the  indictment  being  adequate.    (1  Bish.  Cr. 

I         Law,  §  4S86.) 

Several  objections  are  urged  to  the  charge  of  the  court,  all  of 

!  which  we  have  duly  considered,  and,  without  taking  time  to  discuss 
the  objections  in  detail,  we  deem  it  sufficient  to  say  that  in  our 
opinion  none  of  said  objections  are  well  grounded.  We  regard  the 
charge  as  a  correct  exposition  of  the  law  of  the  case,  and  in  no  wise 
unfair  or  illiberal  to  the  defendant.  As  to  the  special  charges  re- 
quested by  the  defondant  and  refused,  we  think  they  were  suf- 
ficiently embraced  in  the  main  charge  given  to  the  jury. 

In  one  particular,  we  are  of  the  opinion  that  the  conviction  is  not 
supported  by  the  evidence.  It  was  proved  that  there  were  attending 
to  the  business  of  the  Dallas  National  Bank  a  cashier,  two  book- 
keepers, a  teller  and  a  corresponding  clerk.  Reardon,  the  cashier, 
was  a  witness  in  behalf  of  the  State  on  the  trial.  He  testified  that 
these  persons  were  each  authorized  to  and  frequently  did  receive 
money  from  the  hands  of  depositors,  and  that  the  corresponding 
clerk  received  all  money  sent  by  mail  or  express  to  the  bank  from 

I         depositors  abroad;  that  the  bank  kept  a  deposit  book  which  was 

i  kept  by  one  of  the  book-keepers,  and  on  this  book  all  deposits  of 
customers  were  entered,  or  supposed  to  be  entered,  in  the  regular 
business  of  the  bank.  He  stated  that  defendant  had  never  deposited 
any  money  in  the  bank  within  his  knowledge;  that  the  books  of 
the  bank  showed  no  deposit  by  defendant.  He  could  not  state 
whether  or  not  the  other  employees  in  the  bank  had  received  any 
money  from  defendant  on  deposit.  None  of  the  other  employees 
testified  in  the  case. 

Now,  if  the  defendant  bad  in  fact  money  on  deposit  in  said  bank 
sufficient  to  pay  the  check  drawn  in  favor  of  Tong,  he  is  not  guilty 
of  the  offense  of  swindling.  It  matters  not  that  the  deposit  was  not 
entered  upon  the  books  of  the  bank.  The  law  presumes,  in  favor 
of  the  innocence  of  th$  defendant  that  be  stated  the  truth  when  he 
Vol.  XX— 16 
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represented  to  Tong  that  he  had  money  on  deposit  in  said  bank 
sufficient  to  pay  said  check.  This  presumption  of  innocence  is  not 
overthrown  by  evidence  on  the  part  of  the  State  establishing  prima 
facie,  merely,  that  he  had  no  such  deposit.  This  is  not  that  char- 
acter of  case  in  which  prima  facie  evidence  of  guilt  shifts  the  burden 
of  proof  to  the  defendant.  The  presumption  of  innocence  must  be 
overcome  by  evidence  which  establishes  guilt  beyond  a  reasonable 
doubt.  A  case  in  point  upon  this  subject  is  Strang  v.  The  Slate,  18 
Texas  Ct.  App.,  19,  where  the  rule  is  fully  discussed  and  clearly  de- 
clared. It  was  incumbent  upon  the  State  in  this  cause  to  prove  in 
some  manner,  either  by  the  testimony  of  the  other  employees  of  the 
bank,  or  by  circumstances,  the  falsity  of  defendant's  representations, 
beyond  a  reasonable  doubt.  Such  proof  was  not  adduced  on  the 
trial;  and,  because  of  a  failure  to  adduce  it.,  the  judgment  cannot 
stand,  and  is  therefore  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
[Opinion  delivered  February  3,  1886.] 


[No.  1935.] 
Ex  Parte  Thomas  W.  Cochran. 

Murder  — Habeas  Corpus  — Fact  Case.— See  the  statement  of  the  case  for 
evidence  in  a  habeas  corpus  proceeding  for  bail,  under  a  charge  of  murder, 
held  insufficient  to  authorize  a  remand  without  the  privilege  of  bail ;  and 
note  the  opinion  for  an  award  of  bail  in  the  sum  of  $3,500. 

Habeas  Corpus  on  appeal  from  the  District  Court  of  Johnson. 
Tried  below  before  the  Hon.  J.  M.  Hall. 

The  applicant  in  this  case  was  committed  to  the  custody  of  the 
sheriff  of  Johnson  county,  Texas,  without  bail,  by  a  mittimus  issued 
on  the  2d  day  of  January,  1886,  by  S.  H.  Brown,  justice  of  the  peace 
of  precinct  No.  1  of  Somervell  county,  Texas,  there  being  no  safe 
jail  in  the  said  county.  The  charge  upon  which  the  applicant  was 
committed  was  the  murder  of  John  B.  McLennan,  in  Glen  Rose, 
Somervell  county,  Texas,  on  the  25th  day  of  December,  1885.  On 
the  7th  day  of  January,  1886,  applicant  sued  out  a  writ  of  habeas 
corpus  before  the  Hon.  J.  M.  Hall,  judge  of  the  eighteenth  judicial  dis- 
trict* who  was  then  holding  the  term  of  the  district  court  of  said 
Johnson  county.  The  writ  was  made  returnable  on  the  14th  day  of 
January,  1886.    Upon  the  hearing,  which  adjourned  on  the  15th  day 
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of  January,  1886,  the  applicant  was  remanded  without  baiL    From 
the  order  refusing  bail  this  appeal  is  prosecuted. 

Byrd  Humphreys  was  the  first  witness  introduced  by  the  appli- 
cant. He  testified  that  he  entered  McLanahan's saloon  in  Glen  Rose, 
Texas,  with  the  applicant,  on  Christmas  day,  1885,  a  few  minutes 
before  the  killing  of  McLennan  by  the  applicant.  They  passed 
through  the  saloon  and  out  at  the  back  door,  returning  presently 
through  the  same  door.  As  they  entered  the  saloon  the  last  time, 
applicant  threw  his  hat  on  the  billiard  table  at  which  deceased  and 
W.  E.  Stroop  were  playing  billiards.  The  hat  fell  to  the  floor  on 
the  opposite  side  of  the  table,  from  which  it  was  taken  up  by  Stroop, 
who  banded  it  back  to  applicant  with  the  request  not  to  throw  it  on 
the  table  again.  Applicant  replied  that  he  would  not  throw  it  on 
the  table  again,  and  that  in  doing  it  the  one  time  he  meant  no  harm 
at  all,  and  was  purely  in  fun.  Stroop  remarked,  "  that  is  all  right." 
About  this  time  the  deceased,  McLennan,  walked  around  the  table 
to  where  applicant  was  standing,  and  told  him  not  to  throw  his  hat 
on  the  table  again.  Applicant  replied  that  he  meant  no  harm  in 
doing  what  he  did ;  that  when  he  threw  the  bat  be  thought  both 
parties  playing  were  friends  of  his;  that  be  hoped  he  would  be  ex- 
cused, and  that,  if  he  had  interfered  with  the  game,  he  ought  to  pay, 
and  was  willing  to  pay,  the  table  fees,  and  proposed  to  do  so,  pro- 
ducing money  and  proposing  to  treat.  Deceased  then  said:  "I 
don't  want  your  whisky."  Applicant  then  asked  him  his  name. 
He  replied  that  his  name  was  u  Jones."  Applicant  responded  "All 
right;  I  like  the  Jones  family,  so  let's  drop  this  and  take  a  drink." 
About  this  time  Stroop  remarked,  "No,  his  name  is  McLennan." 
Deceased  said:  u  Yes,  by  6 — d,  my  name  is  John  B.  McLennan; 
and  I  want  you  to  understand  that  I  am  not  afraid  of  you."  He 
at  the  same  time  tapped  applicant  on  the  breast  with  his  left  hand. 
Applicant  said  again  that  he  meant  no  harm  by  tossing  his  hat  on 
the  table;  that  he  did  it  in  fun,  and  was  willing  to  do  anything 
right  to  settle  the  matter,  and  again  proposed  to  pay  the  table  fees 
and  treat  Deceased  reiterated  that  he  did  not  want  applicant's 
whisky;  advanced  upon,  and  struck  applicant  in  the  breast  with 
the  back  of  his  hand,  and  said:  " I  want  you  to  understand  that  I 
am  not  afraid  of  you."  Applicant  said:  "My  friend,  I  want 
you  to  keep  your  hands  off  of  me.  I  have  proposed  everything 
that  is  fair,  and  you  must  keep  your  hands  off  of  me."  At  about 
this  juncture  Mr.  McLanahan  and  J.  R.  Wilson  got  between  the 
parties  and  told  deceased  to  stand  back.  Deceased  changed  his 
billiard  cue  from  his  left  to  his  right  hand,  and  put  his  left  hand  into 
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bis  pocket,  bat  drew  no  weapon  that  the  witness  saw.  He  then 
pushed  Wilson  aside,  caught  his  cue  in  both  hands,  drew  it  into  a 

striking  position,  said:     '*  G— d  d — n  you,  I  will  fix  you,  and " 

when  applicant  fired  three  shots  and  fled  through  the  front  door  of 
the  saloon.  Witness  did  not  know  the  weight  or  size  of  the  billiard 
cue  deceased  had,  but  thought  that,  in  the  hands  of  a  man  of  his 
physical  strength,  it  was  a  deadly  weapon.  Deceased  would  weigh 
about  one  hundred  and  sixty-five  pounds,  and  was  at  least  thirty 
pounds  heavier  than  the  applicant.  During  the  difficulty,  deceased 
advanced  upon  applicant  at  least  fifteen  feet,  backing  him  to  a  row  of 
whisky  barrels  beyond  which  he  coujd  not  go.  Some  twenty-five 
or  thirty  men  were  in  the  saloon  at  the  time  of  the  difficulty.  Wit- 
ness stood  within  three  or  four  feet  of  the  parties  from  the  incep- 
tion of  the  difficulty  ittitil  the  shooting  began.  When  the  shooting 
was  over  witness  followed  applicant  out  of  the  saloon  to  Campbell's 
livery-stable.  At  the  stable  applicant  called  for  his  horse,  when 
witness  told  him  that  his  saddle  horse  was  gone.  Applicant  had  a 
couple  of  buggy  horses  in  the  stable,  one  of  which  he  ungeared  and 
was  in  the  act  of  placing  on  it  the  bridle,  when  the  sheriff  stepped 
up  and  arrested  him.  Witness  did  not  attempt  to  aid  the  escape  of 
applicant  while  at  the  livery-stable.  He  could  easily  have  done  so, 
as  he  had  a  horse,  saddled,  standing  behind  the  stable. 

Cross-examined,  the  witness  said  that  he  and  applicant,  though 
friends,  were  not  special  or  intimate  friends.  Witness  did  not  help 
applicant  ungear  the  buggy  horse.  Witness  thought  that,  perhaps, 
he  did  tell  Campbell  to  let  applicant  have  a  horse.  Witness  heard 
the  explosion  of  a  fire-cracker  or  pistol,  as  he  and  applicant  walked 
towards  McLanahan's  saloon.  He  did  not  hear  or  see  the  applicant 
discharge  his  pistol,  nor  see  a  pistol  in  his  hands,  nor  did  he  know  that 
applicant  bad  a  pistol  until  the  difficulty  occurred.  Witness  did  not 
undertake  to  say  that  deceased  made  any  effort  to  strike  the  appli- 
cant with  the  cue.  He  had  the  cue  in  a  striking  attitude,  the  large 
end  over  his  shoulder,  and  was  trying  to  get  at  the  applicant  when 
the  latter  fired.  The  cue  was  about  five  feet  in  length,  and  when 
deceased  grasped  it  with  both  hands  he  advanced  on  the  applicant. 
»  J.  K.  Wilson  was  the  next  witness  for  the  applicant.  He  testified 
that  he  was  in  McLanahan's  saloon  and  heard  and  saw  the  difficulty 
which  culminated  in  the  killing  of  deceased  by  the  applicant  When 
the  row  commenced  the  witness  was  standing  at  the  lunch  counter 
endeavoring  to  quiet  another  difficulty  then  in  progress  between 
other  parties.  The  talk  between  applicant  and  deceased  attracted 
witness's,  attention,  and  he  walked  across  the  saloon  towards  the 
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parties.  The  witness  beard  applicant  say  to  deceased  that  he,  applU 
cant,  threw  his  hat  on  the  billiard  table  in  fun,  meant  no  barm,  and 
would  pay  the  table  fees  and  treat  the  crowd.  Applicant  then  pro* 
duced  some  money  and  said :  "  Let's  all  of  us  go  up  and  take  a 
drink  to  settle  this  thing.  This  is  Christmas,  and  I  came  in  here  to 
treat  the  crowd."  Deceased  replied  that  he  did  not  want  any  of 
applicant's  whisky.  Applicant  then  asked  deceased  his  name. 
Deceased  replied  that  his  name  was  "Jones."  Applicant  said: 
"  Well,  I  know  the  Jones  family  and  like  them.  Let's  settle  this 
thing  by  taking  a  drink."  S troop  said :  "  Tom,  his  name  is  McLen«» 
nan."  Deceased  remarked:  **  Yes,  by  G — d,  my  name  is  John  B. 
McLennan.  I  have  beard  of  you  before,  and  I  want  you  to  under- 
stand that  I  am  not  afraid  of  you."  With  this  remark  deceased 
advanced  on  applicant,  holding  his  cue  with  the  large  end  up,  and 
tapped  applicant  on  the  breast  with  his  right  hand.  At  this  junc- 
ture witness  caught  deceased  and  tried  to  push  him  back.  Deceased, 
however,  pressed  the  witness  back  against  the  billiard  table,  tearing 
his  vest.  Witness  recovered  himself,  and  again  got  between  de* 
ceased  and  applicant,  and  about  that  time  MoLanahan  got  between 
them,  facing  witness,  and  took  hold  of  both  of  them.  Meantime 
applicant  had  backed  to  a  stack  of  whisky  barrels,  near  the  walL 
Deceased  then  took  bis  cue  in  his  right  hand,  big  end  up,  thrust  his 
left  into  his  pocket,  stepped  towards  applicant,  reached  over  McLan- 
ahan,  and  tapped  applicant  on  the  breast  again,  and  again  remarked 
that  he  wanted  applicant  to  understand  that  he  was  not  afraid  of 
him,  and  that  he,  applicant,  "could  not  run  a  blind  calf  over  him." 
Applicant  again  protested  that  he  had  thrown  the  hat  on  the  table 
in  fun,  meant  no  harm,  and  was  willing  to  pay  the  table  fees  and 
treat  the  crowd.  Deceased  again  tapped  applicant  on  the  breast, 
repeating  that  he  was  not  afraid  of  him.  Applicant  replied:  "I 
don't  want  you  to  be  afraid  of  me,  but  you  must  keep  your  hands 
off  of  me,  if  you  please!*'  Deceased  then  grasped  the  cue,  big  end 
up,  in  both  hands,  advanced  and  said:  "D — n  you,  I  will  fix  you," 
or  "D — n  you,  I  will  see  you."  Three  or  four  shots  were  instantly 
fired  in  rapid  succession  by  the  applicant.  Deceased  stepped  back 
around  the  corner  of  the  billiard  table,  sank  to  the  floor,  and  died 
within  fifteen  minutes.  When  applicant  came  into  the  saloon  and 
threw  bis  hat  on  the  billiard  table  he  said:  "Hold  up,  boys  I" 
Witness,  while  attempting  to  pacify  deceased,  heard  Stroop  tell 
deceased  that  he  knew  the  applicant  and  that  applicant  meant  no' 
harm.  Deceased  paid  no  attention  to  Stroop.  Witness  thought! 
that  the  ball  from  the  first  shot  went  into  the  floor,  that  the  second 
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took  effect  in  deceased's  leg,  and  the  third  in  bis  breast.  The  shots 
were  all  fired  in  rapid  succession.  From  first  to  last  the  deceased 
followed  the  applicant  in  his  retreat  some  ten  or  fifteen  feet. 
Throughout,  until  the  shooting,  applicant's  endeavor  seemed  to  be 
to  adjust  the  difficulty  and  appease  the  deceased.  Deceased  appeared 
very  angry,  and  was  in  weight  at  least  thirty  pounds  heavier  than 
applicant.  The  cue  which  deceased  held  in  his  hand  was  about  five 
feet  long  and  weighed  twenty-two  ounces,  and  was  such  a  weapon 
as,  wielded  by  a  man  of  deceased's  strength,  would  readily  burst  a 
man's  skull.  When  applicant  fired,  he  had  backed  against  a  stack 
of  whisky  barrels,  and  could  retreat  no  further. 

Cross-examined,  the  witness  said  that  his  acquaintance  with  ap- 
plicant extended  over  the  last  five  years.  He  and  applicant  had  a 
difficulty  sometime  previous  to  this  tragedy,  but  had  become  recon- 
ciled, and  were  now  friends,  but  could  not  be  called  intimates.  When 
be  advanced  on  the  applicant,  deceased  had  his  cue  in  a  striking  at- 
titude, but  witness  could  not  say  that  he  made  an  actual  effort  to 
strike  with  it.  He  held  the  cue,  big  end  up,  advanced  and  said,  "  I 
will  fix  you,"  when  the  first  shot  was  fired.  He  could  have  struck 
the  applicant  by  taking  one  more  step  forward.  He  might  have 
been  able  to  strike  applicant  from  where  he  stood  if  he  had  had 
time  after  securing  that  position,  but  the  first  shot  was  fired  by 
applicant  too  soon  for  him  to  make  the  stroke.  Just  as  deceased 
advanced  upon  applicant  the  last  time,  applicant  drew  his  pistol 
from  under  his  vest  and  fired  instantly. 

S.  B.  Walker  was  the  next  witness  for  the  applicant  He  testified 
substantially  as  did  the  witness  Wilson,  except  that,  while  he  heard 
deceased  say  something  when  he  advanced  on  applicant  with  bis 
uplifted  cue,  the  last  time,  or  just  at  the  time  of  the  shooting,  he 
did  not  understand  his  words.  Witness  could  not  say  that  deceased 
attempted  to  strike  applicant  with  the  cue,  but  he  advanced  upon 
applicant,  with  his  cue  in  a  striking  attitude.  He  was  near  enough 
to  strike  applicant  when  the  first  shot  was  fired,  but  he  did  not  have 
time.  Witness  did  not  stay  to  see  what  occurred  after  the  shooting 
ooraraenced,  but  "  pulled  his  freight." 

The  next  witness  for  the  applicant  was  Mr.  J.  W.  Young.  His 
testimony  varies  in  no  material  respect  from  the  testimony  of  Wil- 
son and  Walker.  Deceased  appeared  angry  from  the  commence- 
ment of  his  conversation  with  applicant  about  the  throwing  of  the 
hat  upon  the  billiard  table,  and  the  applicant  persistently  apologized 
in  the  manner  stated  by  previous  witnesses.  Deceased  advanced 
upon  applicant,  with  his  cue  held  in  a  striking  attitude,  despite  the 
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efforts  of  McLanahan  to  impede  turn,  until  the  applicant,  having 
backed  to  the  whisky  barrels,  fired.  Witness  heard  Stroop  tell  the 
deceased  that  applicant  was  a  friend  of  his,  and  that  he  meant  no 
harm  by  throwing  his  hat  upon  the  billiard  table. 

L.  B.  McLanahan  was  the  next  witness  for  the  applicant.  He 
testified  that  be  lived  in  the  town  of  Glen  Rose,  and  was  the  pro- 
prietor of  the  saloon  in  which  McLennan  was  killed  by  the  appli- 
cant on  Christmas  day,  1885.  Witness  did  not  see  the  applicant 
throw  his  hat  upon  the  billiard  table.  He  was  in  another  part  of 
his  establishment  at  the  time,  and  knew  nothing  of  a  disturbance 
until  he  saw  a  crowd  gathering  about  the  table.  He  then  went  to 
the  point  where  the  crowd  was  gathered,  and  saw  deceased  stand- 
ing with  his  billiard  cue  in  his  hand,  talking  to  applicant,  who  was 
then  explaining  to  deceased  that  he  meant  no  harm  in  throwing  his 
hat  upon  the  table.  He  said:  u  I  thought  I  knew  you  both,  and 
did  it  in  fun.  I  am  sorry  I  did  it;  I  am  willing  to  pay  for  the  game 
and  treat;  let's  go  and  take  a  drink."  Witness  at  this  juncture 
stepped  between  the  parties,  placed  a  hand  upon  the  shoulder  of 
each  and  said:  "Here,  boys,  quit  this."  Applicant  protested  again 
that  he  meant  no  harm  in  throwing  his  hat  upon  the  table, —  that 
he  thought  some  of  his  friends  were  the  parties  playing,  and  did  it 
in  fun.  Deceased  reached  across  the  witness  with  his  hand,  slapped 
applicant  on  the  breast,  and  replied:  "  That  is  all  right;  that  is  all 
right,  but  you  spoke  too  abruptly  (or  too  impudently)  to  me."  At 
that  time  the  deceased  had  the  billiard  cue  in  his  hand,  holding  it 
with  the  large  end  up.  Applicant  reiterated  that  he  intended  no 
harm,  and  proposed  again  to  treat.  Deceased  replied  that  he  wanted 
none  of  applicant's  whisky,  pushed  witness  a  foot  towards  appli- 
cant, advanced,  reached  across  witness  and  slapped  applicant's  breast 
again,  and  said,  with  an  oath :  "  I  am  not  afraid  of  you."  Appli- 
cant backed  to  the  whisky  barrels  and  replied :  "  I  have  told  you 
that  I  meant  no  barm  by  it;  I  have  made  every  explanation  one 
gentleman  can  make  to  another,  and  now  I  want  you  to  keep  your 
hands  off  of  me."  Deceased  pressed  witness  further  back,  extended 
his  hand,  slapped  applicant  again,  and  repeated  that  he  was  not 
afraid  of  applicant.  Witness  next  felt  applicant's  right  arm  move, 
and  in  an  instant  the  first  shot  was  fired,  and  then,  after  an  interval 
of  two  seconds,  two  more  shots  were  fired.  Deceased  turned,  folded 
his  arms  and  started  around  the  table.  Witness  met  hiin,  and  see- 
ing that  he  was  sinking,  caught  and  eased  him  to  the  floor,  where 
he  died  in  a  few  moments,  without  speaking.  Witness  could  not 
see  deceased's  right  hand  when  the  first  shot  was  fired,  and  conse- 
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quently  could  not  say  in  what  manner  be  held  the  cue,  or  whether 
or  not  he  made  any  effort  to  strike  applicant  with  the  cue.  Witness 
stood  very  nearly  between  deceased  and  applicant  from  the  time  of 
deceased's  advance  upon  applicant  until  the  shooting  was  over.  He 
did  not  see  J.  R  Wilson  about  the  parties,  but  he  may  have  been 
there.  Deceased  was  too  large  and  strong  for  witness  to  prevent 
his  advance  by  physical  force.  Applicant  retreated  as  far  as  he 
could.  The  billiard  cue  was  a  twenty-two  ounce  instrument,  and  in 
the  hands  of  a  strong  man  like  deceased  was  a  deadly  weapon.  Wit- 
ness had  never  seen  the  deceased  until  about  one  hour  prior  to  biar 
death. 

Cross-examined,  the  witness  stated  that  when  he  reached  the 
crowd  he  thought  that  the  misunderstanding  was  over,  as,  having 
heard  applicant  explain  to  deceased,  he  heard  deceased  say:  "That 
is  all  right,  but  you  spoke  too  abruptly  (or  too  impudently)  to  me, 
but  it  is  all  right."  The  subsequent  occurrences  were,  however,  as 
stated  by  witness  on  direct  examination.  Witness  did  not  see  the 
deceased  attempt  to  strike  with  the  cue  at  any  time,  but  did  not  see 
the  cue  at  all  just  at  the  time  the  first  shot  was  fired.  The  witness 
may,  on  the  examining  trial,  have  used  language  as  follows:  "  Tom 
Cochran  then  said :  *  Keep  your  hands  off  of  me.'  I  turned  around 
and  remarked:  'Boys,  quit  this.'  Deceased  then  reached  his  left 
hand  across  my  breast  and  told  Cochran:  lMy  friend,  you  spoke 
rather  abruptly,  or  rather  impudently,  but  it  is  all  right,'  and  the 
third  time  he  did  this  the  shooting  commenced."  The  written  in- 
strument containing  that  statement  is  signed  by  the  witness's  name 
and  hand.  It  was  read  over  to  witness  on  the  examining  trial,  and 
witness  wrote  his  signature  to  it.  The  statement  quoted  is  sub- 
stantially but  not  literally  correct.  As  a  matter  of  fact  deceased 
did  not  use  the  expression  "  my  friend,"  nor  did  he  say  "  it  is  all 
right"  three  times.  The  defendant's  counsel  then  read  from  the 
witness's  testimony  before  the  jury  of  inquest  as  follows:  "The 
first  thing  I  heard  after  this  was  Cochran  begging  pardon  of  the 
deceased  for  moving  the  billiard  balls.  The  deceased  stepped  up  to 
Cochran,  placed  his  hands  upon  his  breast  and  remarked:  'Yon 
spoke  too  abruptly  to  me.'  Cochran  then  said  to  the  deceased: 
4  G — d  d — n  you,  keep  your  hands  off  of  me,'  drew  his  pistol  and 
commenced  firing.'  The  deceased  made  no  attempt  to  defend  him- 
self." Witness  replied  to  the  question  whether  or  not  he  so  testified 
on  the  coroner's  inquest  as  follows:  "That  evidence  was  written 
down  and  I  signed  it,  but  it  was  taken  about  an  hour  after  the  kill- 
ing, when  I  was  excited  and  everything  in  confusion,  and  it  is  not 
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correct  at  all.  I  had  not  noticed  it  before,  bat  I  say  now  that  it  is 
not  correct.  I  don't  know  that  my  memory  is  any  better  now  than 
it  was  then.  My  present  evidence,  and  that  on  the  examining  trial, 
is  correct,  but  that  on  the  inquest  is  not." 

Cliff  Hardin  testified,  for  the  applicant,  that  he  was  the  constable 
of  the  Glen  Rose  justice's  precinct  and  assisted  the  sheriff  in  the 
arrest  of  the  applicant  three  or  four  minutes  after  the  killing.  The 
arrest  was  made  at  Campbell's  livery-stable,  about  fifty  yards  from 
McLanahan's  saloon.  Witness  was  in  the  saloon  at  the  time  of  the 
killing,  but  did  not  see  the  difficulty.  He  saw  the  applicant  leave 
the  saloon,  followed  him  to  the  livery-stable,  arriving  there  about 
the  time  that  the  sheriff  did,  and  found  applicant  bridling  a  horse. 
He  told  applicant  that  he  had  killed  McLennan.  Applicant  replied : 
"Well,  I  had  to  do  it;  I  did  it  in  self-defense.  If  others  had  done 
as  much  as  J.  R.  Wilson  did,  they  would  have  kept  him  off  of  me, 
and  there  would  have  been  nothing  of  it/' 

E.  H.  Chandler,  sheriff  of  Somervell  county,  testified  for  the  ap- 
plicant that  he  was  with  Cliff  Hardin  when  applicant  was  arrested. 
When  Hardin  told  applicant  that  he  had  killed  McLennan,  applicant 
remarked  that  he  was  forced  to  do  it;  that  deceased  struck  or  cut 
him  in  the  breast,  and  be  was  forced  to  kill  him  in  self-defense,  and 
that  if  others  had  done  as  much  to  stop  deceased  as  J.  It.  Wilson 
did,  there  would  have  been  nothing  of  it.  The  witness  picked  up 
applicant's  pistol  in  the  stable.  It  was  a  self-cocking  38-caliber  five- 
shooter,  all  chambers  empty. 

Doctor  Milam  testified  that  he  and  applicant  were  brothers-in- 
law.  Witness  examined  the  dead  body  of  McLennan.  He  found 
two  wounds  in  the  body.  One  struck  the  leg.  The  other  entered 
the  body  at  the  lower  extremity  of  the  breast-bone  and  passed  out 
of  the  back.  There  was  no  other  wound  on  the  body.  Applicant 
owned  four  horses,  two  buggies  and  about  $800  in  money.  His  wife 
owned  the  homestead  of  one  hundred  and  sixty  acres  and  about  two 
hundred  head  of  cattle.  He  could  make  a  bond  of  perhaps  $2,500. 
Captain  Phar,  one  of  applicant's  attorneys,  testified  as  did  Doctor 
Milam  as  to  applicant's  financial  condition.  A  bond  of  $2,500  or 
$3,000  was  the  utmost  bail  applicant  could  give.  The  case  for  the 
applicant  was  closed  at  this  point. 

Mart  Martin  was  the  State's  first  witness.  He  testified  that  he 
was  leaning  on  the  lunch  counter  in  McLanahan's  saloon,  listening 
to  a  dispute  between  Cliff  Hardin  and  Walter  Gardner,  when  the 
difficulty  in  which  McLennan  was  killed  commenced.  Witness  was 
standing  near  the  artesian  well  pipe,  which,  emptying  behind  the 
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counter,  made  considerable  noise,  interfering  considerably  with 
other  sounds.  Applicant  came  into  the  saloon  at  the  back  door, 
threw  his  hat  on  the  billiard  table  at  which  deceased  and  Bud  Stroop 
were  playing.  Stroop  was  the  first  to  speak.  He  said:  "Hold  up, 
Tom!  I  have  got  a  d — d  hard  game."  Several  words  which  wit- 
ness could  not  catch,  passed,  and  Stroop  said:  "All  right,  Tom!" 
About  that  time  deceased,  who  was  on  the  opposite  side  of  tho 
table,  walked  to  where  applicant  and  Stroop  were  talking,  and  re- 
marked: "  We  have  a  very  tight  game."  A  "  jower,"  the  trend  of 
which  witness  could  not  hear,  ensued  between  applicant  and  de- 
ceased. McLanahan  then  interfered  and  separated  the  parties,  say- 
ing something  which  the  witness  could  not  hear.  Deceased  then 
patted  the  applicant  on  the  shoulder  and  said:  "All  right;  all  right!" 
Applicant  then  asked  the  deceased  his  name.  Deceased  replied  that 
his  name  was  "McLennan."     Applicant  said  to  deceased:  "You 

needn't  get  your  d — d (rear  private)  up! "    Deceased  replied: 

"D — n  it,  I  am  not  afraid  of  you ! "  Witness  heard  him  say  nothing 
more.  Applicant  then  put  his  right  hand  in  his  breast,  and  held  it 
there  during  the  quarrel  or  "jower."  McLanahan  got  between  the 
parties,  who  were  then  standing  close  together.  Deceased  made  no 
effort  to  strike  applicant,  but,  after  McLanahan  got  between  the 
two,  the  deceased  patted  applicant  on  the  shoulder  and  said:  "All 
right;  all  right!"  and  applicant  stepped  back,  drew  his  pistol,  and 
commenced  shooting.  The  first  shot  seemed  to  pass  between  de- 
ceased's legs,  the  second,  witness  thought,  struck  him  about  the 
privates,  and  he  flinched  a  little,  the  witness  thought,  with  his  left 
leg;  the  third  shot  struck  higher  up,  and  at  the  fourth  shot,  deceased 
turned,  and  applicant  fled  by  the  witness  and  out  through  the  front 
door  of  the  saloon,  with  his  pistol  in  his  band.  Just  after  the 
fourth  and  last  shot  was  fired,  the  deceased,  at  the  northeast  corner 
of  the  billiard  table,  clinched  both  arms  across  his  breast,  and  was 
in  a  stooping  posture,  when  the  witness  left  his  position,  ran  to  the 
door  and  saw  applicant  going  towards  Campbell's  livery-stable. 
Just  as  witness  turned  back  McLanahan  caught  and  eased  the  de- 
ceased to  the  floor.  Death  ensued  in  a  few  minutes.  When  first 
fired  upon  by  the  applicant  the  deceased  held  his  cue  in  one  hand, 
one  end  resting  on  the  floor. 

This  witness  was  cross-examined,  but  no  variance  with  his  testi- 
mony in  chief  was  shown. 

R.  L.  Bailey  testified,  for  the  State,  that  he  was  present  and  saw 
the  fatal  rencounter  between  the  applicant  and  the  deceased.  Ap- 
plicant came  into  the  saloon  and  threw  his  hat  on  the  billiard  table. 
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Witness  was  then  standing  near  the  table.  Deceased  told  applicant 
not  to  throw  his  hat  on  the  table  again.  Applicant  asked  if  he 
moved  any  of  the  balls.  Deceased  replied  that  he  did  not,  and 
that,  if  the  act  was  not  repeated,  it  was  all  right.  Something  more, 
which  witness  did  not  understand,  was  then  said,  and  applicant 
told  deceased  to  hush  his  mouth.  Deceased  replied  that  he  did 
not  have  to  hush  his  mouth.  Deceased  then  walked  towards  appli- 
cant and  a  few  words,  unintelligible  to  witness,  passed,  and  then 
deceased  laid  his  hand  on  applicant  and  told  him  not  to  talk  so 
saucy  about  the  matter.  Applicant  replied  by  telling  deceased  to 
take  his  hands  away  or  he  would  kill  him,  and  fired  on  deceased. 
Witness  did  not  see  the  pistol  until  the  last  of  the  three  or  four 
shots  were  fired.  The  third  shot,  the  witness  thought,  struck  the 
deceased  in  the  breast,  and  if  there  was  a  fourth  it  struck  him  in 
the  back.  At  the  last  shot  applicant  fled  and  witness  walked  up 
to  deceased  and  eased  him  to  the  floor.  Deceased  had  a  billiard 
cue  in  his  hand,  large  end  up,  but  made  no  effort  to  strike  with  it 
that  witness  saw.     Deceased  and  witness  were  half-brothers. 

Cross-examined,  the  witness  said  that  of  the  twenty  or  thirty 
men  in  the  saloon  at  the  time,  some  ten  or  fifteen  stood  at  times 
between  the  witness  and  the  disputing  parties.  Witness  could  not 
see  the  two  parties  throughout  the  difficulty,  but  could  and  did  see 
the  billiard  cue  towering  over  the  heads  of  the  men.  Witness  did 
not  hear  all  that  was  said,  because  of  the  confusion,  and  did  not 
see  all,  perhaps,  that  was  done.  He  saw  no  effort  on  the  part  of 
deceased  to  strike  applicant. 

J.  W.  Campbell  testified,  for  the  State,  that  he  saw  the  parties  in 
the  saloon  shortly  before  the  shooting,  but,  as  a  row  was  evidently 
imminent,  witness  left.  He  saw  deceased  step  up  to  applicant  and 
heard  him  remark:  "I  am  not  a  fighting  man,"  but  could  under- 
stand nothing  else  that  was  said.  Four  shots  were  then  fired,  but 
witness  did  not  see  either  deceased  or  applicant  at  that  time.  He 
next  saw  applicant  passing  Willingham's  store  with  his  pistol  in  his 
hand.  A  few  minutes  later  he  saw  McLennan,  dead.  He  saw  the 
body  at  the  inquest  an  hour  later.  Deceased  was  shot  through  the 
leg,  through  the  breast,  and  once  through  the  back. 

Bud  Stroop  testified,  for  the  State,  that  while  he  and  deceased 
were  engaged  playing  billiards  in  McLanahan's  saloon,  applicant 
came  in  and  threw  his  hat  on  the  table.  The  hat  fell  to  the  floor 
and  witness  picked  it  up  and  returned  it  to  applicant  with  the  request 
not  to  throw  it  on  the  table  again.  Applicant  replied  that  he  would 
not,  that  he  was  in  fun  and  meant  no  harm.    Witness  then  said  it 
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was  all  right.  Deceased  then  passed  around  the  table  and  asked 
applicant  not  to  throw  his  hat  on  the  table  again.  Applicant  made 
him  the  same  reply  he  bad  just  made  the  witness.  Deceased  then 
said :  "  That  is  all  right,  but  don't  do  it  again."  Applicant  then  said : 
"I  did  not  know  who  were  playing,  but  thought  it  was  some  of  the 
boys  I  knew."  Deceased  replied :  "  All  right,  but  don't  do  it  again." 
Applicant  then  asked  deceased  his  name.  Deceased  walked  forward, 
tapped  the  applicant  on  the  shoulder  and  said:  "My  name  is 
McLennan;  I  am  no  fighting  character,  but  I  am  not  afraid  of  you!" 
The  applicant  replied:  "That  is  all  right,  but  keep  your  hands  off 
of  me."  Deceased  then,  holding  his  cue  in  his  right  hand,  large  end 
up,  reached  over  with  his  left  hand  and  tapped  the  applicant  on  the 
breast.  McLanahan  stepped  between  the  parties  about  this  time, 
and  pushed  deceased  back.  Deceased  advanced  with  his  cue  still  in 
his  right  hand,  reached  over  McLanahan  with  his  left  and  tapped 
applicant  again.  The  applicant  then  said:  "Keep  your  hands 'off 
of  roe,"  pulled  his  pistol  and  fired  three  times.  The  first  shot,  the 
witness  thought,  passed  into  the  floor.  He  thought  that  the  second 
took  effect  in  deceased's  stomach,  and  the  third  in  his  back.  If  de- 
ceased made  any  attempt  to  strike  with  the  cue,  witness  did  not  see 
it     Applicant  fired  the  first  shot  from  under  McLanahan's  arm. 

Cross-examined,  the  witness  said  that  deceased  did  not,  in  answer 
to  applicant's  question,  say  that  his  name  was  "Jones."  It  was  wit- 
ness's recollection  that  he,  witness,  told  applicant  that  deceased's 
name  was  McLennan,  and  that  deceased  then  said  that  his  name 
was  John  B.  McLennan.  Applicant  several  times  protested  to  de- 
ceased that  be  meant  no  harm,  and  begged  pardon  of  deceased. 
Witness  told  deceased  that  he  knew  applicant,  that  applicant  meant 
no  harm,  and  tried  to  get  the  deceased  to  drop  the  matter.  McLan- 
ahan tried  to  get  deceased  to  drop  the  matter.  Deceased  advanced 
at  least  eight  feet  upon  applicant,  and  applicant  backed  as  far  as  he 
could  get  When  shot,  deceased  was  reaching  towards  applicant 
with  his  left  hand  and  holding  up  his  cue  in  his  right.  If  he  said 
"D — n  you,  I  will  fix  you,"  the  witness  did  not  hear  him.  Appli- 
cant did  not,  in  witness's  hearing, say:  "You  needn't  get  your  d — d 

up."     The  witness  could  not  say  that  deceased  was  trying  to 

strike  applicant  when  the  shooting  Commenced,  but  he  held  his  cue 
in  a  striking  position.  The  crowd  scattered  when  the  shooting 
commenced. 

W.  W.  Wilshire  testified,  for  the  State,  that  he  did  not  see  or  hear 
the  first  of  the  fatal  difficulty.  The  witness  first  heard  applicant 
ask  deceased  his  name.    Deceased  replied,  "  Jones,"  and  Stroop 
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said:  "No,  Tom,  his  name  is  McLennan."  Deceased,  with  an  oath, 
said:  "Yes,  my  name  is  John  B.  McLennan."  Applicant  then 
asked  if  he  moved  any  of  the  balls.  Deceased  replied  in  the  nega- 
tive, and  applicant  replied:  "Well,  then,  if  I  moved  none  of  the 
balls,  you  shot  your  mouth."  Deceased  then  said:  "I  am  not  a 
brave  man,  nor  much  of  a  fighter,  but  I  am  not  afraid  of  you,  or 
your  sort."  He  then  moved  towards  applicant,  changing  his  cue 
from  his  left  to  his  right  hand,  and  changing  the  cue  so  as  to  throw 
the  large  end  up.  Witness  did  not  know  whether  or  not  deceased 
laid  his  hand  on  applicant,  but  applicant  said:  "If  you  don't  keep 
your  hands  off  of  me  I  will  kill  you,"  and  presently  the  firing  com- 
menced. McLanahan  was  nearly  between  the  parties,  trying  to 
stop  the  difficulty.  Witness  did  not  see  deceased  attempt  to  strike 
applicant,  but  he  had  his  cue  up  and  was  gesturing  with  his  other 
hand.  After  applicant  passed  out  of  the  saloon  he  exclaimed:  "  I 
am  the  wildest  wolf  in  the  woods." 

Cross-examined,  the  witness  said  that  when  deceased  last  advanced 
upon  applicant,  be,  witness,  who  was  standing  very  near  to  appli- 
cant, passed  behind,  and  away-  from  that  position,  being  just  able  to 
squeeze  through  between  applicant  and  the  whisky  barrels.  He 
left  that  position  because,  seeing  the  deceased  gesturing,  with  his 
cue  up,  he  was  afraid  deceased  might  "peel  away"  with  that  cue 
and,  by  mistake,  smash  his,  witness's,  head.  Witness  did  not  see 
the  deceased  try  to  strike  with  the  cue,  but  the  shot  was  fired  so 
quick  that  deceased  could  scarcely  have  used  the  cue. 

Mart  Tigart  testified,  for  the  State,  that  he  was  standing  at  the 
lunch  counter  in  the  saloon  when  applicant  walked  in  and  threw  his 
hat  on  the  billiard  table.  Deceased  told  him  not  to  do  that  again. 
Applicant  picked  up  his  hat  and  said  to  deceased :  "  I  am  not  afraid 
of  you,  6— d  d — n  you."  Deceased  replied :  "  You  have  been  bull- 
dozing people  around  here,  but  you  can't  run  over  me."  Deceased 
stepped  towards  applicant  with  his  cue,  large  end  up,  in  his  hand; 
stopped  and  rested  his  cue  on  the  floor.  Other  words  passed,  and 
applicant  pulled  his  pistol  and  fired  four  times.  Deceased  was  doing 
nothing  —  was  standing  still  —  when  shot. 

Cross-examined,  witness  said  that  he  lived  in  Bosque  county,  but 
like  any  other  "  fool  boy  "  with  the  chance,  went  to  Glen  Rose  to 
spend  his  Christmas  with  his  cousin,  and  "  happened  "  into  the  saloon 
in  time  to  see  the  shooting.  He  heard  and  saw  what  he  had  testi- 
fied to,  but  did  not  hear  all  that  was  said,  nor  did  he  see  all  that 
occurred. 

S.  T.  Embry  testified,  for  the  State,  that  he  heard  the  applicant, 
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after  he  passed  oat  of  the  saloon,  a  few  moments  after  the  shooting, 
exclaim,  "I  am  the  wildest  wolf  in  the  woods." 

J.  W.  Campbell  testified,  for  the  State,  that  he  examined  the 
dead  body  of  McLennan,  and  found  three  wounds  upon  it.  One  was 
a  flesh  wound  in  the  leg.  Another  was  a  wound  in  the  breast,  and 
the  third  a  wound  in  the  back.  The  latter,  witness  thought,  entered 
the  body  from  behind. 

Mr.  Bailey,  deceased's  step-father,  testified  that  he  saw  the  body 
of  deceased  undressed.  The  shirt  showed  two  holes  near  the  middle 
of  the  back. 

The  State  next  introduced  in  evidence  the  written  testimony  of 
McLanahan,  before  the  coroner's  inquest  and  the  examining  court, 
and  read  from  that  document  the  statements  corrected  and  denied 
by  McLanahan  on  his  cross-examination  on  this  triaL 

Poindexter  &  Padelford  and  W.  B.  Featherston,  for  the  applicant 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant,  having  been  committed  to 
custody  of  the  sheriff  of  Johnson  county,  by  order  of  an  examining 
court,  for  the  murder  of  one  John  McLennan,  sued  out  a  writ  of 
habeas  corpus  with  a  view  of  getting  bail  before  the  Hon.  J.  M. 
Hall,  judge  of  the  eighteenth  judicial  district.  Upon  a  full  hearing 
of  the  testimony  adduced,  he  was  refused  bail  by  said  district  judge 
and  was  remanded  to  custody,  and  this  is  the  judgment  here  ap- 
pealed from.  As  the  evidence  is  exhibited  to  us  in  the  record  before 
us,  we  are  of  opinion  that  the  case  is  bailable,  and  the  record  shows 
that  applicant  can  give  bail  in  the  sum  of  $2,500.  Amount  of  his 
bail  is  fixed  at  that  sura,  and  upon  his  execution  of  a  bond  in  said 
amount  of  $2,500,  with  good  and  sufficient  sureties,  conditioned  as 
the  law  directs,  the  said  sheriff  of  Johnson  county  will  release  ap- 
pellant from  restraint  and  custody  for  said  alleged  crime. 

The  judgment  is  reversed  and  bail  is  granted  in  $2,500. 

Ordered  accordingly. 

[Opinion  delivered  February  3,  1886.] 
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[No.  1920.]  „, 

.  28    188 

Z.  A.  Stephens  v.  The  State.  ^  w- 

I  20    256 

1.  Murder.— Indictment  for  murder,  alleging  that  the  homicide  was  com-  go  26fti 

mitted  with  malice  aforethought,  is  sufficient  without  alleging  that  the        ;  85   128 
killing  was  unlawful 

2.  Practice — Evidence. —  See  the  statement  of  the  case  for  the  testimony  of 

Mrs.  Davis  and  Frank  Sanders,  witnesses  fur  the  State,  held  to  have  been  im- 
properly admitted  because  the  evidence  of  the  first  of  these  witnesses  was 
irrelevant,  and  tended  in  no  degree  to  establish  the  guilt  of  the  accused,  and 
because  the  evidence  of  the  second  witness  was  not  responsive  to  the  ques- 
tion propounded  by  the  counsel  for  the  accused,  was  not  elicited  by  the 
defense,  and  was  hearsay. 

3.  Same. —  Declarations  of  defendant  concerning  the  crime  charged  against 

him,  made  ten  or  fifteen  minutes  after  the  commission  of  the  same,  and  after 
he  had  gone  a  distance  of  four  or  five  hundred  yards  from  the  place  of  the 
homicide,  cannot  be  treated  as  res  gestae,  and,  therefore,  are  not  admissible 
in  his  behalf. 

4.  Same  —  Privilege  op  Counsel— Charge  op  the  Court.— In  view  of  the 

facts  that  the  character  of  the  defendant  was  not  put  in  issue  by  the  evi- 
dence, and  that  the  trial  court  rejected  evidence  to  the  effect  that  the 
defendant  was  once  arrested  for  robbery,  it  was  a  palpable  abuse  of  the  privi- 
lege of  argument  on  the  part  of  the  counsel  for  the  State  to  discuss  the  one 
and  advert  to  the  other  in  argument.  See  the  statement  of  the  case  for  a 
special  charge  as  to  the  presumption  of  law  concerning  character,  which,  in 
view  of  the  improprieties  noted,  should  have  been  given  in  this  case. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before 
the  Hon.  W.  E.  Collard. 

The  indictment  in  this  case  charged  the  appellant  with  the  murder 
of  Buck  Scales,  in  Milam  county,  Texas,  on  the  27th  day  of  February, 
1885.  His  trial  resulted  in  his  conviction  for  manslaughter,  and 
his  punishment  was  assessed  at  a  term  of  two  years  in  the  peniten- 
tiary. 

Mrs.  Miranda  Scales  was  the  first  witness  for  the  State.  She 
testified  that  Buck  Scales,  the  deceased,  died  on  the  1st  day  of 
March,  1885,  from  the  effects  of  pistol-shot  wounds  inflicted  on  the 
night  of  February  28,  1885,  at  the  house  of  W.  S.  Davis,  in  Milam 
county,  Texas.  A  child's  party,  at  which  only  children  under  the 
age  of  twelve  years  were  permitted  to  dance,  was  given  at  Davis's 
house  on  that  night.  The  deceased,  his  brother  A.  M.  or  "  Bud  " 
Scales,  and  the  defendant  attended  the  party.  Sometime  prior  to 
this  party,  the  deceased  told  the  witness  that  he  wanted  to  whip 
Stephens,  the  defendant,  but  did  not  know  him  even  by  sight,  and 
•charged  the  witness  to  point  the  defendant  out  to  him  at  the  first 
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opportunity  which  might  arise.  When  the  deceased  walked  from 
the  front  gallery  into  the  room  where  the  children  were  dancing, 
the  defendant  was  standing  near  John  Bingham,  leaning  against  a 
bureau  which  stood  in  the  room  near  the  door.  Witness  told  the 
deceased  that  the  defendant  was  present.  Deceased  asked :  "  Where 
is  he?"  Witness  replied:  "There  he  is,  right  there  by  you,"  point- 
ing to  the  defendant.  Deceased  walked  up  to  the  defendant  and 
said  to  him:  "Come  out  here,  I  want  to  see  you."  Defendant  re- 
plied :  "  Very  well,  sir,"  and  followed  the  deceased  out  of  the  house. 
Witness  heard  a  pistol  shot  just  after  the  two  parties  passed  beyond 
the  door. 

About  two  years  prior  to  the  shooting,  and  while  the  defendant 
and  A.  M.  (Bud)  Scales,  the  witness's  husband,  were  living  together, 
the  defendant  told  the  witness  that  he  wrote  a  letter  to  the  daugh- 
ter of  Buck  Scales  (deceased),  and  that  the  same  was  returned  to 
him  without  answer  and  unopened,  and  that  he  intended  to  have 
revenge  upon  the  Scaleses  for  that  treatment.  Witness's  husband 
and  defendant  did  not  fall  out  about  that  remark,  which  witness  re- 
ported to  her  husband.  Witness  attached  no  importance  to  the 
letter  episode,  and  paid  no  attention  to  the  threat  to  which  it  gave 
rise.  Old  man  and  old  lady  Scales  knew  all  about  the  letter  matter, 
which,  though  it  was  not  regarded  as  a  serious  matter,  was  discussed 
in  the  family.  At  the  time  of  the  letter  incident  the  deceased  lived 
in  Williamson  county.  He  moved  to  Milam  county  during  the  fall 
of  1884,  and  it  was  after  his  removal  that  he  requested  witness  to 
point  the  defendant  out  to  him.  The  night  of  the  shooting  was  the 
first  opportunity  witness  had  of  doing  so.  If  defendant  had  ever 
been  in  deceased's  house,  or  knew  or  had  seen  deceased's  daughter, 
witness  did  not  know  it,  and  she  knew  nothing  more  about  the  letter 
than  defendant  told  her.  If  the  defendant  ever  arrested  the  witness's 
hrusband,  Bud  Scales,  witness  did  not  know  it.  Bud  Scales  was 
arrested  in  Johnson  county  and  brought  back  to  Milam  county  at 
the  time  that  the  defendant  was  a  deputy  sheriff,  and  witness  learned 
that  he,  defendant,  was  a  witness  against  the  said  husband,  and  was 
"  working  up  "the  case  against  him.  Witness  had  never  heard  the 
deceased  say  that  defendant  should  never  appear  to  testify  in  that 
case.  Witness  reported  the  defendant's  remark  about  the  letter 
prior  to  the  arrest  of  her  husband.  Deceased  did  not  visit  the  wit- 
ness's house  while  defendant  lived  there.  Witness  did  not  notice 
the  hands  of  the  deceased  as  he  and  defendant  passed  out  of  the 
door  at  Davis's  bouse,  just  before  the  shooting,  and  could  not  say 
that  he  did  or  did  not  have  them  in  his  pockets.    Defendant,  when 
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be  was  accosted  by  the  deceased,  was  standing  against  the  bureau, 
his  hand  in  his  bosom,  looking  at  the  dancing. 

Frank  Sanders  was  the  next  witness  for  the  State.  He  testified, 
in  substance,  that  he  took  his  children  to  Davis's  house  to  the  party 
on  the  night  of  the  shooting.  Leaving  his  children  in  the  dancing 
room,  he  retired  to  the  gallery,  where  he  spent  some  time  in  conver- 
sation with  the  deceased.  After  a  time  the  deceased  left  the  gal- 
lery and  went  into  the  dancing  room.  Witness  followed  as  far  as 
the  door,  where  he  stopped  and  watohed  the  dancing  for  a  few 
minutes,  and  then  returned  to  the  gallery,  and  took  up  his  position 
against  a  post.  Presently  two  persons  passed  from  the  house  to  the 
center  of  the  gallery,  but  witness,  apprehending  no  trouble  of  any 
kind,  paid  no  attention  to  them,  and  did  not  observe  who  they 
were.  His  attention  was  presently  attracted  by  words  which  he  did 
not  understand,  and  he  turned  just  in  time  to  see  the  pistol  dis- 
charged, and  deceased's  coat  fly  back  at  the  left  side.  Deceased  and 
defendant  were  standing  on  the  gallery  facing  each  other.  De- 
ceased's left  hand  was  hanging  down  by  his  left  side,  which  was 
towards  witness,  and  his  right  hand  was  not  visible  to  the  witness. 
Deceased  caught  defendant  by  the  shoulder  and  pressed  him  back- 
wards, the  defendant  retiring  backwards  into  the  dancing  room.  A 
second  shot  was  fired  about  the  time  the  parties  entered  the  door,  and 
the  two  fell  about  the  middle  of  the  floor.  Witness  ran  in  to  get 
his  children  out  of  the  way  of  danger,  and  saw  no  more.  Deceased's 
left  hand  was  crippled  during  the  war.  Witness  saw  no  weapon  in 
the  deceased's  hand,  nor  did  he  see  deceased  strike  the  defendant. 
Gus  Cox  was  on  the  gallery  when  the  shooting  occurred. 

The  cross-examination  of  this  witness  elicited  the  evidence  which 
is  referred  to  in  the  second  head-note  of  this  report.  The  transcript 
recites  it  as  follows :  "  Defendant  asked  the  witness  if  he  dkL  not 
have  a  conversation  with  the  deceased,  Buck  Scales,  just  before  the 
difficulty  began.  He  said  that  he  did.  The  defendant's  counsel 
then  asked  him  if  the  deceased,  Buck  Scales,  did  not  try  to  borrow 
a  pistol  from  him.  Witness  answered:  'He  inquired  of  me  if  I 
carried  my  pistol  with  me  on  every  trip  I  went  out  peddling..  I  told 
him  that  I  did.'  He,  deceased,  said :  '  Well,  then,  that  settles-! t;  I 
understand  they  are  putting  up  a  job  on  me,  and  I  have-nothing  to 
defend  myself  with  but  an  old  shot-gun  as  heavy  as -a  feneerail.'" 

Gus  Cox  testified,  for  the  State,  that  he.  went  to  the  patty  at 

Davis's  to  play  the  fiddle  for  the  children, to  dance  to.    Witness's 

arm  becoming  tired  during  one  of  the  dances,  he  was  relieved  by 

another  fiddler  and  retired  to  the  gallery,  leaving,  the  dance  in  prog- 
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ress.  He  passed  and  shook  bands  with  the  defendant  at  the  bureau, 
met  and  shook  hands  with  the  deceased  at  the  door,  the  deceased 
going  into  the  room,  and  witness  passed  out  to  the  gallery,  where 
he  met  and  shook  hands  with  Frank  Sanders.  Within  a  few  min- 
utes witness  turned  and  looked  into  the  room  and  saw  deceased  take 
his  hand  from  the  defendant's  shoulder,  and  heard  him  say  to  the 
defendant:  "Come  out  here;  I  want  to  talk  to  you."  The  two 
walked  out  of  the  room,  the  deceased  in  advance.  As  the  defend* 
ant  passed  out  of  the  door  to  the  gallery  witness  saw  him  thrust  his 
hand  into  his  bosom,  and  as  he  was  withdrawing  it,  the  witness  saw 
what  he  took  to  be  a  white-handled  pistol.  Defendant  was  with- 
drawing his  hand  from  his  bosom  about  the  time  he  reached  the 
middle  of  the  gallery,  at  which  point  the  deceased  turned  and  asked 
defendant:  "What  do  you  mean  by  that?"  Defendant  replied:  "I 
will  show  you  what  I  mean,"  fired,  and  shot  the  deceased.  Witness 
knew  positively  that  the  deceased  did  not  have  his  hand  in  his 
pocket,  and  that  he  had  nothing  in  his  hand  when  shot.  Witness 
looked  particularly  at  deceased  as  soon  as  he  saw  defendant's  hand 
in  bis  bosom,  being  impressed  with  the  conviction  that,  if  deceased 
was  armed,  shooting  would  ensue,  in  which  case  he  wanted  to  get 
away  from  the  vicinity.  Witness  left  as  soon  as  the  firing  com- 
menced, and  saw  no  more  of  the  difficulty  between  deceased  and 
defendant.  Witness  was  summoned  by,  and  assisted  Deputy  Sheriff 
Chapman  to  arrest  the  defendant. 

Cross-examined,  the  witness  stated  that  he  passed  one  night  at 
the  house  of  Jim  Avery  about  a  week  after  the  shooting,  and,  in 
the  course  of  a  conversation  with  said  Avery,  about  the  shooting, 
said  that,  if  defendant  or  any  other  man  was  to  shoot  in  his  house 
among  his  women  and  children,  he,  witness,  would  shoot  him  like  a 
dog  or  wolf.  He  denied  that  in  that  conversation  he  said  to  Avery: 
"  I  would  shoot  Stephens  (defendant)  as  soon  as  I  would  a  wolf  if  I 
could  see  him."  After  the  difficulty  in  which  deceased  was  shot, 
witness  saw  a  part  but  not  the  beginning  of  a  difficulty  between  the 
defendant  and  Bud  Scales.  When  witness  first  saw  defendant  and 
Bud  Scales,  they  faced  each  other  from  opposite  sides  of  a  wagon, 
Bud  Scales  endeavoring  to  shoot  defendant  and  defendant  endeavor- 
ing to  escape  Bud  by  dodging.  When  Scales  would  try  to  shoot 
over  the  wagon,  defendant  would  dodge  down,  and  when  Scales, 
would  stoop  to  shoot  under  the  wagon,  defendant  would  rise  up. 
Finally  by  a  rapid  movement  Bud  Scales  succeeded  in  firing  under 
the  wagon,  his  shot  taking  effect  in  defendant's  thigh.  Witness  then 
caught  Scales  to  prevent  him  from  shooting  again,  and  defendant 
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fled  around  the  house,  and  witness  saw  no  more  of  him  for  the  time. 
Scales  released  himself  from  witness  by  threatening  to  shoot  wit* 
ness,  and  started  in  pursuit  of  defendant,  but  was  stopped  at  the 
chimney  at  the  corner  of  the  house*  tt  is  not  true  that  the  witness 
caught  and  held  Bud  Scales  until  defendant  passed  beyond  the 
shelter  of  the  wagon,  and  then  released  him  with  the  cry:  "Now, 
Bad  1  Now  is  your  time !"  On  the  contrary  he  held  Scales  as  long  as 
he  could  after  defendant  left  the  cover  of  the  wagon. 

Witness,  Bud  Scales  and  Mark  Baxley  put  the  deceased,  then 
wounded,  into  the  wagon  and  took  him  home,  witness  driving  the 
wagon.  Witness  could  not  remember  that  any  other  person  assisted 
either  in  putting  deceased  in  the  wagon  at  Davis's  or  taking  him  out 
at  his  home.  Mose  Waddell  was  at  deceased's  house  when  the 
wagon  arrived,  but  if  he  aided  in  taking  deceased  out  of  the  wagon,  . 
the  witness  could  not  recall  that  fact*  Witness  did  not  hear  do 
ceased  say,  when  he  was  being  taken  out  of  the  wagon:  "I  could 
have  killed  the  scoundrel,  but  he  was  too  quick  for  me."  It  was 
possible  that  he  may  have  made  such  remark,  but,  if  he  did,  wit* 
ness  did  not  hear  it.  Mose  Waddell,  John  Poe,  old  man  Sam  Scales, 
deceased's  two  daughters,  and  perhaps  others  were  at  deceased's 
house  when  the  wagon  with  the  deceased  reached  home.  After  he 
was  safely  placed  in  the  house,  deceased  remarked:  "I  could  have 
•killed  him  in  the  house,  but  I  did  not  want  to  shoot  among  the 
women  and  children*" 

Mrs.  W.  S.  Davis  testified,  for  the  State,  that  she  was  the  wife  of 
the  W.  S.  Davis  at  whose  house  the  shooting  occurred.  The  defend- 
ant, among  quite  a  number  of  adults,  was  present  at  a  child's  party 
given  at  W.  S.  Davis's  house,  on  the  night  of  the  shooting,  but  he 
was  not  invited  to  attend.  Deceased  brought  his  children,  who 
were  invited  guests,  early  in  the  evening.  Defendant  appeared 
about  9  o'clock,  and,  so  far  as  the  witness  knew,  came  alone.  If  he 
came  with  the  witness's  husband,  who  was  the  head  of  the  house- 
hold, the  witness  did  not  know  it.  The  witness  and  the  defendant 
were  on  bad  terms  at  the  time,  and  had  not  spoken  to  each  other  for 
eighteen  months.  Witness  first  saw  the  defendant  on  that  night 
when  he  took  his  position  in  the  house  between  the  door  of  the 
dancing  room  and  a  bureau.  A  few  minutes  after  the  defendant 
got  into  the  house,  witness  saw  the  deceased  approach  the  bureau. 
He  then  walked  from  the  room  to  the  gallery,  the  defendant  follow- 
ing behind.  Defendant  halted  near  the  door,  and  presently  witness 
heard  the  discharge  of  a  pistol.  Witness  then  saw  defendant  back* 
ing  into  the  room  through  the  door,  the  deceased  following  with  his 
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bands  on  him.  About  this  time  another  shot  was  fired.  Deceased 
made  no  motion  or  demonstration  towards  the  defendant  when  be 
approached  him  near  the  bureau,  but  merely  invited  him  to  a  talk 
outside.  He  had  nothing  in  his  hand  that  the  witness  saw.  The 
casualties  resulting  from  the  difficulty  were  the  death  of  Mr. 
Hodges,  the  wounding  and  subsequent  death  of  the  deceased  and  the 
wounding  of  Frank  Sibley.  The  wife  of  A.  M.  (Bud)  Scales  was  the 
witness's  daughter. 

The  cross-examination  of  this  witness  elicited  the  testimony  first 
alluded  to  in  the  second  head-note  of  this  report.  She  stated  that 
her  son-in-law,  Bud  Scales,  was  once  arrested  by  the  defendant,  and 
that  her  unfriendly  feelings  toward  the  defendant  dated  from  the 
time  of  that  arrest.  At  this  point  the  State  requested  the  witness 
to  state  the  reason  of  her  unfriendly  feeling  for  the  defendant,  and 
she  was  permitted  to  state,  over  the  objections  of  the  defendant, 
that,  after  Bud  Scales  was  indicted,  papers  for  his  arrest  were  placed 
in  the  hands  of  the  defendant,  who  was  then  a  deputy  sheriff,  for 
execution.  Bud  Scales  had  then  gone  off,  and  defendant  told  his, 
Bud's,  wife  (witness's  daughter)  that  if  she  would  go  off,  join  Bud 
and  stay  with  him,  he  would  not  bother  about  him,  but  that  if  she 
remained  in  the  county,  he  would  be  compelled  to  arrest  Bud  if  he 
could.  Accordingly,  Bud's  wife  disposed  of  her  property  at  a  sac- 
rifice and  went  to  her  husband  in  Johnson  county,  whither  the  de- 
fendant followed  and  arrested  Bud  Scales  and  brought  him  back. 
That  treatment  of  her  daughter  inspired  the  witness's  ill  will  to  the 
defendant.  Buck  and  Bud  Scales,  the  former's  two  daughters  aged 
respectively  fourteen  and  sixteen  years,  John  and  Sarah  Bingham, 
Gus  Cox,  John  Poe  and  other  grown  people  were  at  the  party,  but 
no  one  was  an  invited  guest  except  the  children  under  the  age  of 
twelve  years. 

John  W.  Poe  testified,  for  the  State,  that  he  was  in  attendance 
upon  the  juvenile  party  at  Davis's  house  on  the  night  of  the  shoot- 
ing, but  saw  nothing  of  the  difficulty  between  the  defendant  and 
the  deceased.  He  saw  the  defendant  as  he  ran  around  the  house 
with  Bud  Scales  after  him.  Believing  that  the  defendant  had  gone, 
the  witness  continued  his  way  to  the  bouse,  and  as  he  stepped  in  at 
the  front  door  he  saw  the  defendant  run  in  at  the  back  door  of  the 
kitchen,  and  through  into  the  front  room,  with  Hodges  in  pursuit. 
Beaching  the  front  room,  defendant  rushed  to  the  corner,  caught  up 
Davis's  gun,  which  was  standing  there,  turned  with  it  and  fired 
upon  Hodges,  and  then  fled  with  the  gun  over  his  shoulder  through 
the  front  door,  and  witness  saw  no  more  of  him.    Witness  did  not 
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help  put  the  deceased  in  the  wagon,  did  not  go  with  the  party  who 
took  deceased  home,  and  was  not  at  the  deceased's  honse  when  the 
party  arrived  with  him,  and,  of  course,  did  not  help  take  deceased 
out  of  the  wagon.  The  wagon  in  which  deceased  was  taken  home 
belonged  to  witness,  and  witness  did  not  know  that  it  was  used  by 
Gus  Cox  and  others  to  take  deceased  home,  until  it  was  brought 
back. 

Berry  Bounds  testified,  for  the  State,  that  the  ball  which  pro- 
duced the  death  of  the  deceased  entered  his  breast  under  the  left 
nipple.  Witness  saw  the  deceased  a  very  short  time  before  his  death. 
Internal  hemorrhage  was  then  in  progress,  and  death  was  inevit- 
able. Deceased,  while  yet  rational,  made  a  voluntary  statement  to 
the  witness  respecting  the  fatal  rencontre.  Witness  asked  no  ques- 
tions, but  as  he  entered  the  room  was  called  by  deceased  to  his  bed- 
side. Deceased  then  said :  "  Uncle  Berry,  I  want  to  tell  you  how  it 
happened.  1  was  at  the  party  at  Davis's,  and  saw  Zed  Stephens 
there.  I  asked  him  to  come  out  on  the  gallery,  as  I  wanted  to  see 
him.  When  we  got  out  on  the  gallery  I  turned  around  and  saw 
him  pulling  bis  pistol  out  of  his  bosom,  and  I  asked  him  what  he 
meant.  He  replied:  *D — n  you,  I'll  show  you  what  I  mean,'  and 
shot  me  in  the  groin.  I  grabbed  him  to  take  the  pistol  away  from 
him.  He  backed  into  the  house,  and  as  we  were  going  in  he  shot 
mo  in  the  breast,"  putting  his  hand  on  his  left  breast.  "I  had  been 
told  that  they  had  put  up  a  job  on  me,  but  I  did  not  believe  that 
ray  neighbors  would  do  such  a  thing,  and  I  went  right  into  it."  A. 
JL  Smith  was  present  when  the  deceased  made  the  statement  re- 
peated by  the  witness. 

Cross-examined,  the  witness  said  that  he  could  not  admit  that  he 
was  on  friendly  terms  with  the  defendant.  He  felt  towards  the 
defendant  as  he  would  feel  towards  any  man  who  bad  committed  a 
like  crime.  A  prosecution  for  horse  theft  was  pending  agamst  Bud 
Scales  at  the  time  of  the  difficulty.  Defendant  was  a  State's  wit- 
ness in  that  case,  and  the  witness  was  under  process  to  appear  as  a 
witness  for  the  defense.  Witness  had  never  heard  deceased  utter  a 
threat  against  defendant. 

A.  K  Smith  testified,  for  the  State,  that  he  was  at  the  house  of 
the  deceased  just  before  his  death,  and  heard  a  conversation  between 
deceased  and  Berry  Bounds.  Deceased  started  to  tell  the  witness 
about  the  manner  of  his  injury,  but  stopped  and  asked  if  any 
improper  person  was  present.  Being  informed  that  there  was  not, 
be  proceeded  to  make  the  statement  to  Bounds,  substantially  as  it 
was  recited  by  Bounds.    During  the  time  of  this  interview,  the 
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deceased  requested  the  witness  to  cat  off  the  right  hand  pocket  of 
his  pants,  as  the  contents  hurt  him  in  the  manner  he  was  lying. 
Witness  replied  that  he  could  remove  them  without  cutting  the 
pocket.  Deceased  replied  that  he  would  have  no  more  use  for  the 
pocket,  and  to  out  it  out  as  the  easier  way  to  remove  its  contents. 
Witness  then  cut  out  the  pocket,  which  he  found  to  contain  $1.50 
and  a  pair  of  brass  knucks. 

Cross-examined,  the  witness  repeated  his  statement  that  when  he 
emptied  the  pocket  he  cut  from  the  pants  of  the  deceased  he  found 
it  to  contain  a  pair  of  brass  knucks.  In  January,  1885,  while  the 
deceased  was  at  the  witness's  mill,  Henry  Quinn  came  there,  and  in 
the  course  of  a  conversation  asked  witness  what  kind  of  a  man 
Stephens,  the  defendant,  was.  Deceased  asked  witness,  after  Quinn 
left,  what  he,  Quinn,  wanted.  Witness  replied  to  him  and  be, 
deceased,  said :  "I  can  tell  him  if  he  wants  to  know.  Stephens 
and  all  of  his  friends  are  thieves  and  rascals,  and  I  want  to  tell 
Quinn  so  to  see  if  he  will  take  it  up,  and  if  he  does  I  want  to  whip 
him."  Witness  told  deceased  that  he  wanted  no  rows  about  his 
mill.  The  witness  never  reported  deceased's  remark  to  either 
Quinn  or  the  defendant.  Deceased  was  a  very  large,  muscular  man, 
about  six  feet  and  four  inches  tall,  and  near  about  twice  the  size 
and  strength  of  the  defendant,  who  would  weigh  perhaps  one  hun- 
dred and  thirty  pounds. 

A.  M.  (Bud)  Soales  testified,  for  the  State,  that  he  was  in  attend- 
ance upon  the  party  at  Davis's,  but  saw  nothing  of  the  difficulty 
until  after  the  pistol  shots  were  fired.  When  the  witness  first  saw 
the  defendant  the  latter  was  on  the  floor  struggling  with  the  de- 
ceased for  the  possession  of  the  pistol.  Deceased,  who  was  on  top 
of  defendant,  had  hold  of  the  pistol  with  one  hand,  and  the  defend- 
ant held  it  with  both  hands.  Deceased  exclaimed:  "Oh  Bud,  help 
me!  He  has  killed  me.  Try  to  get  this  pistol  from  him."  Witness 
caught  the  pistol  with  both  hands,  when  the  deceased  turned  it  loose, 
and  defendant  turned  the  muzzle  towards  witness  in  an  effort  to 
shoot  the  witness,  but  the  witness  thrust  his  thumb  between  the 
hammer  and  the  cartridge,  and  so  prevented  the  discharge  of  the 
pistol,  and  finally  wrenched  the  weapon  from  the  defendant.  De- 
fendant crawled  from  under  deceased  and  ran  out  of  the  house. 
Deceased  said:  "He  has  killed  me;  give  me  the  pistol."  Witness 
handed  the  pistol  to  the  deceased,  and  he  started  in  pursuit  of  the 
defendant.  He  got  as  far  as  the  edge  of  the  gallery,  when  ho  fell 
and  dropped  the  pistol.  Witness  caught  up  the  pistol  and  pursued 
the  defendant,  who  took  refuge  behind  a  wagon.    Witness  followed 
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to  the  opposite  side  of  the  wagon,  and  after  a  little  maneuvering 
managed  to  get  a  shot  at  the  defendant,  firing  under  the  wagon. 
Gus  Cox  then  caught  witness  and  defendant  fled  around  the  house. 
Witness  made  Cox  release  him,  and  followed  the  defendant  with  the 
pistol  as  far  as  the  chimney  at  the  end  of  the  house,  where  he  met 
W.  S.  Davis  and  others,  who  stopped  him  and  proposed  to  take  the 
pistol  from  him,  which  the  witness  told  them  they  could  not  da 
Davis  then  told  witness  that  defendant  was  gone,  and  the  witness 
thereupon  surrendered  the  pistol  to  Davis. 

Cross-examined,  the  witness  stated  that  his  wife  was  W.  S.  Davis's 
daughter.  Witness,  his  wife  and  their  children  were  at  Davis's 
house  in  attendance  upon  the  party.  A  few  minutes  before  the 
shooting  witness  proposed  to  his  wife  to  go  home.  She  replied 
that  it  was  not  yet  9  o'clock  by  ten  minutes,  a  fact  which  witness 
verified  by  consulting  the  clock.  The  witness  was  prosecuted  for 
horse  theft.  The  defendant,  who  was  a  deputy  sheriff,  was  a  wit- 
ness for  the  State,  was  serving  papers  in  the  case,  and  was  engaged 
in  working  up  the  case  against  the  witness.  Witness  left  Milam 
county  and  went  to  Johnson  county,  where  he  was  arrested  and 
brought  back.  This  arrest  in  Johnson  county,  the  witness  had 
been  informed,  was  brought  about  by  the  instrumentality  of  the 
defendant.  Witness  helped  to  place  the  deceased  in  Gus  Cox's 
wagon  that  night,  and,  with  Mark  Baxley,  Gus  Cox,  John  Poe  and 
deceased's  two  daughters,  went  to  deceased's  home  with  the  wagon. 
As  the  party  with  the  wagon  passed  out  of  the  gate  at  Davis's, 
they  met  Sam  Scales,  a  brother  of  the  witness  and  the  deceased, 
and  Mose  Waddell,  who  accompanied  the  party  and  the  wagon  to 
the  deceased's  house.  Witness,  Gus  Cox,  Mark  Baxley  and  John 
Poe  took  the  deceased  from  the  wagon  into  the  house.  Mose 
Waddell  was  then  standing  at  the  gate,  but  did  not  help  remove 
deceased,  nor  did  he  touch  him.  Deceased  did  not  say  that  he 
would  have  "killed  the  scoundrel  but  he  was  too  quick"  for  him. 
He  did  say:  "  I  could  have  killed  him  in  the  house,  but  I  did  not 
want  to  shoot  among  the  women  and  children." 

R.  B.  Shelton  testified,  for  the  State,  that  he  knew  the  defendant, 
Bill  Smith,  Alvin  Hart,  Gus  Cox  and  one  Harris.  Witness  did  not 
tell  Alvin  Hart  and  Harris  that  the  defendant  told  him  that  he,  de- 
fendant, and  Bill  Smith  had  "  put  up  a  job"  on  the  deceased,  and 
had  agreed  to  kill  him, —  the  defendant  to  do  the  killing.  The  first 
intimation  that  witness  ever  had  that  such  a  statement  was  to  be 
imputed  to  him  was  when  A.  Hart  and  Harris  accosted  him  in  the 
presence  of  the  three  Thomas  boys,  who  were  now  in  attendance 
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upon  court  and  sequestered  under  the  rule,  and  disclosed  their  pur* 
pose  to  extort  such  testimony  from  him.  Hart  on  that  occasion 
covered  witness  with  his  gun,  and  the  two  told  him  that  they  were 
going  to  report  that  witness  had  told  them  that  defendant  had  told 
him,  witness,  that  he,  defendant,  and  Bill  Smith  had  put  up  a  job 
on  deceased,  and  would  kill  him.  They  further  told  witness  that,  if 
he  denied  that  statement  after  they  made  it,  they  would  kill  him. 
The  witness  did  not  tell  Hart  and  Harris  that  the  killing  happened 
just  as  he,  witness,  had  told  them  it  would  happen.  Witness  could 
not  and  did  not  know  that  the  killing  was  going  to  take  place.  Wit- 
ness did  not  go  to  Hart's  house  on  the  morning  after  the  difficulty 
and  ask  Hart  to  go  with  him  to  the  home  of  deceased,  but  he  did 
ask  Hart  to  go  with  him  to  Davis's  to  get  the  true  particulars  of 
the  shooting.  Witness  and  Hart,  however,  did  go  to  deceased's 
house  on  that  morning.  Witness  did  not  feed,  harbor  or  in  any  way 
aid  the  defendant  after  the  shooting.  Witness  did  not  tell  the 
searching  party  in  pursuit  of  defendant  that  he  had  not  seen  the 
defendant,  but  did  tell  them,  and  truthfully,  that  he  did  not  then 
know  the  whereabouts  of  the  defendant.  Witness  had  a  party  at 
his  house  on  the  night  of  the  shooting.  Defendant  came  by  wit- 
ness's  place  after  the  shooting,  and  stopped  there  a  few  minutes  in 
conversation  with  witness.  He,  defendant*  was  then  working  on 
the  place  of  the  widow  Thomas,  about  a  mile  from  the  witness's 
place. 

Wyatt  Lipscomb  testified  that  he  was  sheriff  of  Milam  county 
when  Bud  Scales  was  indicted  for  horse  theft.  Defendant  was  then 
a  deputy  under  the  witness,  was  a  witness  for  the  State  against  Bud 
Scales,  and  worked  up  the  case  against  him.  He  found  out  and  re- 
ported to  witness  that  the  said  Scales  was  in  Johnson  county,  to 
which  county  the  witness  went  and  arrested  the  said  Scales.  De- 
fendant was  not  a  deputy  under  the  witness  at  the  time  the  deceased 
was  shot.    The  State  closed. 

John  Bingham  was  the  first  witness  for  the  defense.  He  testified 
that  he  attended  the  juvenile  party  at  Davis's  house,  and,  just  before 
the  difficulty,  stood  between  the  bureau  and  the  door  in  the  dancing* 
room,  one  arm  resting  on  the  bureau.  Defendant  stood  next,  resting 
one  arm  on  the  witness's  shoulder.  The  two  were  merely  looking 
on  at  the  dancing.  Presently  the  deceased  came  into  the  danc- 
ing-room and  told  his  daughters  to  go  home,  who  objected  that  it 
was  then  but  9  o'clock.  Deceased  then  passed  to  a  point  near 
the  bureau,  when  Bud  Soales's  wife  said  to  him :  "  There  is  Stephens." 
Deceased  asked:  "Where?"    Mrs.  Scales  replied:  c« There;  right 
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there  at  you."  Deceased  then  approached  the  bureau,  thrust  his 
right  band  in  his  pocket,  touched  the  defendant  with  his  left  hand, 
and  said :  "  Come  out  here,  young  man,  I  want  to  see  you."  Ap- 
parently be  was  angry.  Defendant  followed  the  deceased  out  of 
the  room  to  the  gallery,  remarking  only :  u  All  right."  Witness  fol- 
lowed as  far  as  the  door,  where  he  stopped.  Just  as  the  witness 
reached  the  door,  he  saw  the  deceased  turn  and  confront  the  de- 
fendant, and  say  something  which  he  did  not  understand.  Defend- 
ant in  reply  to  what  was  said  by  the  deceased  asked :  "  What  do 
you  mean  ? "  Deceased  replied :  "  D — n  you,  I  will  show  you  what 
I  mean."  Witness  observed  that  the  deceased's  right  arm  was  in 
motion  as  if  in  an  effort  to  draw  something  from  his  pocket.  At 
about  that  time  defendant  drew  his  pistol  and  fired.  Deceased  then 
caught  defendant  and  pushed  him  backwards  into  the  room,  where 
in  the  scuffle  that  ensued  they  fell  to  the  floor,  deceased  on  top. 
Bud  Scales  then  joined  in  the  struggle.  Defendant  managed  to 
escape  from  bis  antagonist  and  fled  through  the  front  door. 

W.  S.  Davis  was  the  next  witness  for  the  defense.  He  testified 
that  he  left  his  house,  at  which  the  children's  dance  was  going  on, 
a  little  before  9  o'clock,  and  went  to  George  McCown's  to  get  a 
drink,  at  which  place  defendant  was  then  living.  The  defendant 
returned  with  the  witness  to  the  dance.  He  was  neither  invited  nor 
forbidden  to  go  by  the  \yitness.  He  had,  however,  lived  with  the 
witness  at  one  time,  and  knew  that  he  was  perfectly  welcome  to  his 
house.  Defendant  and  witness's  wife  were  not  then  on  good  terms. 
Mrs.  Davis's  enmity  grew  out  of  the  indictment  of  Bud  Sc.iles  for 
horse  theft.  The  witness  had  previously  learned  that  an  ill  feeling 
existed  between  the  defendant  and  the  deceased,  and,  as  he  and  the 
former  passed  through  the  gate,  going  to  the  house,  witness  cautioned 
defendant  that  the  deceased  was  in  the  house,  and  told  defendant 
that  he  wanted  no  disturbance  in  his  house.  Defendant  replied  that 
he  wanted  merely  to  see  the  children  dance,  and  did  not  want  a 
difficulty.  Witness  saw  the  deceased  when  he  stepped  up  to  the 
bureau  at  which  the  defendant  was  standing,  but  did  not  observe 
his  manner,  nor  bow  he  carried  his  hands.  Defendant  was  quietly 
looking  on  at  the  dance  when  he  was  called  out  by  the  deceased. 
Witness  saw  nothing  that  occurred  on  the  gallery,  but  heard  the 
report  of  a  pistol  which  was  there  discharged.  He  saw  the  parties 
when  they  got  back  into  the  house,  and  heard  the  second  shot  that 
was  fired  just  as  they  returned  through  the  door.  Both  belligerents 
fell  to  the  floor.  Deceased  and  his  brother  Bud  took  the  pistol  from 
the  defendant,  and  the  defendant  fled  through  the  front  door,  pursued 
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by  deceased  with  the  pistol.  Deceased  fell  at  the  edge  of  the  gal- 
lery and  dropped  the  pistol,  which  was  then  secured  by  Bud  Scales, 
who  then  pursued  defendant  to  the  wagon  behind  which  he  had 
taken  refuge,  and  fired  at  him.  Defendant  then  fled  from  the  wagon 
around  the  house.  Bud  Scales,  with  the  pistol,  pursued  him  as  far 
as  the  chimney  at  the  end  of  the  house,  where  the  witness  met  and 
disarmed  him.  Just  at  that  moment  a  shot  was  fired  in  the  house. 
Witness's  gun  was  then  standing  at  its  accustomed  place,  in  the 
front  room  between  the  desk  and  the  clock.  Defendant  knew  that 
the  witness  usually  kept  his  gun  in  that  place. 

Nathan  Ward  testified  for  the  defense  that,  when  the  ^difficulty 
began,  he  was  standing  in  the  door  between  the  two  rooms.  He  ran 
out  through  the  back  door  and  around  the  'house,  and  as  he  started 
into  the  front  of  the  house  he  met  the  defendant  in  flight,  with  the 
deceased,  armed  with  a  pistol,  in  pursuit.  Deceased  fell  at  the  edge 
of  the  gallery,  and  dropped  the  pistol.  Bud  Scales  secured  the 
pistol  and  pursued  the  defendant  to  the  wagon  behind  which  he  had 
sought  refuge.  Witness  at  this  time  observed  Gus  Cox  standing 
near  the  gallery  with  an  open  knife  in  his  band.  After  several 
attempts  Bud  Scales  managed  to  fire  a  shot  at  the  defendant  from 
the  opposite  side  of  the  wagon.  Defendant  flinched  as  though 
struck.  Cox  then  caught  deceased,  when  defendant  left  the  cover 
of  the  wagon  in  flight  towards  the  bouse.  When  he  got  clear  of 
the  wagon,  Cox  released  Scales  and  exclaimed:  "Now,  Bud!  Now 
is  your  time."  Bud  Scales  then  ran  after  the  defendant,  and  was 
in  pursuit  when  witness  started  to  the  house.  About  the  time  wit- 
ness reached  the  gallery,  a  shot  was  fired  inside  of  the  house,  and 
defendant  ran  out  at  the  front  door  with  a  shot-gun  on  his  shoulder. 
Witness  then  went  into  the  house  and  found  Hodges  lying  on  the 
ground  just  outside  of  the  back  door.  Witness  asked  Hodges  what 
the  matter  was  with  him.  He  replied :  "  Nath.,  Zed  has  killed  me, 
but  it  was  through  mistake."  On  the  night  after  the  shooting,  the 
witness  and  his  wife  visited  their  brother-in-law,  Frank  Sanders,  and 
his  family,  at  their  house.  The  said  Sanders,  on  that  night,  in  the 
presence  of  witness's  wife  and  the  members  of  his  own  family,  told 
witness  that,  at  Davis's  house,  and  just  before  the  difficulty,  de- 
ceased requested  the  loan  of  his  pistol,  and  that,  in  all  probability, 
be,  Sanders,  would  have  loaned  it  to  him  if  he  had  had  it  with 
him. 

James  Avery  testified  for  the  defense  that,  about  a  week  after  the 
shooting  at  Davis's,  Gus  Cox,  en  route  home  from  Rockdale,  stopped 
over  night  at  the  witness's  house.    In  a  conversation  about  thediffi- 
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culty,  Cox  said  to  witness:  "If  I  could  see  Zed  Stephens,  I  would 
shoot  him  down  like  a  wolf."  He  used  no  qualifying  words  whatever. 
Cox's  remark  was  as  stated  by  witness,  and  not  that  if  "Stephens 
had  shot  in  his  house  among  his  women  and  children,  as  he  had  done 
at  Davis's,  he  would  shoot  him  down  like  a  wolf  or  dog."  "Witness 
was  then  a  deputy  sheriff  of  Milam  county.  Some  time  afterwards, 
Cole  Jones  brought  witness  a  message  from  the  defendant.  Witness 
went  to  a  place  designated,  where  the  defendant  surrendered,  saying 
that  be  was  afraid  of  a  numerous  party  then  in  search  of  him.  Defend- 
ant was  then  taken  to  Cameron  in  a  wagon,  and  at  night,  to  avoid  a 
party  of  men  then  hunting  for  him.  Witness  was  well  acquainted 
with  both  the  defendant  and  Hodges,  and  knew  them  to  be  warm 
personal  friends. 

Mose  Waddoll  testified,  for  the  defense,  that  he  had  almost  reached 
Davis's  house,  en  route  to  the  party,  when  the  shooting  began. 
Mack  Bingham  was  with  him,  and  both  were  horseback.  They  met 
Bud  Scales  and  Ira  Bounds  at  Davis's  gate,  taking  the  deceased 
home  in  a  wagon.  Witness  and  Bingham  returned,  riding  in  advance 
of  the  wagon,  and  were  at  deceased's  gate  when  the  wagon  arrived. 
Witness  and  Bingham  were  requested  to,  and  did  assist  in  re- 
moving deceased  from  the  wagon  into  the  house.  When  he  was 
being  taken  out  of  the  wagon  deceased  remarked,  "I  would  have 
killed  the  scoundrel,  but  he  was  too  quick  for  me."  Bud  Scales  was 
then  present,  standing  at  the  fence,  eight  or  ten  feet  off.  Old  man 
Scales,  deceased's  father,  was  present,  and  stood  near  enough  to  hear 
the  remark. 

Oscar  Jackson  testified,  for  the  defense,  that  about  an  hour  after 
the  shooting  was  alleged  to  have  occurred,  the  defendant  stopped 
at  tho  house  of  the  witness's  father  and,  for  a  few  minutes,  con- 
versed with  the  witness.  (This  conversation  was  excluded  by  the 
court.)  On  tho  following  night  a  large  crowd  of  men  in  pursuit  of 
defendant  came  to  the  house  and  asked  if  Stephens,  defendant,  had 
been  there.  That  crowd  was  composed  of  Bose  Scales,  Joe  Curtis, 
Ham  Poe,  Gus  Cox,  Dave  Monteraan,  Sam  Radford,  and  others  not 
now  remembered  by  witness.  At  another  time  the  same  crowd, 
with  the  possible  exception  of  Cox  and  Scales,  came  to  the  house 
and  asked  the  same  question.  Witness's  father  asked  if  they 
wanted  to  take  defendant  to  court.  The  parties  replied :  "No;  we 
want  to  catch  and  hang  him.    We  are  court  enough  for  him." 

Cole  Jones  testified,  for  the  defense,  that  a  few  days  after  the 
shooting  defendant  came  to  his  house  and  told  him  that  he  was 
afraid  of  the  pursuing,  party,  and  wanted  to  surrender  to  an  officer 
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who  would  protect  him.  Witness  summoned  Avery,  to  whom  de* 
fendant  surrendered.  Avery  and  witness  took  defendant  to  Cam- 
eron at  night,  in  a  wagon.  Defendant  was  then  suffering  from  a 
wound  in  his  thigh. 

R  E.  Jennings  testified,  for  the  defense,  that  he  knew  the  deceased 
in  his  life-time,  but  had  never  known  or  seen  the  defendant  prior  to 
this  trial.  In  December,  1883,  deceased  came  to  the  witness  in  the 
town  of  McDade,  and  asked  him  if  he  knew  a  fellow  named  Zed 
Stephens,  who  was  a  deputy  sheriff  of  Milam  county.  Witness 
replied  that  he  did  not.  The  deceased  then  said  to  witness:  "I 
want  you  to  write  a  letter  to  him  that  the  horse  he  lost  is  down 
here,  and  for  him  to  come  and  get  him.  When  he  comes  I  want  to 
know  it.  lie  is  a  witness  against  my  brother,  Bud  Scales,  up  there, 
charged  with  stealing  a  horse,  and  I  want  to  kill  the  d— d  half- 
nigger  son-of-a-b — h." 

Cross-examined,  witness  stated  that  at  the  time  of  the  interview 
referred  to  he,  witness,  was  constable  of  the  town  of  McDade. 
Witness  and  deceased  were  friends.  Witness  was  then  a  friend  to 
deceased  because  he  had  to  be.  Witness  said  nothing  to  defendant 
about  the  threats.  He  told  other  parties  about  them,  and  they  ad- 
vised witness  not  to  repeat  them;  that,  if  he  did,  and  deceased 
heard  of  it,  he  would  kill  witness.  Deceased  had  lived  at  McDade, 
and  everybody  there  knew  him  and  his  general  character  well. 

The  transcript  contains  the  following:  "The  following  facts  were 
sufficiently  proved  on  the  trial  of  this  case,  viz:  Venue,  time,  and 
the  fact  that  the  deceased  died  from  the  effects  of  the  pistol-shot 
wound  inflicted  by  the  defendant.  Twelve  witnesses  (naming  them) 
proved  threats  by  the  deceased  prior  to  the  difficulty,  covering  the 
period  between  the  difficulty  and  the  preceding  fall  term  of  the  dis- 
trict court.  The  various  threats  were  that  he,  deceased,  would  whip 
Stephens;  stamp  him  into  the  earth  until  he  was  too  small  to  grow 
out  again ;  that  he,  deceased, '  only  wanted  to  see  Stephens  one  time; ' 
that  Stephens  would  never  appear  to  testify  against  Bud  —  many  of 
which  threats  were  communicated  to  the  defendant.  One  witness, 
Tuck  Gardner,  testified  that  on  one  occasion,  on  the  Rockdale  road, 
the  deceased,  then  armed  with  a  shot-gun,  said :  '  I  will  kill  him.' 
By  eighteen  witnesses  (naming  them)  it  was  proved  that  the  general 
reputation  of  the  deceased  in  the  community  in  which  he  lived  was 
that  of  a  violent,  dangerous  man,  and  one  likely  to  execute  any 
threat.  By  three  witnesses  it  was  proved  that  when  he  lived  at 
McDade,  four  or  five  years  ago,  the  deceased  habitually  bore  arms." 

The  defense  concluded  the  testimony  by  putting  in  evidence  the 
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indictment  against  A.  M.  (Bud)  Scales,  charging  him  with  the  theft 
of  John  Armstrong's  horse,  upou  which  indictment  the  defendant's 
name  was  indorsed  as  a  prosecuting  witness.  The  motion  for  new 
trial  raised  the  questions  discussed  in  the  opinion. 

The  special  charge  refused  by  the  court,  and  which  is  referred  to 
in  the  last  head-note  of  this  report,  reads  as  follows : 

"  The  defendant  asks  the  court  to  instruct  the  jury  as  follows: 
You  are  charged  that  the  law  presumes  that  the  defendant  has  a 
good  character,  and  you  cannot  presume  against  it  because  defend- 
ant failed  to  introduce  evidence  of  a  good  character,  and  every  pre- 
sumption in  favor  of  bis  innocence  is  indulged  by  the  law." 

E.  Z.  Antony  filed  an  able  brief  and  argument  for  the  appellant. 

J.  H.  Burt*,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  I.  Under  repeated  decisions  of  this  court,  the 
'  indictment  is  a  good  one.  It  is  in  the  form  which,  has  been  ap- 
proved in  numerous  cases.  (Willson's  Or.  Forms,  388,  p.  173.) 
Alleging,  as  it  does,  that  the  homicide  was  committed  with  malice 
aforethought,  it  was  unnecessary  to  also  allege  that  it  was  "  unlaw- 
ful." If  committed  with  malice  aforethought,  it  was*  necessarily 
unlawful. 

II.  Several  objections  are  urged  to  the  charge  of  the  court,  which 
we  shall  not  take  time  to  discuss.  Some  of  these  objections  are  not 
supported  by  the  record,  and  none  of  them  are  in  our  opinion  well 
founded.  We  have  carefully  scrutinized  the  charge  in  the  light  of 
the  objections  made  to  it,  and  our  conclusion  is  that  it  is  a  full  and 
correct  statement  of  the  law  applicable  to  the  evidence,  and  is  in  no 
respect  materially  erroneous.  It  presents  clearly  the  law  upon  every 
issue,  and  upon  every  phase  of  the  defense  raised  by  the  evidence, 
and  in  as  favorable  a  light  for  the  defendant  as  the  facts  would 
justify.  We  think  the  defendant  has  no  good  ground  of  complaint 
against  the  charge. 

III.  The  testimony  of  Mrs.  Davis,  that  she  had  not  invited  de- 
fendant to  her  house;  that  there  was  bad  feeling  on  her  part  toward 
defendant,  and  stating  the  cause  of  such  bad  feeling,  should  not  have 
been  admitted.  It  was  irrelevant,  and  did  not  legitimately  tend,  in 
even  a  remote  degree,  to  establish  defendant's  guilt.  We  cannot 
say,  however,  that  it  was  not  calculated  to  prejudice  the  defendant 
in  the  minds  of  the  jury.  The  jury  may  have  concluded  from 
this  evidence  that  the  defendant  was  at  Davis's  house  when  the  kill- 
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ing  occurred,  wrongfully,  or  at  least  tinder  circumstances  which  ren- 
dered it  improper  that  be  should  be  there.  They  may  have  concluded 
that  the  defendant  had,  by  his  conduct  towards  Mrs.  Davis's  daugh- 
ter and  son-in-law,  Buck  Scales,  given  Mrs.  Davis  good  cause  to  be 
at  enmity  with  him,  and  that  his  presence  at  hec  house  on  the  oc- 
casion of  the  homicide  was,  under  these  circumstances,  an  insult  to 
her  and  the  Scaleses.  His  presence  there,  as  shown  by  the  evidence, 
was  merely  accidental, —  not  preconceived,  and  for  no  unlawful 
purpose.  He  went  there  with  Mr.  Davis,  the  head  of  the  family, 
to  look  on  at  a  children's  dance,  and  was  quietly  enjoying  the  scene 
when  the  difficulty  between  him  and  the  deceased  began.  His  pres- 
ence at  the  house  being  thus  explained,  the  testimony  of  Mrs.  Davis, 
while  it  did  not  tend  to  prove  malice  or  unlawful  intent  on  the  part 
of  the  defendant  in  going  there,  placed  him  in  the  attitude  of  an 
intruder  upon  the  premises  so  far  as  she  was  concerned,  and  if  her 
testimony  was  considered  at  all  by  the  jury,  it  could  have  produced 
no  other  than  an  unfavorable  impression  upon  their  minds  against 
the  defendant. 

IV.  We  are  of  the  opinion  that  the  testimony  of  the  witness 
Frank  Sanders,  as  to  the  conversation  between  him  and  deceased, 
should  have  been  excluded.  His  answer  was  not  responsive  to  the 
question  propounded  to  him  by  defendant's  counsel,  and  cannot  be 
regarded  as  having  been  elicited  by  the  defendant.  It  was  hearsay, 
and  only  admissible  when  offered  or  called  for  by  the  defendant, 
and  it  was  not  called  for  by  the  question  propounded.  It  was  testi- 
mony calculated  to  prejudice  the  defendant,  as  it  tended  to  show  a 
conspiracy  on  the  part  of  defendant  and  others  to  kill  the  deceased, 
and  was  also  in  corroboration  of  the  dying  declaration  of  the 
deceased. 

V.  We  are  not  prepared  to  say  that  the  court  erred  in  rejecting 
evidence  offered  by  defendant  to  prove  statements  made  by  him 
concerning  the  homicide,  and  the  reasons  which  actuated  him  in 
committing  it.  These  statements  were  made  some  ten  or  fifteen 
minutes  after  the  killing,  and  after  the  defendant  had  gone  a  dis- 
tance of  four  or  five  hundred  yards.  We  do  not  think,  under  the 
circumstances  of  this  case,  that  it  should  be  held  that  such  state- 
ments were  admissible  as  res  geetm.  To  so  hold  would  be  opening 
the  door  for  such  testimony  wider  than  it  has  ever  yet  been  opened 
in  this  State.  (Clark's  Or.  Law,  540,  note;  Pharr  v.  The  State,  10 
Texas  Ct.  App.,  485;  Brunct  v.  The  State,  12  Texas  Ct>  App.,  521: 
Walker  v.  The  State,  13  Texas  Ct.  App.,  618;  Neyhmd  v.  The  State, 
id.,  536.) 
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VI.  It  was  improper  in  counsel  for  the  State  to  discuss  the  char- 
acter of  the  defendant,  as  his  character  was  not  put  in  issue  by  the 
evidence,  and  it  was  likewise  improper  to  inject  into  the  case  the 
fact  that  defendant  had  at  one  time  been  arrested  for  robbery, 
and  stiil  more  improper  for  State's  counsel  to  refer  to  this  fact  in  his 
argument,  when  the  court  had  excluded  the  evidence  in  relation  to 
it.  In  view  of  these  improprieties  in  the  trial,  we  think  the  court, 
in  order  to  prevent,  as  far  as  possible,  any  prejudice  to  the  defend- 
ant by  reason  thereof,  should  have  given  the  jury  the  special  charge 
requested  by  defendant's  counsel,  as  to  the  presumption  of  the  law 
concerning  character. 

Other  questions  than  those  we  have  discussed  are  presented  in 
the  record,  and  in  the  brief  and  argument  of  counsel  for  defendant, 
but  they  are  questions  of  minor  importance,  and  may  not  arise  on 
another  trial,  and  we  therefore  do  not  discuss  or  decide  them. 

In  view  of  the  errors  which  we  have  discussed,  we  do  not  think 
that  the  defendant  has  had  a  perfectly  fair  trial.  We  think  it  prob- 
able that  the  minds  of  the  jury  may  have  been  influenced  to  his 
prejudice  by  the  incompetent  testimony  admitted,  and  also  by  the 
improper  remarks  of  counsel  for  the  State  in  their  addresses  to  the 
jury.  The  accused  is  entitled  to  a  perfectly  fair  and  impartial  trial. 
in  accordance  with  the  rules  of  the  law,  and  as  we  do  not  think, 
judging  from  the  record,  that  this  right  has  been  fully  accorded 
him,  the  judgment  is  reversed  and  the  cause  is  remanded  for  another 
trial. 

Reversed  and  remanded. 

[Opinion  delivered  February  3, 1886.] 
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1.  Scuts  Facias  cases,  until  that  period  in  the  proceedings  when  the  judgment 
nisi  is  reached,  are  considered  and  treated  as  criminal.  From  the  issuance 
of  the  writ  on  the  judgment  nisi  all  proceedings  are  governed  in  practice 
by  the  rules  which  obtain  in  civil  cases. 

3.  Practice.— Plea  or  New  est  Factum  in  civil  cases,  to  be  valid,  must  be 
made  under  oath.  The  plea  in  this  case,  not  being  verified  by  affidavit,  is  a 
nullity,  and  cannot  be  entertained. 

&  Same.— Statement  of  Facts,  though  agreed  to  by  counsel  and  approved  by 
the  trial  judge,  will  not  be  considered  cm  appeal  if  the  same  does  not  appear 
to  have  been  filed  as  a  part  of  the  record  in  the  case,  either  in  term  time,  or 
within  ten  days  after  adjournment  of  court,  under  a  proper  order  of  court 
entered  in  term  time,  allowing  such  ten  days* 
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4.  Scire  Facias  —  Bail  Bond.—  One  of  the  requisites  to  a  writ  of  scire  facias 

is  that  it  shall  state  the  date  of  the  recognizance  or  bail  bond.  A  requisite 
of  a  bail  bond  is  that  it  be  signed  by  the  principal  and  sureties.  The  execu- 
tion of  the  bond  dates  from. the  signature,  and  not  from  the  time  of  its 
approval  by  the  sheriff.  Especially  is  (his  the  rule  since  the  validity  of  the 
bond  is  not  made  to  depend  upon  its  approval  by  the  officer. 

5.  Same— Evidence.— General  Denial  pleaded  to  the  writ  of  scire  facias 

puts  in  issue  all  the  material  issuable  allegations  of  the  scire  facias,  and, 
therefore  imposes  upon  the  State  the  burden  of  proof.  The  scire  facias  in 
this  case  alleged  the  date  of  the  bond  to  be  April  20,  1888.  Under  this 
allegation  the  State  should  have  been  confined,  in  its  evidence,  to  proof  of 
a  bond  issued  on  that  day,  and  in  admitting  in  evidence,  over  objection,  a 
bond  dated  on  the  17th  day  of  April,  1883,  the  trial  court  erred. 

Error  from  the  District  Court  of  Lavaca.  Tried  below  before 
the  Hon.  E.  Lewis. 

The  writ  of  error  in  this  case  was  prosecuted  from  a  judgment 
final  forfeiting  the  appearance  bond  of  0.  Middleton,  bailed  under 
a  charge  of  theft  The  amount  of  the  bond  and  judgment  was 
$400. 

Garrett,  Searcy  &  Bryan,  for  plaintiffs  in  error. 

J.  JET.  Hurts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  C.  Middleton  was  indicted  in  the  dis- 
trict court  of  Lavaca  county  for  theft,  and  on  the  17th  day  of  April, 
1883,  executed  a  bail  bond  to  the  State  of  Texas,  in  the  sum  of  $400, 
with  F.  Middleton,  A.  H.  Rigsby  and  James  H.  Holt  as  sureties  on 
said  bond.  On  21st  day  of  August,  1883,  the  said  Middleton  for- 
feited his  said  bond,  and  judgment  nisi  was  rendered  against  C. 
Middleton,  F.  Middleton,  A.  H.  Rigsby  and  James  H.  Holt  upon  a 
bond  alleged  to  have  been  executed  April  20,  1883.  On  the  14th 
day  of  November,  1883,  a  scire  facias  isstied  to  the  said  parties  to 
appear  at  tl^e  court-house  in  Lavaca  county  on  the  first  Monday  in 
February,  1884,  and  show  cause  why  said  judgment  nisi  should  not 
be  made  final  on  a  bond  alleged  in  the  scire  facias  to  have  been  ex- 
ecuted by  the  said  parties  on  20th  day  of  April,  1888.  F.  Middle- 
ton  not  being  served,  and  the  service  on  A.  H.  Rigsby  being  defect- 
ive, the  case  was  dismissed  as  to  them.  The  plaintiff  in  error,  Holt, 
appeared  by  attorney  and  moved  to  quash  the  scire  facias  served  on 
him,  because  it  alleged  that  the  bond  forfeited  was  executed  on  the 
20th  day  of  April,  1883,  while  the  bond  that  he  signed  and  the  one 
on  file  among  the  papers  of  the  case  was  executed  on  the  17th  day 
of  April,  1883,  and  not  on  the  20th  day  of  April  as  alleged  in  the 
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scire  facias.  And  answering,  defendant  pleaded  nan  est  factum  and 
a  denial.  The  court  overruled  the  motion  to  quash  the  scire  facias, 
and  after  hearing  the  evidence  rendered  judgment  in  favor  of  the 
State  and  against  0.  Middleton  and  James  H.  Holt  for  $400.  From 
this  judgment  plaintiffs  in  error  prosecute  this  writ  of  error. 

Scire  facias  cases  are  considered  criminal  cases  and  treated  as  such 
until  that  stage  of  the  proceedings  is  reached  when  the  judgment 
nisi  is  rendered.  From  that  stage,  and  the  issuance  of  the  writ 
thereon,  all  proceedings  are  governed  in  practice  by  the  same  rules 
as  obtain  in  civil  cases.  (Code  Crira.  Proa,  arts.  444,  445,  450,  891, 
892,  893;  Rev.  Stats.,  arts.  1500-1508;  Hart  v.  The  State,  13  Texas 
Ct.  App.,  555;  Perry  v.  The  State,  14  Texas  Ct.  App.,  166.) 

As  to  defendants'  motion  to  quash  the  scire  facias,  this  motion 
was  in  the  nature  of  a  demurrer  to  the  writ,  which  is  not  only  a  cita- 
tion but  a  petition  in  such  proceedings.  The  instrument  declared 
upon,  or  claimed  to  have  been  forfeited,  as  stated  in  the  writ  was  a 
bond  executed  the  20th  of  April ;  no  other  date  connected  with  the 
execution  of  the  bond  was  stated  in  the  writ.  But  one  date  being 
mentioned,  the  writ  upon  its  face  was  not  demurrable,  and  the  mo- 
tion to  quash,  based  upon  a  supposed  variance  in  the  allegation  and 
proofs  as  the  latter  were  afterwards  to  be  made,  may  not  have  been 
improperly  overruled,  though  it  is  unnecessary  to  decide  the  ques- 
tion. As  to  the  plea  of  non  est  factum,  such  a  plea  in  civil  cases,  to 
be  valid,  is  required  to  be  under  oath  (Rev.  Stats.,  art.  1265),  and 
the  plea  in  this  instance,  not  being  verified  by. affidavit,  was  a  nullity 
and  not  entitled  to  consideration  by  the  court. 

There  is  a  paper  in  the  record  purporting  to  be  a  statement  of 
facts,  and,  whilst  it  is  agreed  to  by  counsel  and  indorsed  approved 
by  the  judge  presiding,  it  does  not  appear  ever  to  have  been  filed  as 
part  of  the  record  in  the  case.  To  be  entitled  to  any  consideration 
whatever  on  appeal  the  statement  of  facts  must,  in  the  terms  of  the 
law,  "be  filed  with  the  clerk  during  the  term,"  or  "at  any  time  not 
exceeding  ten  days  after  adjournment  of  the  term,"  where  an  order 
to  that  effect  by  the  court  has  been  made  during  the  term.  There 
being  no  statement  of  facts  which  we  can  consider,  the  assistant  at- 
torney-general contends  that  there  is  no  error  complained  of  which 
appears  with  sufficient  certainty  upon  the  record  as  that  we  can  act 
intelligently  upon  it. 

Appellants'  second  bill  of  exceptions  states  that  "  the  district  at- 
torney offered  in  evidence  a  bond  executed  on  the  17th  day  of  April, 
1883,  and  approved  by  the  sheriff  of  Lavaca  county  April  the  20th, 
1883;  to  which  testimony  defendants  excepted  because  the  scire 
Vol.  XX— 18 
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facias  served  on  them  sets  out  the  fact  that  the  bond  forfeited  was 
executed  on  the  20th  day  of  April,  1883,  when  in  fact  it  appears  from 
the  face  of  the  bond,  which  was  offered  in  evidence,  that  it  was  ex- 
ecuted on  the  17th  day  of  April,  1883;  which  objection  the  court 
overruled,"  etc. 

We  are  of  opinion  that  this  bill  of  exceptions  sufficiently  presents 
the  question,  which  is  as  to  a  variance  between  the  allegations  and 
proof  with  regard  to  the  bond  forfeited.  As  before  shown,  the 
bond  was  executed  by  the  parties  on  the  17th  of  April  and  approved 
by  the  sheriff  on  the  20tb.  The  question  is,  which  was  the  date  of 
the  execution  of  the  bond,  the  date  of  the  signature  by  the  obligors 
or  the  date  of  the  approval  by  the  sheriff? 

One  of  the  requisites  to  a  writ  of  scire  facias  is  that  "it  shall 
state  the  date  of  such  recognizance  or  bail  bond."  (Code  Crira. 
Proa,  art.  443,  subdiv.  4.)  One  of  the  requisites  of  a  bail  bond 
is  that  it  be  signed  by  the  principal  and  sureties.  (Code  Crim. 
Proa,  art.  288.)  We  are  clearly  of  opinion  that  it  is  their  signa- 
ture which  constitutes  the  execution  of  the  bond,  and  that  the  date 
of  such  signature  is  properly  the  date  of  such  bond.  An  approval 
by  the  sheriff  is  not  absolutely  necessary  to  the  validity  of  the 
bond;  it  would  be  valid  and  binding  without  his  approval.  {Tay- 
lor v.  The  Stated  16  Texas  Ct.  A  pp.,  514;  Jones  v.  Stern  and  Mar- 
tin v.  Wells,  decided  at  the  present  term.) 

In  addition  to  the  motion  to  quash  and  plea  of  non  est  factum 
defendants  had  pleaded  a  general  denial  also,  and  this  put  in  issue 
all  the  material  issuable  allegations  in  the  writ  of  scire  facias, —  it 
subserving  the  purposes  of  a  petition.  The  burden,  therefore,  of 
proving  the  allegations  rested  upon  the  State.  (Goodwin  v.  The 
State,  14  Texas  Ct.  App.,  444;  Short  et  al.  v.  The  State,  16  Texas 
Ct.  App.,  44.)  One  essential  allegation  was  the  date  of  the  bond. 
Having  alleged  its  execution  to  be  of  date  the  20th,  she  was  lim- 
ited and  restricted  to  proof  of  a  bond  "  dated  "  on  that  day,  and  to 
permit  evidence  of  a  bond  executed  and  dated  upon  another  and 
different  day  was  error.  The  variance  between  the  bond  offered 
in  evidence  and  that  as  set  forth  in  the  scire  facias  was  a  fatal 
variance.  (Hedrick  v.  The  State,  3  Texas  Ct.  App.,  571;  Smith  v. 
The  State,  7  Texas  Ct.  App.,  160;  ArringUm  v.  The  State,  13  Texas 
Ct.  App.,  554;  State  v.  Cox,  25  Texas,  405;  Barringer  v.  T/ie  State, 
27  Texas,  553.) 

Because  the  court  erred  in  admitting  the  evidence,  as  shown  by 
the  bill  of  exceptions,  over  objection  of  defendants,  the  judgment 
must  be  reversed,  and  if  we  had  had  a  statement  of  facts  which  we 
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could  ba**  considered,  showing  that  the  judgment  was  based  alone 
on  this  evidence,  we  would  have  held  the  variance  between  the 
allegation  and  proofs  a  fatal  one  as  insisted  by'appellants'  counsel 
in  the  brief. 

Reversed  and  remanded. 
[Opinion  delivered  February  6, 1886.] 
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Assault  to  Rape  -—  Indictment.—  Carnal  connection  with  a  female  under 
the  age  of  ten  years,  whether  it  is  had  with  or  without  her  consent,  is  rape 
per  se;  and  an  indictment  for  rape,  or  for  assault  to  rape,  upon  a  female 
under  the  age  of  ten  years,  should  not  contain  allegations  of  force,  threats 
or  fraud. 

Same  — Burden  of  Proof.— Indictment  for  assault  to  rape,  containing  no 
allegation  of  non-age,  and  charging  that  the  assault  was  committed  upon 
the  female  with  the  intent  to  carnally  know  her,  etc.,  by  force,  and  without 
her  consent  and  against  her  wish,  charges  an  attempt  to  rape  a  female  over 
the  age  of  ten  years,  and  whatever  be  the  proof  as  to  the  age  of  the  female, 
imposes  upon  the  State  the  burden  of  proving  that  the  assault  was  made  to 
carnally  know  the  female  by  force,  without  her  consent  and  against  her 
wish, —  such  allegations  being  descriptive  of  the  offense,  and,  therefore,  nec- 
essary to  be  proved. 

Same  — Charge  of  the  Court.— The  evidence  upon  the  trial  of  this  case 
disclosed  that  the  assaulted  female  was  a  child  eight  or  nine  years  old,  and 
tended  strongly  to  show  her  consent  to  the  act.  With  respect  to  such  proof, 
and  the  allegations  of  the  indictment,  the  defense  requested  the  court  to 
charge  the  jury  as  follows:  "  The  State  having  alleged  that  the  defendant 
made  the  assault  upon  Willie  Ogle  with  intent  to  have  carnal  knowledge  of 
her  without  her  consent,  the  State  must  prove  that  the  said  Willie  Ogle  did 
not  consent  to  the  act.  The  age  of  the  said  Willie  Ogle  is  immaterial  in  this 
case,  as  her  age  is  not  set  forth  in  the  indictment.  If  you  believe  from  the 
evidence  that  the  said  Willie  Ogle  did  consent  to  have  intercourse  with  the 
defendant,  you  will  acquit  the  defendant."  Held,  that  this  requested  in- 
struction was  correct  in  view  of  the  allegations  in  the  indictment  and  the 
proof,  and  that  in  refusing  to  give  it  the  trial  court  erred. 

Same  —  Limitation. — It  is  a  settled  rule  of  limitation  in  this  State  that, 
44  Acts  of  limitation,  being  acts  affecting  the  remedy  only,  are  peculiarly 
within  the  scope  of  legislative  action  and  control,  and  are  regulated  by  no 
inflexible  rules  as  to  the  time  prescribed  within  which  they  are  to  operate. 
They  may  be  changed,  or  may  be  fixed  arbitrarily  at  any  time,  so  as  that 
they  are  not  made  to  apply  to  rights  already  vested.  But  a  right  in  a 
remedy  merely  cannot  vest." 

Same— Charge  of  the  Court  — Case  Stated.— It  is  expressly  provided 
by  article  197  of  the  Code  of  Criminal  Procedure,  that  the  crime  of  rape 
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may  be  presented  for  prosecution  within  one  year,  and  not  afterwards. 
The  Codes  fix  no  special  limitation  with  regard  to  prosecutions  for  attempts 
or  assaults  with  intent  to  commit  rape.  The  general  provision,  however,  an- 
nounced in  article  190  of  the  Code  of  Criminal  Procedure,  is  to  the  effect 
that,  "  an  indictment  for  all  other  felonies  may  be  presented  within  three 
years  from  the  commission  of  the  offense,  and  not  afterwards."  It  was  ob- 
jected that  the  trial  court  erred  in  charging  the  three  years'  limitation  in 
this  cause  because,  assault  to  rape  being  one  of  the  degrees  included  in  the 
crime  of  rape,  under  article  714  of  the  Code  of  Criminal  Procedure,  the 
limitation  applicable  to  rape  applies.  Held,  that  the  objection  is  not  well 
taken ;  that  the  one  year's  limitation  being  restricted  to  rape  it  cannot  con- 
trol the  minor  degrees  of  that  offense  because  the  particular  enumeration 
excludes  offenses  not  enumerated,  and,  there  being  no  special  limitation  fixed 
for  the  minor  degrees,  they  fall  within  the  purview  of  the  general  statute  of 
three  years. 

6.  Same — Practice. —  Unless  an  issue  of  limitation  be  raised  by  the  evidence  on 

the  trial,  it  is  unnecessary  that  the  charge  of  the  court  should  present  that 
issue. 

7.  Assault  to  Rape  — Fact  Case.— See  the  statement  of  the  case  for  evi- 

dence held  insufficient,  under  the  indictment,  to  support  a  conviction  for 
assault  to  rape,  inasmuch  as  it  shows  the  consent  of  the  prosecutrix. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
the  Hon.  A.  W.  Moursund. 

The  opinion  sets  out  the  charging  part  of  the  indictment  under 
which  the  appellant  was  convicted  of  an  assault  with  intent  to  rape 
"Willie  Ogle,  a  female,  in  San  Saba  county,  Texas,  on  the  10th  day 
of  April,  1885,  and  for  which  he  was  awarded  a  term  of  two  years 
in  the  penitentiary. 

Willie  Ogle,  the  first  witness  for  the  State,  testified  that  she  was 
eight  years  old,  and  lived  on  Cherokee  creek  in  San  Saba  county, 
with  her  mother,  who  married  the  defendant,  witness's  father  being 
dead.  Defendant  and  witness  were  alone  together  in  the  defend- 
ant's house,  on  the  10th  day  of  April,  1885,  which  was  Sunday. 
Witness's  mother  had  gone  to  witness's  grandmother's  house.  Wit- 
ness's sister  Nettie  and  •  Annie  Cowan  were  playing  together  just 
outside  of  the  house.  Defendant  and  witness  lay  down  together  on 
a  pallet.  Defendant  unbuttoned  his  pants,  took  out  his  private 
member,  pulled  up  witness's  dress  and  got  on  top  of  witness.  He, 
however,  did  not  introduce  his  private  member  into  witness,  but  got 
off  of  witness  as  Annie  Cowan  about  that  time  came  to  the  door. 

Cross-examined,  the  witness  said  that  defendant  did  not  hurt  her 
in  the  least.  She  made  no  outcry,  nor  did  she  say  anything.  Wit- 
ness told  no  one  about  this  transaction.  Witness's  mother,  and  her 
grandmother  who  lived  in  a  house  about  twenty  steps  from  defend- 
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ant's  house,  told  witness  what  to  say  on  this  trial.  Defendant  lived 
at  the  same  house  until  his  arrest  three  or  four  months  afterwards. 
He  did  not  tell  witness  to  say  nothing  about  the  transaction. 

Re-examined,  the  witness  said  that  no  one  told  her  what  to  say 
on  this  trial,  bat  her  grandmother  told  her  to  tell  the  truth  at  the 
examining  trial  before  'Squire  Hanna,  and,  when  witness  came  to 
this  court,  told  her  to  repeat  her  statement  made  before  'Squire 
Hanna's  court. 

Mrs.  Cowan  testified,  for  the  State,  that  her  daughter  Annie  told 
her  that  she  went  to  the  door  of  the  house  in  which  the  defendant, 
his  wife  and  his  wife's  two  children,  Nettie  and  Willie  Ogle,  lived, 
and  saw  the  defendant  on  top  of  Willie  with  his  pants  open  and 
Willie's  dress  up.  Willie  Ogle  was  a  female  child  about  eight  years 
old. 

Annie  Cowan  testified,  for  the  State,  that  she  was  ten  years  old. 
Witness  and  Nettie  Ogle  were  playing  in  the  yard  near  the  defend- 
ant's house  on  Sunday,  April  10, 1885.  Witness  left  the  play  ground 
to  go  into  the  house  to  get  a  drink  of  water.  When  she  got  to  the 
door  she  saw  the  defendant  on  top  of  Willie  Ogle,  his  pants  open 
and  his  private  member  protruding.  Willie's  clothes  were  up.  Wit- 
ness went  back  to  the  play  ground  and  told  Nettie  jvhat  she  had 
seen.  She  then  looked  through  a  crack  near  the  chimney  corner, 
and  saw  the  defendant  get  up  and  button  his  pants.  Some  one 
called  the  defendant  to  witness's  grandmother's  house.  Witness,  on 
the  next  day,  told  her  mother  what  she  had  seen. 

Cross-examined,  the  witness  said  that  the  defendant  did  not  see 
her,  and  did  not  get  up  when  she  stepped  to  the  door.  Willie  did 
not  see  witness.  No  noise  was  made  by  defendant  and  Willie,  and 
witness  would  have  known  nothing  of  what  was  going  on  had  she 
not  stepped  to  the  door  for  the  water  and  .discovered  them.  Willie 
declined  to  join  witness  and  Nettie  on  the  play  ground,  and  laid 
down  on  the  pallet  with  the  defendant.  Quite  a  number  of  persons 
were  at  the  house  o?  witness's  grandmother,  a  few  steps  distant. 
The  examining  trial  of  defendant  was  had  some  months  after  the 
occurrence  described.  Nettie  Ogle  was  younger  than  witness  but 
older  than  Willie.     Defendant  and  his  wife  often  quarreled. 

Nettie  Ogle  testified,  for  the  State,  that  when  Annie  Cowan  came 
back  to  the  play  ground  from  the  door  of  the  house  in  which  de- 
fendant and  Willie  Ogle  were  lying  on  a  pallet,  she,  Annie,  said  to 
witness:  "  1  saw  a  pretty  1_"  Witness  asked  in  reply:  "Did  you?" 
Nothing  more  was  said  at  the  time.  Soon  afterwards,  being  called, 
witness,  Willie  and  Annie  Cowan  went  to  their  grandmother's 
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house.  Defendant  was  not  called,  and  did  not  ga  Witness  did  not 
see  the  defendant  and  Willie  having  connection.  She  looked  through 
the  crack  after  Annie  came  back  from  the  door,  and  saw  the  defend- 
ant sitting  on  the  pallet,  but,  a  trunk  being  in  the  way,  could  not 
see  his  pants  in  front,  and  did  not  know  whether  or  not  they  were 
open.  Defendant  remained  at  that  house  from  the  time  of  the 
alleged  offense  in  April  until  the  crops  were  laid  by  that  summer. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 

J.  H.  Hurts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  convicted  of  an  attempt 
to  commit  a  rape.  The  count  in  the  indictment  charging  the  offense 
of  which  be  was  convicted,  omitting  the  formal  parts,  charged  that 
defendant  "did  then  and  there  wilfully,  purposely  and  feloniously 
make  an  assault  in  and  upon  the  person  of  Willie  Ogle,  a  female, 
and  did  then  and  there  by  force  attempt  to  ravish  and  carnally  know 
her,  the  said  Willie  Ogle,  without  her  consent  and  against  her  wish," 
etc. 

One  would  naturally  conclude  that  the  female  thus  alleged  to 
have  been  assaulted  was  over  ten  years;  because  the  age  is  not  stated 
and  the  act  is  alleged  to  have  been  committed  by  force  "  without 
her  consent  and  against  her  wish."  Where  the  injured  female  is 
under  the  age  of  ten  years  it  is  neither  necessary  to  allege  in  the  in- 
dictment nor  to  prove  on  trial  that  the  offense  was  committed  "  with 
or  without  consent  and  with  or  without  the  use  of  force,  threats  or 
fraud,"  because  carnal  connection  with  a  female  of  such  tender  years 
is  per  8e  rape  under  any  and  all  circumstances,  whether  with  her 
consent  or  not.  (Penal  Code,  art.  528.)  Allegations,  then,  of  force, 
threats  and  fraud  should  in  such  cases  never  be  used.  Standard  prece- 
dents and  prescribed  forms  do  not  contain  them.  (1  Whart.  Prec. 
of  Ind.,  189,  190;  1  Bish.  Crim.  Proa,  §  481;  Willson's  Crim.  Forms, 
Nos.  374,  375,  pp.  167,  168;  Mayo  v.  The  State,  7  Texas  Ct.  App., 
342;  Gibson  v.  The  State,  17  Texas  Ct.  App.,  574;  50  Conn.,  578.) 

In  the  case  under  consideration  the  evidence  shows  that  the  as- 
saulted party  was  a  female  child  eight  years  old  and  tended  strongly, 
if  it  did  not  in  fact,  show  her  consent  to  the  act.  In  view  of  the 
allegation  and  the  proof  as  to  age,  appellant's  counsel  asked  a  special 
instruction  to  the  jury  as  follows:  "The  State  having  alleged  that 
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the  defendant  madd  the  assault  upon  Willie  Ogle  with  intent  to 
have  carnal  knowledge  of  her,  without  her  consent,  the  State  must 
prove  that  the  said  Willie  Ogle  did  not  consent  to  the  act.  The  age 
of  said  Willie  Ogle  is  immaterial  in  this  case,  as  her  age  is  not  set 
forth  in  the  indictment.  If  you  believe  from  the  evidence  that  the 
said  Willie  Ogle  did  consent  to  have  intercourse  with  the  defendant, 
you  will  acquit  the  defendant."  This  instruction  was  refused  by  the 
court,  and  a  bill  of  exceptions  was  promptly  reserved  by  the  de- 
fendant. 

Was  the  instruction  the  law  of  the  case?  We  think  so  most 
clearly.  Under  the  indictment,  the  allegations  of  force  and  that  the 
act  was  without  her  consent  and  against  her  wish  were  allegations 
descriptive  of  the  identity  of  the  offense.  Without  them  —  there 
being  no  allegation  that  she  was  under  the  age  of  ten  years  —  no 
offense  would  be  charged ;  in  other  words,  these  allegations  cannot 
be  held  or  treated  as  surplusage,  and  by  eliminating  them  enough 
be  left  in  the  indictment  remaining  to  charge  an  offense.  (Mayo  v. 
The  State,  7  Texas  Ct.  App.,  342;  Gibson  v.  The  State,  17  Texas  Ct. 
App.,  574.) 

The  rule  is  that  whenever  there  is  a  necessary  allegation  which 
cannot  be  rejected,  yet  the  pleader  makes  it  unnecessarily  minute  in 
the  way  of  description,  the  proof  must  satisfy  the  description  as  well 
as  the  main  part,  since  one  is  essential  to  the  identity  of  the  other. 
(1  Bish.  Crim.  Proa,  §  485;  Warrington  v.  The  State,  1  Texas 
Ct  App.,  168;  Holden  v.  The  State,  18  Texas  Ct.  App.,  91 ;  Childtrs 
v.  The  State,  16  Texas  Ct.  App.,  524;  Davis  v.  The  State,  13  Texas 
Ct  App.,  215;  Jones  v.  The  State,  12  Texas  Ct.  App.,  424.)  "  No 
allegation,  whether  it  be  necessary  or  unnecessary,  whether  it  be 
more  or  less  particular,  which  is  descriptive  of  the  identity  of  that 
which  is  legally  essential  to  the  charge  in  the  indictment,  can  ever 
be  rejected  as  surplusage."  (  Warrington  v.  The  State,  1  Texas  Ct 
App.,  168.)  It  was  error  to  refuse  the  special  requested  instruction 
of  defendant  as  above  copied. 

There  is  another  question  in  this  case,  which  is  of  novel  character 
owing  to  the  language  of  our  statutes  bearing  upon  it.  By  express 
provision  of  the  statute  the  crime  of  rape  may  be  presented  for 
prosecution  within  one  year  and  not  afterward.  (Code  Crim.  Proa, 
art.  197.)  No  special  limitation  is  fixed  with  regard  to  prosecutions 
for  attempts  to  commit  rape  or  assaults  with  intent  to  commit  rape. 
(Penal  Code,  arts.  535,  503.)  There  is  a  general  provision,  however, 
to  the  effect  that  "  an  indictment  for  all  other  felonies  may  be  pre- 
sented within  three  years  from  the  commission  of  the  offense,  and 
not  afterward."     (Code  Crim.  Proa,  art.  199.) 
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It  is  contended  that  the  court  erred  in  charging  the  limitation  of 
three  years  as  applicable  to  this  crime,  and  that  the  same  limitation 
applies  as  fixed  for  rape,  because  rape  is  an  offense  including  differ- 
ent degrees, —  our  statute  expressly  providing  that  "every  offense 
against  the  person  includes  within  it  assaults  with  intent  to  com- 
mit said  offense  when  such  attempt  is  a  violation  of  the  penal  law," 
and  "every  offense  includes  within  it  an  attempt  to  commit  the 
offense  when  such  attempt  is  made  penal  by  law."  (Code  Crim. 
Proa,  art.  714,  subdivis.  12  and  13.) 

We  can  see  no  good  reason  why  a  prosecution  for  rape  should  be 
required  to  be  commenced  in  one  year  and  prosecutions  for  the 
minor  degrees  and  grades  of  the  crime  should  not  be  barred  under 
three  years.  Such  is,  however,  the  law.  With  regard  to  other 
orimes  admitting  of  and  including  degrees,  there  are  also  differences 
as  to  limitation  between  the  major  and  minor  degrees.  Murder,  for 
instance,  is  never  barred,  whilst  its  degrees,  from  manslaughter 
down,  are.  In  rape,  however,  if  the  general  provision  quoted  above 
applies  to  the  degrees  of  rape,  we  have  the  anomalous  condition 
that  the  major  offense  is  barred  sooner  than  any  of  its  degrees. 
Acts  of  limitation  being  acts  affecting  the  remedy  only  are  pecul- 
iarly within  the  scope  of  legislative  action  and  control,  and  are 
regulated  by  no  inflexible  rules  as  to  the  time  prescribed  within 
which  they  are  to  operate.  They  may  then  be  changed,  or  may  be 
fixed  arbitrarily  at  any  time,  so  as  that  they  are  not  made  to  apply 
to  rights  already  vested.  But  a  right  in  a  remedy  merely  cannot 
vest.     {Crawford  v.  Bender,  33  Texas,  745.) 

The  fact  that  we  cannot  see  the  reason  of  the  rule  in  such  cases 
cannot  render  those  rules  of  limitation  nugatory,  and  the  maxim 
that  where  the  reason  of  the  rule  fails  the  law  ceases  to  operate 
does  not  apply  to  limitations.  The  one  year's  limitation  having 
been  expressly  restricted  to  the  offense  of  rape  cannot  control  the 
minor  degrees  of  that  crime,  because  the  particular  enumeration 
excludes  offenses  not  enumerated,  and,  there  being  no  special  time 
fixed  for  the  minor  degrees,  they  would  fall  within  the  purview  of 
the  general  statute  of  three  years  provided  for  "all  other  felonies." 
(Code  Crim.  Proa,  art.  199.) 

The  court,  therefore,  did  not  err  in  its  charge  upon  the  limitation 
of  the  case.  In  this  case  there  was  really  no  occasion  to  charge  as 
to  limitation,  because  one  year  had  not  elapsed  between  the  alleged 
commission  of  the  offense  and  the  commencement  of  the  prosecu- 
tion by  the  presentation  of  the  indictment  And  the  rule  is,  that 
where  there  is  no  issue  of  limitation  raised  by  the  evidence  it  is 
unnecessary  to  charge  the  law  of  limitation.     {Hoy  v.  Tlie  State,  11 
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Texas  Ct.  App.,  32;    Vincent  v.  The  State,  10  Texas  Ct.  App.,  331; 
Cohen  v.  The  State,  decided  at  the  present  term,  ante,  p.  224.) 

Bat  because  tbe  court  erred  in  refusing  to  give  the  special  re- 
quested instruction  above  discussed,  and  because  the  evidence  shows 
consent  on  the  part  of  the  prosecutrix,  and  does  not,  therefore, 
sustain  the  allegations  in  the  indictment,  the  judgment  is  reversed 
and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

[Opinion  delivered  February  6,  1886.] 


[No.  1974.] 

Reuben  Fitzgerald  v.  The  State. 

Rape  —  Fact  Case. —  See  the  statement  of  the  case  for  evidence  held  sufficient 
to  support  a  conviction  for  rape,  and  also  for  a  charge  to  the  jury  in  a  trial 
for  rape  by  force  and  threats,  which  elicits  the  approval  and  commendation 
of  this  court 

Appeal  from  the  District  Court  of  Coryell.  Tried  below  before 
the  Hon.  T.  L.  Nugent. 

The  conviction  in  this  case  was  for  the  rape  of  Ida  Turk,  in  Cory- 
ell county,  Texas,  on  the  30th  day  of  May,  1885,  by  means  of  force 
and  threats.  The  penalty  assessed  against  the  appellant  was  a  life 
term  in  the  penitentiary. 

Miss  Ida  Turk  was  the  first  witness  for  the  State.  She  testified 
at  great  length,  her  evidence  covering  twenty -three  pages  of  the 
transcript.  She  stated,  in  substanbe,  that  she  was  an  orphan,  twenty 
years  of  age,  the  only  child  of  her  father  and  mother,  and  from  birth 
had  been  a  cripple  from  a  spinal  affection.  Her  mother  died  when 
she  was  three  years  of  age.  Six  years  later  her  father  married 
Melissa  Stalls,  and,  threes  years  before  this  trial,  died  in  Coryell 
county.  Witness  lived  with  her  step-mother  for  the  six  months  suc- 
ceeding her  father's  death,  and  then  went  to  reside  with  her  aunt, 
Mrs.  Smith,  in  Travis  county.  She  remained  at  her  aunt's  in  Travis 
county  about  eighteen  months,  when  she  returned  to  her  old  home 
in  Coryell  county,  which  was  occupied  by  the  defendant,  who  in  the 
meantime  had  married  her  step-mother.  Witness's  father  left  two 
children  by  his  second  wife,  Melissa,  one  of  whom  had  since  died. 
The  survivor  was  a  boy  about  six  years  old.     Witness's  father,  at 
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his  death,  left  a  homestead  of  one  hundred  and  sixty  acres  in  Coryell 
county,  the  same  on  which  he  and  witness  were  living  at  the  time 
he  married  Melissa.  When  the  witness  returned  to  Coryell  county 
from  Travis  county  in  August,  1884,  she  went  to  her  old  home,  and 
lived  with  the  defendant  and  his  wife,  the  witness's  step-mother, 
until  six  or  seven  weeks  prior  to  this  trial.  Late  in  the  fall  of  1884 
the  defendant  began  to  conduct  himself  towards  witness  in  a  very 
friendly,  attentive  and  affectionate  manner,  and  continued  to  do  so 
until  March,  1885.  He  would  kiss  the  witness,  play  with  her,  and 
pull  her  into  his  lap.  He  practiced  these  attentions  in  the  presence 
of  his  wife.  Witness  at  first  resented  those  liberties,  but  finally 
raised  no  objection,  inasmuch  as  she  was  led  to  believe  by  the  de- 
meanor of  the  defendant  and  her  step-mothers  apparent  non-con- 
cern that  the  defendant  had  no  ulterior  designs  upon  her.  In  March, 
1885,  witness  learned  that  the  defendant  had  circulated  reports  in- 
jurious to  her  character,  and  she  decided  to  leave  his  bouse.  She 
wrote  to  her  uncle  and  aunt  in  Travis  county,  asking  them  to  come 
for  her,  and  in  the  meantime,  after  applying  to  several  neighbors, 
she  succeeded  in  making  arrangements  to  reside  at  the  house  of  Mr. 
Dick  Adams  pending  the  arrival  of  her  relatives.  Having  arranged 
to  take  up  her  temporary  abode  at  Mr.  Adams's  house,  witness  re- 
turned to  defendant's  house  and  told  her  step-mother  that,  in  con- 
sequence of  the  defendant's  slanderous  talk  about  her,  she  had 
written  to  her  relatives  to  come  for  her,  and  she  would  remove  to 
Mr.  Adams's  to  abide  their  arrival  Mrs.  Fitzgerald  replied  that  it 
would  never  do  for  the  witness  to  precipitate  a  family  scandal  by 
any  such  step  as  that;  that  she  could  scarcely  believe  the  defendant 
capable  of  such  conduct,  and  would  interview  him  on  the  subject. 
On  the  night  before  the  day  set  for  witness's  removal  to  Mr.  Adams's, . 
Mrs.  Fitzgerald  asked  defendant,  in  witness's  presence,  about  the 
scandalous  statements  imputed  to  him.  He  denied,  vehemently, 
that  he  was  guilty.  Witness  yielded  to  the  appeals  of  the  two,  and 
abandoned  her  purpose  of  going  to  Adams's, —  partly  because  she 
was  averse  to  further  family  dissension  ai\d  scandal,  and  partly  be- 
cause she  hopefully  expected  her  uncle  to  come  for  her  soon. 

Defendant's  conduct  towards  the  witness  was  irreproachable  for 
a  while  after  she  consented  to  remain  at  the  house,  but  he  finally  re* 
newed  his  attempts  to  practice  familiarities  with  her,  and  she  finally 
repulsed  him,  and  again  wrote  to  her  relatives  in  Travis  county  to 
come  or  send  for  her.  Defendant  persisted  in  his  attempts  to  sub- 
ject witness  to  his  caresses  until  about  the  first  Sunday  in  April, 
when  she  went  to  church  with  a  young  man  named  Perry  Cade. 
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When  she  and  Cade  returned  at  noon  the  house  was  closed  and  the 
family  absent.  Witness  and  Cade  went  to  the  house  of  Mr.  Pen- 
nington, about  a  half  mile  distant,  and  remained  until  5  o'clock, 
when  they  returned,  and  found  the  house  still  closed.  Rain  began 
to  fall  and  witness  directed  Mr.  Cade  to  open  the  window,  climb  in 
and  open  the  house,  which  he  did,  and  witness  went  in.  Within 
fifteen  minutes  the  defendant  arrived,  And  a  few  minutes  later  Mr. 
Cade  left,  and  witness  went  to  the  house  of  Mr.  Bowling,  where  her 
step-mother  then  was.  But  before  she  started  to  Bowling's  defend- 
ant told  her  that  Cade  had  violated  the  law  in  entering  the  house, 
and  that  the  grand  jury  could  handle  the  witness  roughly  for  her 
part  in  the  house-breaking.  He  then  asked  what  witness  supposed 
her  step-mother  would  think  of  her  going  into  the  house  with  Cade. 
Witness  replied  that  she  did  not  know,  and  that,  at  all  events,  she 
did  not  think  it  wrong  for  her  to  go  into  her  own  house.  A  few 
days  later  the  defendant  reverted  to  the  house-breaking,  made  an 
indecent  proposal  to  witness,  and  told  her  that  he  would  report  her 
to  the  grand  jury  for  house-breaking,  and  secure  her  a  term  in 
the  penitentiary,  if  she  did  not  yield  her  person  to  his  use.  Wit- 
ness reported  this  threat  of  prosecution  to  Mr.  E.  Adams,  but 
said  nothing  to  him  about  defendant's  improper  proposals.  About 
this  time  the  witness  received  a  letter  from  her  uncle  promising 
to  come  for  her  about  the  1st  of  June.  Witness  wanted  to  go 
to  Travis  county  herself,  after  the  defendant's  threat  and  indecent 
proposal,  and  asked  defendant  and  her  step-mother  to  furnish 
her  the  necessary  funds.  She  had  no  one  else  to  appeal  to.  De- 
fendant had  told  her  that  Mr.  Bowling's  people  had  said  that  she 
should  not  come  on  his  place;  that  Mr.  Pennington  had  forbidden 
bis  daughters  associating  with  her,  and  that  the  neighbors  generally 
had  cast  her  off,  the  one  exception  being  the  "  Adamses,  who  were 
nobodies."  Money  was  refused  the  witness,  but  defendant  proposed 
to  buy  her  a  pony  to  ride  to  Travis  county,  and  to  take  her  to  Gates- 
ville  and  buy  her  a  ticket.  Witness  declined  these  proffers,  because 
she  knew  that  she  could  not  get  to  her  uncle's  on  the  pony,  and  that 
one  ticket  would  not  take  her  through  from  Gates ville.  Defendant 
continued  his  importunities  for  improper  relations  with  witness,  his 
threats  about  the  house-breaking,  and  his  comments  upon  the  wit- 
ness's loss  of  character,  notwithstanding  which  the  witness,  being 
under  no  apprehension  that  defendant  would  ravish  her,  or  forcibly 
know  her  against  her  consent,  remained  at  the  house  awaiting  the 
arrival  of  her  uncle. 

The  household  retired  about  an  hour  after  dark  on  the  night  of 


* 
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May  29,  1885.  Witness  slept  in  a  double  bed  in  the  northeast 
corner  of  the  main  room.  The  foot  of  that  bed  extended  towards 
the  foot  of  the  bed  in  the  southeast  corner  of  the  same  room,  which 
was  occupied  by  the  defendant,  his  wife  and  child.  The  foot  boards 
of  the  two  beds  were  about  two  and  a  half  feet  apart.  The  fire- 
place was  in  the  west  end  of  the  room.  About  midnight  the  de- 
fendant awakened  the  witness  by  placing  his  hands  on  her  shoulder 
or  arm.  Witness  got  out  of  her  bed  over  the  foot,  and  got  into 
her  step-mother's  bed,  behind  her  step-mother,  and  next  to  the  wall. 
Her  step-mother  appeared  to  be  asleep  and  did  not  move.  Defend- 
ant told  witness  three  times  to  go  back  to  her  bed.  He  then  went 
to  the  bed  and  in  passing  touched  his  wife's  feet  and  awakened  her, 
and  she  asked  defendant  what  he  was  doing  up  and  what  he  wanted. 
He  replied:  " I  want  you  to  make  that  d — d  little  heifer  go  bag 
'her  own  bed  and  behave  h6rselT."  Mrs!  Fitzgerald  replied :  *'  x  ou  go 
back  to  your  bed  and  behave  "yourself,  and  she  will  do  the  same." 
Defendant  said:  "I'll  be  d — d  if  I  do  it;  I  am  going  to  guard  her, 
and  she  shall  not  leave  this  house  to-night."  He  then  lit  the  lamp, 
came  to  the  bed,  and  said :  u  I  want  another  good  lookj&Jiiaji — d 
little  strumpet."  Mrs.  FitzgefalcTthen  said  to  the  defendant:  "I 
wannbTEnfrw  what  you  are  doing  to-night,  anyhow?"  to  which  the 
defendant  replied:  "I  am  only  trying  her;  I  Granted  to  aeeif  she 
js^the  kind  of  a  girl  I  have  beard  she  is?  She  has  beencultingup 
here"a  long  time,  anfrytfttliave  been  jealous  of  rflg UTTtTEer.  Now" 
it  has  got  to  stop,  anflT  mean  £o  guard  "her  here  all  nigbt."  Mrs. 
Fitzgerald  replied  that  she  thought  she  had  reason~to  be  jealous ;  to 
which  the  defendant,  cursing  her,  replied  that  she  had  not,  and 
ordered  her  to  shut  her  mouth.  He  then  extinguished  the  lamp, 
saying  that  he  would  build  a  fire,  as  he  had  no  oil  to  waste  in 
watching  such  a  thing  as  witness. 

While  he  was  building  the  fire  the  defendant  ordered  witness  oat 
i  of  his  wife's  bed,  saying  that  she  made  it  too  warm  for  the  baby. 
Witness  asked  her  step-mother  what  she  should  do.  Mrs.  Fitz- 
gerald did  not  advise,  but  said  something  about  it  being  too  warm 
for  the  baby,  and  witness  went  back  to  her  bed.  Defendant  then 
took  a  seat  on  a  chair  near  the  witness's  bed,  and  made  several  at- 
tempts to  get  hold  of  witness's  hand.  Witness  repulsed  him,  and 
told  him  to  guard  her  at  a  respectable  distanoe.  He  replied  that  he 
would  be  d — d  if  he  would,  as  witness  might  get  away.  Witness 
replied  that  she  bad  no  intention  of  making  an  effort  to  get  away ; 
to  which  the  defendant  retorted  that  he  did  not  know  what  wit- 
ness might  try  to  do.     By  this  time  the  fire  had  burned  low,  and 
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Mrs.  Fitzgerald  got  up  and  lit  the  lamp.  Defendant  said  to  ber: 
"You  must  be  d— d  afraid  you  won't  see  us."  Mrs.  Fitzgerald 
then  retired  to  bed  and  composed  herself  so  that  she  could  see  the 
witness's  bed.  Defendant  leaned  over  witnoss,  attempted  to  per- 
suade her  to  submit  to  his  carnal  process,  tried  to  get  hold  of  wit- 
ness's hand,  and  to  fondle  with  her  person.  Witness  threw  his 
hands  away,  and  ordered  him  to  desist.  He  replied  that  witness 
had  "  promised  to  receive  him  in  bed  that  night,"  which  was  abso- 
lutely frnirne.  During  that  evemng'ttie  defendant  had  said  to  wit- 
ness that  he  was  coming  to  her  bed  that  night,  to  which  she  replied: 
"No  you  won't."  While  urging  witness  to  submit  to  him  the 
defendant  told  witness  that  he  knew  a  nice  young  man  in  Hamilton 
county  who  would  marry  her  if  she  would  "settle  the  difficulty." 
Witness  declined  to  settle  her  difficulty  with  defendant  on  the  basis 
of  carnal  intercourse,  and  defendant  then  told  her  that  the  grange 
would  take  it  up,  and  settle  it  under  the  grange  code.  Witness 
replied  that  her  uncle  and  not  the  grange  would  settle  it.  Ho  then 
threatened  to  report  the  house-breaking  on  the  next  morning,  and 
then  to  tie  witness  and  haul  her  in  his  wagon  to  jail.  The  witness 
retorted  that  he  was  unable  to  do  it,  when  he  angrily  ordered  wit- 
ness to  hush  up,  threatened  to  jerk  her  out  of  bed  and  stamp  her 
into  the  floor,  and  swore  that  he  had  put  up  with  witness  as  long 
as  he  would.  About  this  time  Mrs.  Fitzgerald  left  the  room,  and, 
though  it  was  still  at  least  two  hours  before  day,  went  to  the  cow- 
pen  to  milk,  and  the  defendant,  who  had  been  angling  into  witness's 
bed  for  some  little  time,  got  entirely  into  it.  Witness  attempted  to 
get  up  and  out  of  the  bed,  but  defendant  caught  her  shoulders, 
pulled  her  backwards  down  in  bad,  crushed  his  hand  over  her 
mouth  to  prevent  her  from  crying  out,  and  said :  "  If  you  don't  lie 
still,  d — d  if  I  don't  shoot  you;  I  have  been  fooling  with  you  long 
enough."  With  his  remaining  hand  and  legs,  be  forced  the  witness's 
legs  apart,  and-  by  main  force  removed  her  hand  with  which  she, 
strove  to  protect  her,  privates  inserted  his  male  member  into,  uut- 
nescTi  privates,  and,  despite  witness's  resistance  and  her  struggles, 
reduced  by  flight "krid  fatigue,  he  manageiFEjfforce,  and  motToh  of 
body,  to  penetrate  the  witness. 

After  he  accomplished  his  purpose  the  defendant  got  out  of  bed, 
went  to  the  front  door,  opened  it  and  looked  out  and  remarked:  "I 
will  bet  Melissa  has  gone  to  Bowling's."  He  then  came  back  and 
said  to  witness:  "I  have  been  trying  to  get  this  from  you  for  a  long 
time.  You  might  just  as  well  let  me  have  it  at  first."  He  then 
took  his  pistol,  which  was  hanging  in  belt  and  scabbard  from  the 
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foot  of  his  bed,  buckled  it  around  him  and  asked  witness  if  she  was 
going  to  tell  of  the  affair.  Witness  was  afraid  of  defendant  and 
was  determined  to  secure  his  prosecution  for  the  outrage,  and,  to 
divert  his  suspicion  of  her  purpose,  she  replied  that  "  she  did  not 
know  that  she  would  tell  any  one  here,  but  expected  to  tell  her 
uncle."  Defendant  replied:  uNo  one  need  know  it.  I  won't  tell 
it,  and  I  will  go  to  town  and  stop  that  prosecution."  Defendant 
then  joined  his  wife  at  the  cow-pen,  and  the  two  after  a  time  re- 
turned to  the  house  together.  Mrs.  Fitzgerald  put  the  milk  away 
and  went  to  bed.  Defendant  lay  down  on  a  pallet,  and  witness  sat 
awhile  before  the  fire,  and  the  balance  of  the  night  on  the  side  of 
her  bed  with  her  head  in  her  hands.  After  breakfast  defendant 
offered  his  hand,  proposed  to  make  friends,  and  asked  witness  not 
to  tell.  To  allay  his  suspicion  as  to  her  purpose,  witness  took  his 
hand  and  repeated  what  she  had  previously  said  about  telling.  De- 
fendant stayed  about  the  place,  watching  the  witness,  all  day.  Wit- 
ness remained,  for  the  purpose  of  concealing  her  purpose  of  reporting 
him,  until  late  that  evening,  when  she  went  to  the  house  of  Mr.  C. 
T.  Bowling,  whose  wife  was  a  sister  to  the  defendant's  wife.  Mr. 
Bowling  did  not  get  home  until  late  that  night.  Witness  asked 
Mrs.  Bowling  about  the  truth  of  defendant's  statement  that  she  had 
forbidden  witness's  presence  at  her  house.  She  was  afraid  to  tell 
her  anything  about  the  outrage  at  that  time.  Witness  stayed  that 
night  at  Bowling's  house.  She  went  home  on  the  next  morning, 
Sunday,  and  thence  to  church  with  Mr.  Jeff  Coop.  She  and  Coop 
took  dinner  at  Mr.  Peterson's  and  witness  returned  home  in  the 
afternoon.  Late  that  evening  she  and  her  step-mother  went  to 
Bowling's.  Mr.  Bowling  invited  witness  to  go  with  him  to  the  cow- 
pen  to  help  him  milk.  Witness  went  with  him,  and  told  him  of  the 
outrage  upon  her  by  defendant. 

The  defendant  came  to  Bowling's  house  a  short  time  after  wit- 
ness and  Bowling  got  back  from  the  cow-pen,  and  he,  his  wife  and 
witness  remained  over  night.  Defendant  left  Bowling's  early  next 
morning,  but  witness  and  her  step-mother,  Mrs.  Fitzgerald,  remained. 
Mrs.  Fitzgerald  went  home  on  Tuesday  morning,  and  the  witness 
went  to  Mr.  Adams's  house,  where  she  remained  until  late  in  the 
evening,  when  she  returned  to  Bowling's  and  remained  until  after 
the  defendant's  arrest.  When  defendant  was  arrested  and  jailed, 
the  witness  went  to  Mr.  Adams's  house,  where  she  has  since  resided. 
On  Tuesday,  en  routs  from  Adams's  house  back  to  Bowling's,  wit- 
ness joined  Mr.  Bowling  and  Mr.  Cartwright  in  Bowling's  field  and 
had  a  talk  with  them.    On  the  next  day,  accompanied  by  Bowling, 
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witness  went  to  the  office  of  Justice  of  the  Peace  Montgomery,  and 
filed  complaint.  In  March,  prior  to  the  outrage,  witness  told  old 
man  Ervin  Adams  that  the  defendant  had  traduced  her  character, 
and  that,  upon  the  arrival  of  her  uncle,  he  would  have  to  produce 
proof  of  his  statements  or  sign  a  "  lie-bill."  Witness's  father  gave 
witness  two  cows  when  he  died.  The  increase  of  the  cows  were 
sold  by  defendant  and  wife,  and  afterwards  were  repurchased  by 
the  defendant,  and  put  in  his  own  brand.  The  feet  and  lower  limbs 
of  the  witness  were  badly  crippled. 

This  witness  was  subjected  to  a  severe  and  searching  cross- 
examination,  but  it  resulted  in  no  material  change  of  her  narrative. 
The  witness  stated  that  she  came  back  to  Coryell  county  from 
Travis  county  in  order  to  be  with  her  little  half-brother,  the  son  of 
her  father  and  the  defendant's  wife.  She  consulted  an  attorney  of 
Gatesville  about  securing  a  division  of  her  father's  estate.  She  also 
spoke  to  her  step-mother  about  it,  who  expressed  herself  willing  to 
a  division,  but  said  that  her  husband,  the  defendant,  was  not.  The 
witness  first  heard  of  defendant's  slanderous  talk  about  her  late  in 
December,  1884.  Witness  was  sick  about  Christmas,  1884,  but  the 
defendant  did  not  put  hot  rocks  to  her  feet  and  warm  cloths  to  her 
side.  Those  attentions  were  bestowed  by  a  lady  friend.  Witness  re- 
sented, at  all  times,  after  she  heard  of  defendant's  talk  about  her, 
his  attempted  familiarities.  He  offered  attentions  to  the  witness 
which  he  concealed  from  his  wife.  While  pressing  her  to  submit  to 
his  passion,  the  defendant  proposed  that,  if  witness  would  do  it,  he 
would  provide  her  with  a  picture  gallery  in  town  with  which  to 
earn  her  living;  saying  that  she  had  nothing  and  could  make  a  liv- 
ing that  way.  Witness  replied  that  she  could  not  be  hired  or 
induced  to  engage  in  fornication.  He  then  threatened  her  with 
prosecution  for  house-breaking,  and  witness  told  him  to  proceed  with 
it.  Witness  could  not  say  to  what  distance  the  defendant  penetrated 
her  with  his  male  member,  but  she  knew  that  he  did  penetrate 
her,  and  that  he  used  his  male  member  and  not  his  finger.  He 
did  not  pain  her.  Witness  knew  that  a  letter,  threatening  the 
defendant  if  he  did  not  divide  the  property,  was  found  in  the  shed 
room  of  the  house  about  ten  days  before  the  rape.  The  letter  closed 
with  the  caricature  of  a  coffin.  Witness  had  no  idea  from  what 
source  that  letter  originated.  She  did  not  recognize  the  hand- 
writing and  did  not  know  who  wrote  or  could  have  written  it.  The 
witness  repeated  in  detail  the  substance  of  her  testimony  in  chief, 
and  was  excused. 

C.  T.  Bowling  was  the  next  witness  for  the  State.     He  testified 
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that  the  wives  of  himself  and  the  defendant  were  sisters.  Miss 
Ida  Turk  came  to  witness's  honse  on  the  evening  of  Saturday,  May 
30, 1885,  the  day  after  the  alleged  outrage  upon  her.  She  was  not 
in  her  usual  high  spirits,  and  witness  could  plainly  observe  that 
there  was  something  preying  upon  her  mind.  Ida  and  her  step- 
mother left  witness's  house  on  Sunday  morning,  but  Ida  returned 
late  that  evening.  Ida  went  with  witness,  at  witness's  request,  to  the 
cow-pen,  and  there  told  witness  that  the  defendant  had  ravished  her. 
Defendant,  his  wife  and  Ida  spent  that  night  at  the  witness's  house. 
Defendant  left  next  day,  saying  that  be  was  going  to  Oatesville. 
Mrs.  Fitzgerald  and  Ida  remained  at  the  witness's  house  all  of 
Monday  and  Monday  night.  On  Tuesday  Mrs.  Fitzgerald  went 
home,  and  Ida  went  to  Dick  Adams's.  On  her  way  to  witness's 
house  from  Adams's,  Ida  came  to  witness  and  Cartwright,  in  wit- 
ness's field.  Next  day  witness  went  with  Ida  to  the  justice  of  the 
peace,  and  Cartwright  went  to  defendant's  house. 

Cross-examined,  witness  said  that  Ida  made  her  statement  to  him 
about  the  outrage,  voluntarily.  Witness  knew  of  no  particular 
troubles  existing  between  the  defendant  and  the  members  of  his, 
defendant's,  family.  Witness  asked  Ida  about  the  bill  of  sale  to 
some  of  her  stock  sold  by  defendant.  Witness's  present  feel- 
ings for  the  defendant  were  not  kind,  nor  had  they  been  since  the 
perpetration  of  the  rape  upon  Ida. 

William  Cartwright  testified,  for  the  State,  that  Miss  Ida  Turk 
came  to  the  Bowling  field  on  Tuesday  and  talked  to  him  and  Bowl- 
ing about  the  outrage.  She  and  Bowling  went  off  together.  On 
Wednesday,  witness  went  to  defendant's  place  and  found  him  in  his 
field.  He  appeared  very  much  excited  —  quite  wild,  in  fact, — and 
was  evidently  keeping  a  watch  on  the  approaches  to  his  house.  He 
asked  witness  if  he  knew  the  whereabouts  of  Ida  Turk.  Witness 
told  him  that  Miss  Ida  was  then  at  Bowling's.  He  said  in  reply: 
"That  girl  will  tell  some  tale  on  me.  I  saw  the  very  devil  in  her 
eye."    Defendant  was  evidently  very  uneasy. 

Cross-examined,  the  witness  stated  that  he  was  "pretty  full"  of 
the  outrage  himself,  and  wanted  to  see  how  the  defendant  looked. 
He  found  him  looking  "  skittish  "  —  wild  in  the  eyes.  Witness  told 
attorney  Yardiman  on  the  examining  trial  that  he  heard  of  the  out- 
rage from  Mrs.  Fitzgerald,  Ida's  step-mother,  and  that,  after  talking 
wfth  Mrs.  Fitzgerald,  he  became  satisfied  that  the  defendant  was 
guilty. 

James  Adams  testified,  for  the  State,  that  he  was  present  when 
defendant  was  arrested  on  this  charge.    Defendant  affected  igno- 
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ranee  of  the  cause  of  his  arrest,  and,  on  being  informed  of  the  charge 
against  him,  protested  bis  innocence. 

Mrs.  Dick  Adams  testified,  for  the  State,  that  Miss  Ida  Turk  ap- 
plied to  her  in  March,  1885,  for  a  place  to  live  until  she  could  hear 
from  her  aunt  in  Travis  county.  Miss  Ida  was  a  permanent  cripple, 
and  was  not  so  strong  as  girls  of  her  age  ordinarily  are.  The  State 
closed. 

Mrs.  Susan  Bowling,  wife  of  0.  T.  Bowling  and  sister  of  Mrs. 
Fitzgerald,  was  the  first  witness  for  the  defense.  She  testified  that 
Ida  Turk  did  not  tell  her  that  the  reason  why  she  did  not  report  the 
outrage  sooner  than  she  did  was  that  she  was  afraid  she  would  not 
be  allowed  the  use  of  a  pony  to  ride  to  church  on  Sunday,  nor  did 
witness  tell  Mrs.  Fitzgerald  that  Ida  made  any  such  statement  to 
her.  Early  in  the  spring  of  1885,  defendant,  his  wife  and  Ida  stayed 
all  night  at  Bowling's  house.  Defendant  left  first,  after  breakfast, 
and  Ida  left  before  her  step-mother  did.  Ida  was  a  cripple,  and  was 
not  so  strong  as  other  girls  of  her  age. 

John  Pennington  testified,  for  the  defense,  that  Mrs.  Fitzgerald 
and  he  were  cousins.  Witness  had  worked  for  the  defendant  about 
a  month,  and  was  about  his  house  a  great  deal.  Defendant  and  all 
the  members  always  got  along  pleasantly  together,  so  far  as  the 
witness  could  observe.  He  never  saw  any  familiarities  practiced  to- 
wards Miss  Turk  by  the  defendant.  Miss  Ida  had  never  appeared 
to  be  afraid  of  defendant  Witness  once  saw  defendant  and  Ida 
pulling  one  another  about  in  play.  Miss  Ida  did  about  as  much  of 
the  pulling  as  the  defendant  did.  They  seemed  to  be  about  equally 
matched  in  the  scuffle. 

Mrs.  Lou  Haynes  testified,  for  the  defense,  that  Ida  Turk  came  to 
her  house  in  March,  1885,  hunting  a  place  to  live.  She  said  that 
she  was  treated  badly  at  Fitzgerald's,  and  would  rather  live  among 
"  niggers "  than  at  the  Fitzgerald  house;  that  defendant  was  a  grand 
old  villain,  and  that  she  could  and  would  ruin  him.  Witness  ad- 
vised her  to  leave  the  Fitzgerald  house. 

Mrs.  Melissa  N.  Fitzgerald,  the  wife  of  the  defendant,  was  his 
next  witness,  She  testified  that,  at  the  age  of  twenty-three,  .she 
married  John  K.  Turk,  an  elderly  widower,  with  one  daughter,  who 
was  the  prosecutrix  in  this  case.  Mr.  Turk  had  been  dead  three 
years.  Witness  had  two  sons  by  Mr.  Turk,  but  one  of  whom  sun* 
vives.  The  witness  married  the  defendant  in  March,  1884*  Eight 
months  after  her  father's  death,  Ida  went  to  live  with  her  aunt  in 
Travis  county.  She  returned  in  August,  1884,  and  lived  in  the  Eitz*- 
gerald  household  as  a  member  of  the  family,  helping,  some  about* 
Vol.  XX —19 


290  20  Texas  Court  of  Appeals.  [Gal  v.  Term, 

Statement  of  the  case. 

the  house  and  getting  her  board  free.  Ida  persisted  in  a  demand 
for  a  division  of  the  property  left  by  her  father,  and  witness 
announced  her  willingness  to  submit  to  a  division,  if  it  was  lawful. 
Witness  frequently  observed  what  she  thought  was  improper  con- 
duct between  the  defendant  and  Ida.  The  latter,  after  going  to 
bed,  sometimes  called  on  defendant  to  place  the  covering  on  her. 
He  frequentIy"ptrHcd  htnr  dowtrlntojil^^  alls  would  suTtor" 

a  half -hour  erjiore.  Ida  never  resisted  tfieTdBfciidaul  vihem  be 
piffled  her  down  into  his  lap,  which  he  frequently  did  in  the  wit- 
ness's presence.  On  two  different  occasions  witness  discovered  her 
sitting  in  defendant's  lap.  Witness  saw  the  scuffle  testified  to  by 
John  Pennington.  Ida  began  it,  fell  down,  got  mad  and  scratched 
defendant's  face.  Witness  came  into  the  house  from  tho  cow-pen 
suddenly  on  one  occasion  and  found  them  standing  together  near 
the  table,  the  defendant  having  one  arm  around  Ida.  As  witness 
came  in,  Ida  said :  "  If  I  did  you  would  get  mad  ag^in."  Witness 
and  Ida  went  to  Bowling's  together  late  in  the  winter  of  18S4-.  Ida 
left  Bowling's  and  went  home  before  witness  did.  Witness  was 
jealous  of  Ida,  and  watched  her  and  defendant.  Ida  never  talkeU 
to  witness  about  her  jealousy.  Witness's  sister,  Mrs.  Bowling,  told 
the  witness  that  Ida  said  she  did  not  report  the  outrage  on  the 
morning  after  it  occurred  because  she  was  afraid  she  would  not  be 
allowed  a  horse  to  ride  to  church. 

Witness  was  at  home,  in  her  bed,  on  the  night  of  the  alleged 
rape.  Defendant  and  her  son,  Ida's  half-brother,  slept  on  a  pallet. 
Witness  had  her  baby  in  bed  with  her,  and  Ida  slept  alone  in  her 
bed  in  the  same  room.  Defendant  awakened  witness  about  mid- 
night by  touching  her  feet.  She  found  Ida  in  bed  with  her,  lying 
behind  and  next  to  the  wall.  Witness  asked  defendant  what  be 
wanted.  He  did  not  answer  but  lit  the  lamp  and  told  Ida  to  go 
back  to  her  bed.  Ida  asked  witness  what  she  should  do.  Witness 
did  not  advise  her.  Defendant  said  that  he  was  going  to  guard 
Ida.  The  witness  told  him  that  Ida  was  not  going  to  try  to  get  away. 
He  then  said  that  Ida  had  promised  to  entertain  him  in  her  bed. 
Ida  denied  the  promise.  Witness  then  got  up  and  fixed  the  fire, 
and  defendant  remarked  that  witness  seemed  very  much  afraid  that 
she  would  not  see  him  and  Ida.  Witness  told  defendant  twice  to 
get  up  from  Ida's  bed.  Defendant  said  that  he  wanted  to  talk  to 
Ida,  and  did  not  want  witness  to  hear  him,  but  would  tell  witness 
some  time  what  they  had  to  say.  Defendant  and  Ida  whispered. 
Sometimes  Ida  would  raise  her  voice,  and  defendant  would  say: 
"You  need  not  speak  so  loud;  I  am  not  out  at  the  cow-pen."    De- 
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fend  ant  was  on  the  bed  by  Ida  some  two  or  three  hours.  Ida  told 
him  twice  to  get  off  the  bed.  Witness  did  not  see  defendant's 
hands  on  the  girl.  Defendant  had  on  his  pants  and  socks.  Ida 
was  in  bed  undressed,  having  on  only  her  chemise  and  gown.  They 
were  saying  nothing  when  the  witness  left  the  room,  nor  were  they 
scuffling.  Witness  went  to  the  cow-pen  and  was  milking  the  third 
cow  when  she  was  joined  by  the  defendant.  She  and  defendant 
returned  to  the  house  together  and  found  Ida  sitting  quietly  by  the 
fire,  with  her  head  in  her  hands,  a  frequent  habit  of  hers.  Wit- 
ness and  Ida  both  lay  down,  and  defendant  retired  to  his  pallet  on 
the  floor.  Within  three-quarters  of  an  hour,  witness  arose  and  pre- 
pared breakfast.  Ida  ate  no  breakfast.  She  very  frequently  ate 
no  breakfast  in  the  morning.  She  was  not  crying,  that  witness 
could  see,  when  she  returned  from  the  cow-pen,  nor  did  she  com- 
plain to  witness.  Ida's  general  conduct  in  the  presence  of  the 
defendant  was  6uch  as  would  lead  an  ordinary  man  to  suspect 
her  virtue.  She  would  put  her  gown  on  in  his  presence,  untie  her  J I 
gagtgrs,  and  put  her  hands  in  Eler  bosom  and  scratch  first  oim  M'fljjjgt  I ' 
andthen  ine  oilier  while  ne  was  sitlin^By7^Bh"e^aKr"that  slie  \ 
meant  no  harm^ftmttBe  defendant  always  protested  that  he  meant 
no  harm  in  the  liberties  he  took  with  her. 

Witness  saw  nothing  unusual  in  Ida's  conduct  or  appearance  when 
she  returned  from  Bowling's  house  on  the  Sunday  morning  after  the 
alleged  outrage.  She  asked  witness  to  get  her  a  horse  to  ride  to 
church,  which  the  defendant  did,  and  she  went  to  church  with  Jeff 
Coop,  returned  with  him,  and  ate  lunch  at  witness's  house.  Ida 
was  not  in  the  least  afraid  of  the  defendant.  On  the  contrary  she 
attempted  to  fight  him  for  punishing  her  half-brother,  whom  she  ap- 
parently loved  very  devotedly.  Witness  left  the  room  just  before 
the  alleged  outrage,  because  she  did  not  see  that  she  could  do  any 
good  by  staying.  Ida  was  never  satisfied  at  the  witness's  house,  and 
always  wanted  to  get  back  to  her  aunt's.  Ida  told  witness  that  de- 
fendant was  trying  to  disgraoe  her  by  circulating  false  rumors  about 
her.  Witness  spoke  to  defendant  about  it  in  Ida's  presence,  and  he 
denied  it.  Ida  at  that  time  hunted  four  days  for  a  temporary  home. 
Witness  offered  her  money  to  go  home  on.  She  refused,  saying 
that  she  would  not  go  until  after  court.  The  prosecution  for  house- 
breaking was  talked  of  then  by  the  defendant.  Ida  dressed  in  the 
shed  room  on  Sunday  morning,  May  30, 1885.  Witness  three  times 
examined  her  discarded  under  clothes  —  chemise  and  gown, —  but 
disoovered  no  blood  or  stains. 

Cross-examined,  the  witness  stated  that,  when  she  got  back  into 
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bed  from  making  the  fire  (before  she  went  to  the  cow-pen),  and  ar- 
ranged herself  to  see  the  whole  of  Ida's  bed,  the  defendant  was  lying 
down  with  Ida.  The  girl  twice  told  him  to  go  away.  The  witness 
appealed  to  him  to  go  away  and  let  the  girl  alone.  She  was  satis- 
fied tbat  he  intended  wrong,  bat  she  was  powerless  to  protect  the 
girl.  Witness  did  not  know  of  the  charge  against  the  defendant 
when  she  examined  Ida's  chemise,  bat  knew  of  defendant's  conduct 
np  to  the  time  she  left  the  house  and  went  to  the  cow-pen.  Witness 
left  the  room  because  she  was  afraid  of  the  defendant.  Defendant 
went  to  Oatesville  on  Monday  and  did  not  return  nntil  Tuesday 
night.  William  Cartwright  was  at  witness's  house  on  Wednesday, 
and  asked  witness  if  she  saw  anything  wrong  on  the  night  of  the 
alleged  rape.  Witness  did  not  tell  him  all  she  saw.  In  reply  to 
what  witness  told  him  Cartwright  said:  "That  is  all  I  want  to 
know;  that  is  enough."  Witness  did  not  tell  Cartwright  that  the 
defendant,  at  the  cow-pen,  told  her  that  he  would  "  not  do  so  any 
more."  She  did  not  tell  Cartwright  that  she  bad  never  seen  any- 
thing wrong  in  Ida's  conduct  except  going  with  young  men  to  par- 
ties at  night.  She  did  not  agree  with  Cartwright  to  keep  defendant 
tame  and  unsuspicious  until  he  could  be  arrested,  nor  did  she  ask 
Cartwright  to  stay  at  her  house  on  Wednesday  night  because  she 
was  afraid  of  defendant.  She  did  not  tell  Cartwright  that  defend- 
ant was  guilty.  She  did  not  tell  defendant  about  the  charge  against 
him.  Ida  told  witness  on  Tuesday  that  she  was  going  to  have  de- 
fendant arrested,  but  witness  did  not  believe  that  she  was,  in  fact, 
going  to  do  it. 

Ke-examined,  witness  said  that,  in  testifying  that  she  left  the 
room  through  fear,  she  did  not  mean  that  she  was  afraid  of  personal 
violence,  but  was  afraid  that  she  would  witness  a  very  improper 
proceeding  between  defendant  and  Ida.  Be-crossed,  witness  said 
that  she  was  afraid  to  bother  or  oppose  defendant  on  that  night. 
She  was  afraid  of  both  defendant  and  Ida. 

Mrs.  Mary  Faubion,  the  defendant's  sister,  testified  in  his  behalf 
that  Mrs.  Fitzgerald  and  Miss  Ida  Turk  came  to  her  house  one  day 
in  February,  1885,  leaving  defendant  at  home  skinning  a  cow.  Ida 
advanced  several  different  reasons  why  it  was  necessary  for  her  to 
go  back  home  shortly  after  her  arrival.  She  did  not  go,  because 
there  was  no  horse  up  at  the  time.  Ida  abused  defendant  severely 
once  at  witness's  house,  to  his  face,  for  not  keeping  up  a  horse  for 
her  nse.  She  was  no  more  afraid  of  defendant  than  witness  was, 
and  the  witness  had  never  yet  seen  the  man  she  feared.  Defend- 
ant was  a  weak  and  not  a  robust  man.    The  defense  closed. 
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William  Cartwright  was  recalled  by  the  State.  He  testified  in 
rebuttal  that  immediately  after  he  left  the  defendant  in  his  field  on 
the  Wednesday  succeeding  the  night  of  the  alleged  outrage,  he  had 
an  interview  with  Mrs.  Melissa  Fitzgerald.  Mrs.  Fitzgerald  told 
the  witness  in  that  interview  that  she  knew  of  the  charge  against 
the  defendant,  and  that  he  was  guilty.  She  and  witness  agreed  to 
keep  the  defendant  unsuspicious  Qf  the  charge  until  his  arrest,  and 
they  were  to  do  so  by  talking  to  him  in  a  manner  to  preserve  his 
good  humor.  She  asked  witness  to  stay  at  her  house  that  night,  as 
it  was  possible  that  the  officer  to  arrest  defendant  might  come. 
Witness  asked  Mrs.  Fitzgerald  if  it  was  true  that  defendant  had 
been  imposing  on  Ida.  She  replied  that  it  was  true ;  that  the  de- 
fendant cursed  her  and  Ida,  and  made  Ida  go  back  to  her  own  bed; 
that  Ida  asked  her  for  protection,  and  that  she  declined  to  interfere 
because  she  was  afraid  to  imperil  her  own  life.  She  said  that  she 
believed  Ida  to  be  virtuous,  and  that  she  had  never  seen  anything 
in  her  conduct  to  object  to,  except  that  she  sometimes  accompanied 
young  men  to  parties  at  night.  She  said,  also,  that  the  defendant, 
at  the  cow-pen,  told  her  that  if  she  would  forgive  him,  he  would 
not  do  so  again. 

Cross-examined,  the  witness  stated  that  the  Bowling  household 
and  defendant's  folks  got  along  well  together,  but  those  at  Bow- 
ling's did  not  like  the  way  in  which  the  defendant  was  behaving. 
The  defendant  spent  some  time  "pumping"  around  the  men  about 
Ida's  character.  Witness  thought  that  he  could  discover  a  motive, 
or  passion,  in  defendant's  attempts  to  play  with  and  fondle  Ida, 
which  the  girl  always  resented  in  witness's  presence.  He  thought 
defendant's  conduct  towards  Ida  aroused  Mrs.  Fitzgerald's  jealousy. 
When  witness  vent  to  defendant's  house  on  Wednesday,  he  was 
mad.  He  went  there  to  get  the  truth,  and  was  satisfied  he  got  it 
from  Mrs.  Fitzgerald,  who  was  then  as  mad  as  he. 

Jeff  Coop  testified,  for  the  State,  that  he  attended  church  with 
Miss  Ida  on  Sunday,  May  31,  1885.  Ordinarily  Miss  Ida  was  very 
lively  and  animated  company.  On  this  occasion  her  demeanor  was 
the  exact  reverse.  She  was  downcast,  silent  and  evidently  in  men- 
tal distress,  speaking  only  to  answer  yes  or  no  to  questions. 

The  motion  for  new  trial  assailed  the  verdict  as  unsupported  by 
the  testimony,  and  denounced  the  trial  as  unfair  because  conducted 
in  the  presence  of  spectators  who  applauded  the  State's  attorney  in 
the  denunciation  of  the  defendant. 

The  commendation  bestowed  upon  the  instructions  of  the  trial 
judge  by  the  opinion  of  this  court  suggests  the  propriety  of  in  cor- 
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porating  the  charge  in  full  in  this  report.  Caption  omitted,  and 
bearing  in  mind  that  it  purposely  ignores  rapes  accomplished  by 
fraud,  it  reads  as  follows: 

u  1.  The  indictment  in  this  case  charges  the  defendant,  Reuben 
Fitzgerald,  with  the  offense  of  rape,  alleged  to  have  been  committed 
in  Coryell  county,  Texas,  on  the  30th  day  of  May,  A.  D.  1885,  on 
the  person  of  Ida  Turk,  a  female: 

"  2.  Rape  is  the  carnal  knowledge  of  a  woman  without  her  consent, 
obtained  by  force  or  threats.  The  force  employed  to  obtain  such 
carnal  knowledge  must  be  such  as  might  reasonably  be  supposed 
sufficient  to  overcome  resistance,  taking  into  consideration  the  rel- 
ative strength  of  the  parties  and  other  circumstances  of  the  case. 
The  threats  employed  must  be  such  as  might  reasonably  create  a 
just  fear  of  death  or  great  bodily  harm,  in  view  of  the  relative  con- 
dition of  the  parties,  as  to  health,  strength  and  all  other  circum- 
stances of  the  case. 

"  3.  To  constitute  the  crime  of  rape  it  is  necessary  that  penetra- 
tion be  shown,  but,  if  penetration  be  shown  to  have  actually  taken 
place  as  a  matter  of  fact,  the  degree  of  penetration  is  immaterial. 

"4.  But,  further,  to  constitute  rape  there  must  be  an  assaiilt. 
Now  the  use  of  any  unlawful  violence  upon  the  person  of  another, 
with  intent  to  injure  him,  whatever  be  the  means  or  degree  of  vio- 
lence used,  is  an  assault  and  battery.  Any  attempt  to  commit  a 
battery,  or  any  threatening  gesture,  showing  in  itself,  or  by  words 
accompanying  it,  an  immediate  intention  coupled  with  an  ability  to 
commit  a  battery,  is  an  assault.  The  injury  intended  may  be  either 
bodily  pain,  constraint  or  sense  of  shame,  or  other  disagreeable 
emotion  of  the  mind.  N 

"  5.  In  this  case,  gentlemen,  to  warrant  the  conviction  of  the  de- 
fendant of  rape,  it  should  appear  from  the  evidence: 

"First.  That  the  defendant,  Reuben  Fitzgerald,  in  Coryell 
county,  "Texas,  on  or  about  the  30th  day  of  May,  A.  D.  18S5,  made 
an  assault  upon  the  alleged  female,  Ida  Turk. 

"  Second.  That  by  such  assault  and  by  actual  force  and  threats 
as  abo\*e  defined,  the  defendant  obtained  carnal  knowledge  of  the 
said  Ida  Turk  by  actual  penetration. 

"  Third.  That  such  carnal  knowledge  of  the  said  Ida  Turk  was 
obtained  by  the  defendant  without  her  consent  and  against  her  will. 

"  6.  If  you  find  the  defendant  guilty  of  rape,  you  will  say  so  by 
your  verdict,  and  assess  his  punishment  at  death  or  confinement  in 
the  penitentiary  for  life,  or  for  any  term  of  years  not  less  than  five, 
in  your  discretion. 


i 886.]  Fitzgerald  v.  The  State,  295 

Statement  of  the  case. 

"7.  But  if  you  should  find  that  the  defendant  did  not,  as  alleged, 
have  carnal  knowledge  of  the  said  Ida  Turk  by  actual  penetration ; 
that  is,  if  you  believe  that  actual  penetration  has  not  been  shown 
beyond  a  reasonable  doubt,  but  should  believe  from  the  evidence 
that  the  defendant  did,  in  the  county,  and  at  or  about  the  time  laid 
in  the  indictment,  make  an  assault  upon  the  said  Ida  Turk,  with  the 
intent  to  commit  the  crime  of  rape,  that  is,  with  intent,  by  force  or 
threats,  to  have  carnal  knowledge  with  Ida  Turk,  without  her  con- 
sent and  against  her  will,  you  will  in  that  event  find  the  defendant 
guilty  of  assault  with  the  intent  to  commit  the  offense  of  rape,  and 
assess  his  punishment  at  confinement  in  the  penitentiary  for  any 
period  not  less  than  two  nor  more  than  seven  years. 

"  8.  But  if  you  believe  from  the  evidence  that  there  was  not  such 
penetration,  but  that  the  defendant  made  an  assault  upon  the  per- 
son of  Ida  Turk,  not  with  intent  to  commit  rape  upon  her,  but  with 
intent  to  have  sexual  intercourse  with  her,  with  her  consent,  then 
you  will  find  the  defendant  guilty  of  an  aggravated  assault,  and 
assess  his  punishment  at  a  fine  in  any  sum  not  less  than  twenty-five 
nor  more  than  one  thousand  dollars,  or  at  imprisonment  in  the  county 
jail,  not  less  than  one  month,  nor  more  than  two  years. 

"9.  If  you  believe  from  the  evidence  that  the  defendant  did,  as 
charged,  have  carnal  knowledge  of  the  alleged  Ida  Turk,  but  have 
a  reasonable  doubt  as  to  whether  such  carnal  knowledge  was  ob- 
tained with  Ida  Turk's  consent,  the  defendant  should  be  acquitted. 
Farther,  as  to  the  offense  of  rape,  the  defendant  should  be  acquitted 
of  this  offense,  if  the  evidence  fails  to  establish,  beyond  a  reason- 
able doubt,  the  sufficiency  of  the  alleged  force  and  threats,  as  above 
explained,  that  is,  their  sufficiency  as  means  to  accomplish  the 
alleged  carnal  knowledge  within  the  meaning  of  the  explanation 
before  given. 

"  10.  If  you  believe,  gentlemen,  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty  either  of  rape,  or  assault  with  the  intent  to  com- 
mit the  offense  of  rape,  but  have  a  reasonable  doubt  as  to  whether 
he  is  guilty  of  the  one  or  the  other  of  these  offenses,  you  will  give 
him  the  benefit  of  such  doubt,  and  find  him  guilty  of  assault  with 
intent  to  rape. 

"11.  If  you  should  acquit  the  defendant  of  rape,  bat  should 
believe  beyond  a  reasonable  doubt  that  he  is  either  guilty  of  assault 
with  the  intent  to  commit  the  offense  of  rape,  or  aggravated  assault, 
btit  should  have  a  reasonable  doubt  as  to  whether  he  is  guilty  of  the 
one  or  the  other  of  these  offenses,  you  will  give  him  the  benefit  of 
such  doubt,  and  find  him  guilty  of  aggravated  assault 


20G  20  Texas  Court  of  Appeals.  [Galv.  Term, 

Syllabus. 

"  12.  The  law,  gentlemen,  presumes  the  defendant  to  be  innocent 
until  his  guilt  is  established  by  legal  and  competent  evidence.  You 
are  the  exclusive  judges  of  the  facts  proved,  the  weight  to  be  given 
to  the  testimony  and  the  credibility  of  the  witnesses.  If,  therefore, 
after  considering  the  evidence  before  you,  and  the  law  as  laid  down 
in  the  foregoing  instructions,  you  should  have  a  reasonable  doubt  of 
the  defendant's  guilt,  you  will  give  him  the  benefit  of  such  doubt 
and  acquit  him." 

No  brief  for  the  appellant 

J.  H.  BurUy  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  convicted  in  the  lower 
court  of  rape,  and  his  punishment  was  affixed  at  a  life  term  in  the 
penitentiary.  As  disclosed  by  the  record,  the  evidence  amply  sus- 
tains the  verdict  and  judgment;  the  law  of  the  case  was  most  fully 
and  fairly  given  upon  all  the  different  phases  in  the  court's  charge 
to  the  jury,  and  as  favorably  to  the  defendant  as  he  had  the  right 
to  demand;  there  were  no  additional  instructions  asked;  there  was 
no  bill  of  exceptions  saved  to  any  supposed  error  in  the  ruling  of 
the  court.  In  a  word,  the  trial  appears  in  every  respect  to  have 
been  a  fair  and  impartial  one. 

There  is  nothing  presented  on  this  appeal  which  requires  discus- 
sion; wherefore  the  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  February  10, 1886.] 


[No.  1950.] 
Stephen  Hereon  0.'  The  State. 

Theft— Charge  of  the  Court.—  Evidence  in  a  theft  case  which  tends  to 
negative  the  connection  or  complicity  of  the  accused  with  the  original  tak- 
ing of  the  stolen  property  demands  of  the  trial  court  a  charge  to  the  effect 
that  if  the  jury  believe  from  the  evidence  that  the  accused  was  not  con- 
nected with  the  original  taking,  he  should  be  acquitted.  See  the  opinion 
in  externa  for  a  state  of  proof  which  demanded  such  a  charge,  and  note  also 
the  special  charges  which,  presenting  the  law  upon  the  subject,  were  erro- 
neously refused.  The  verity  and  weight  of  the  evidence  were  for  the  de- 
termination of  the  jury  alone. 
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•  Appeal  from  the  District  Court  of  Guadalupe.    Tried   below 
before  W.  E.  Goodrich,  Esq.,  Special  Judge. 

The  indictment  in  this  case  charged  the  appellant  and  one  Joe 
Williams,  jointly,  with  the  theft  of  a  beef-steer,  the  property  of 
William  Gay,  in  Guadalupe  county,  Texas,  on  the  21st  day  of  April, 
1877.  The  appellant  was  brought  to  trial  alone,  at  the  November 
term,  1885,  of  the  district  court,  and  was  convicted,  his  punishment 
being  assessed  at  a  term  of  three  years  in  the  penitentiary. 

William  Saffold  was  the  first  witness  for  the  State.  He  testified 
that  on  one  Sunday  night  in  April,  1877,  Sidney  George  came  to 
his  house,  and  requested  witness  to  go  with  him  to  defendant's 
house  in  search  of  his,  George's,  cow.  Witness  collected  a  party 
consisting  of  S.  J.  Dixon,  Sidney  George,  P.  0.  Barrington,  Strother 
Wooldridge,  and  several  others  whose  names  witness  could  not  now 
recall,  and  they  arrived  at  defendant's  hous^about  daylight.  They 
found  Mrs.  Herron  at  home,  but  the  defendant  was  not  to  be  found. 
The  premises  were  then  searched.  In  the  defendant's  smoke  house 
were  found  the  four  quarters  of  a  beef  which  had  evidently  been 
slaughtered  during  the  night.  In  the  garden,  and  at  the  corner  of 
the  fence,  some  ten  or  fifteen  feet  distant  from  the  smoke  house,  was 
found  the  fresh  hide  of  a  beef,  carefully  folded.  The  head  of  a 
beef  was  found  in  the  defendant's  hog  pen,  and  the  entrails  were 
found  in  a  small  brush  pen.  The  head  and  hide  were  taken 
into  the  defendant's  yard  for  examination.  The  hide  was  found  to 
bear  the  brand  of  William  Gay,  and  not  that  of  Sidney  George. 
Gay  was  sent  for,  and  upon  his  arrival  he  identified  the  head  and 
hide  as  the  remains  of  one  of  his  beef  steers.  The  party  looked  for. 
but  failed  to  find  the  defendant's  horse  or  saddle.  They  found  the 
point  in  the  defendant's  field  where  a  horse  had  been  staked  during 
the  night,  and  followed  the  tracks  of  the  same  across  the  field  and 
over  three  fences  which  had  evidently  been  hastily  thrown  down 
low  enough  for  a  horse  to  clear  them  by  jumping.  The  defendant 
owned  the  place  on  which  he  then  resided.  His  family  continued 
to  occupy  the  premises,  but  witness  saw  nothing  of  the  defendant 
until  the  expiration  of  two  or  three  years  after  the  occurrence  nar- 
rated. Witness  was  at  that  time  the  president  of  a  stock  associa- 
tion which  was  organized  in  Guadalupe  county  to  protect  the  stock 
interests  of  citizens  from  the  depredations  of  thieves.  No  colored 
man  belonged  to  that  association,  but  the  protection  of  the  associa- 
tion was  extended  to  colored  stock  owners,  as  in  this  instance,  as 
readily  and  as  rigidly  as  to  whites.    Mr.  Duggan  was  a  member  of 
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that  association,  but,  if  be  was  an  especial  terror  to  the  colored  peo- 
ple, witness  did  not  know  it.  William  Gay,  having  identified  the 
head  and  hide,  was  permitted  to  take  the  four  quarters  of  the  beef 
found  in  the  smoke  house.  Defendant's  wife  was  the  only  person 
at  the  defendant's  house  during  the  visit  of  the  witness  and  bis 
party.  General  Saflfold's  testimony  was  corroborated  in  detail-  by 
P.  C.  Barrington. 

Strother  Wooldriclge,  for  the  State,  corroborated  the  testimony  of 
the  witnesses  Saffold  and  Barrington,  and  in  addition  testified  that 
Buck  Franklin  came  to  his  house  on  the  night  of  the  alleged  theft, 
and  communicated  certain  facts  to  him  which  prompted  him  to 
keep  watch  during  the  remainder  of  the  night,  on  one  side  of  the 
defendant's  premises,  to  detect,  if  possible,  any  one  leaving  or  going 
to  the  defendant's  house.  No  one  went  to  the  defendant's  house  or 
left  it,  on  that  side  watched  by  witness.  He,  of  course,  could  not 
say  what  happened  on  the  opposite  side  which  he  could  not  see. 
Witness  lived  within  a  half  mile  of  the  defendant  and  had  known 
him  for  years.  Several  years  elapsed  after  the  night  in  question 
before  the  witness  again  saw  the  defendant,  during  which  time  de- 
fendant's family  continued  to  reside  on  the  place.  While  examining 
the  premises  witness  found  cattle  tracks  leading  from  the  cow- pen 
through,  and  to  the  back  part  of  the  field  where  the  fence  ap- 
peared to  have  been  thrown  down. 

William  Gay  testified,  for  the  State,  that,  being  summoned  to  de- 
fendant's house  on  the  morning  after  the  beef  was  killed,  he  was 
shown  the  hide  and  head  of  an  animal  which  he  promptly  and  fully 
recognized  as  the  hide  and  head  of  a  two-year-old  steer  which  be- 
longed to  him,  and  which  had  been  taken  and  killed  in  Guadalupe 
county  without  his  knowledge  or  consent. 

Buck  Franklin  testified,  for  the  State,  that  while  he  was  at  the 
house  of  Sam  Freeman,  in  Guadalupe  county,  about  sundown  one 
Sunday  evening  in  April,  1877,  he  saw  the  defendant  driving  a 
bunch  of  cattle  towards  his,  defendant's,  home.  Among  the  cattle 
witness  recognized  a  belled  cow  which  belonged  to  Sidney  George, 
and  the  red  and  black  animal  described  in  the  indictment.  Witness 
went  immediately  to  George's  house  and  told  him  what  he  had  seen. 
Witness  and  George  then  went  to  reconnoitre  defendant's  premises 
to  discover,  if  possible,  what  he  purposed  doing  with  the  oow. 
Arriving  at  a  point  near  the  house,  George  concealed  himself  behind 
a  bush,  and  witness  walked  up  to  the  defendant's  yard  fence  and 
called  defendant's  name  three  times.  At  the  first  call  witness  heard 
a  noise  which  he  thought  was  made  by  some  one  leaping  the  cow- 
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pen  fence.  Witness  then  looked  into  the  cow- pen  and  saw  what  he 
took  to  be  a  skinned  beef  lying  on  the  ground.  Within  a  moment 
or  two  the  witness  saw  the  defendant  approaching  the  house  on  the 
yard  side  of  the  fence,  and  coming  from  the  direction  in  which  the 
noise  described  was  made.  Defendant  answered  witness's  third  call, 
by  asking  who  witness  was.  Witness  replied,  giving  his  name.  De- 
fendant asked  what  witness  wanted.  Witness  replied  that  he  wanted 
to  borrow  his  wagon  for  the  purpose  of  hauling  bones.  The  defend- 
ant replied  that  his  wagon  had  no  bed,  would  not  do  for  the  pur- 
pose, and  that  witness  could  not  get  it.  Defendant  stopped  a  short 
distance  from  the  fence  which  separated  him  from  witness,  and  wit- 
ness observed  that  his  shirt  sleeves  were  rolled  up  to  his  elbows. 
Witness  saw  some  animals  in  the  cow-pen,  but  did  not  go  into  the 
pen  to  examine,  for  fear  that  the  defendant  would  suspect  the  real 
purpose  of  his  visit.  Witness  left  without  further  delay.  Sidney 
George  went  to  get  General  Saffoid,  and  witness  went  to  get 
Strother  Wooldridgc.  He  got  Wooldridge  to  watch  one  side  of  de- 
fendant's premises  until  the  arrival  of  General  Saifold,  to  examine 
into  the  suspicious  transactions  at  the  house.  The  house  of  old  man 
Freeman,  who  was  a  blind  man,  stood  about  a  quarter  of  a  mile  dis- 
tant from  defendant's  house,  and  was  the  only  house  between  de- 
fendant's house  and  the  cattle  range  in  that  direction. 

Sidney  George,  for  the  State,  corroborated  the  statement  of  Buck 
Franklin  up  to  the  time  that  they  separated  near  defendant's  house, 
witness  to  get  General  Saflfold,  and  Franklin  to  get  Wooldridge.  He 
testified  that  he  went  to  General  Saflfold's  house  and  got  him,  and 
he  detailed  the  subsequent  occurrences  substantially  as  did  Saffoid. 
The  State  closed. 

Lotta  Herron,  the  daughter  of  the  defendant,  was  his  first  witness. 
She  testified  that  her  father  and  mother  left  home  early  one  Sunday 
morning  in  April,  1877,  leaving  herself  and  a  girl  older  than  herself, 
who  had  since  died,  in  charge  of  the  premises.  About  2  o'clock  on 
that  evening,  a  Mexican  man  named  "Parse,"  who  was  then  living 
on  the  defendant's  place,  brought  a  beef  to  the  house,  which  he 
penned  in  the  cow-pen,  killed  and  butchered,  and  afterwards  hung 
the  butchered  meat  in  the  defendant's  smoke-house.  Defendant  and 
his  wife  returned  home  about  sundown,  when  the  Mexican,  in  wit- 
ness's presence,  told  the  defendant  that  he  had  got  and  butchered  a 
beef,  and  stored  the  meat  in  the  smoke-house.  Defendant  in  reply 
told  Parse  that  he  did  very  wrong  to  kill  that  beef.  Witness"  lived 
at  the  defendant's  house,  and  was  there  on  the  next  morning  when 
General  Saffoid  and  others  came  and  examined  the  premises.    Sev- 
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eral  Mexicans  came  to  the  boose  while  the  party  was  there,  and 
were  arrested  by  General  Saffold.  "  Parse  "  was  among  those  ar- 
rested. The  Mexicans  so  arrested  were  all  released  by  General 
Saffold.  Parse  had  lived  with  the  defendant  about  a  year  prior  to 
the  killing  of  the  beef.  Witness  had  been  married  abont  seven 
years,  but  did  not  know  her  age.  Defendant  left  home  a  short  time 
before  the  arrival  of  General  Saffold  and  his  party.  Witness  did 
not  know  ujby  he  left.  At  the  time  of  the  killing  of  the  beef,  Parse 
was,  and  had  been  for  a  week,  constructing  a  new  picket-fence 
around  the  defendant's  garden.    Parse  had  but  one  eye. 

General  Saffold,  Barrington  and  W4ooldridge  were,  in  the  order 
named,  recalled  by  the  State  in  rebuttal.  Each  testified  that 
the  witness  Lotta  was  not  at  the  defendant's  house  on  the  morning 
the  same  was  examined  as  related  in  the  preceding  testimony  of  each ; 
that  no  one  but  defendant's  wifo  was  at  the  house;  that  there  was 
no  new  picket  fence  in  course  of  construction  around  the  defend- 
ant's garden,  or  around  any  other  piece  of  ground  on  his  premises; 
that  neither  of  the  two  Mexicans  who  came  to  the  house,  and  were 
arrested  and  released,  during  the  investigation,  had  lost  an  eye,  but 
that  both  had  unblemished  eyes.  Wooldridge  testified  that  he  knew 
the  one-eyed  Mexican,  Parse,  well;  that  the  said  Parse  had  not 
lived  at  defendant's  house  during  the  previous  year,  nor  had  he,  to 
the  witness's  knowledge,  worked  there  during  the  previous  week. 
The  said  Parse  was  not  one  of  the  Mexicans  arrested  and  released 
by  General  Saffold,  as  stated  by  the  witness  Lotta  Ilerron. 

The  State  next  introduced  in  evidence  the  capias  showing  the 
arrest  of  the  defendant  upon  this  indictment,  in  1S81,  by  Sheriff 
Dunn,  of  Guadalupe  county ;  the  record  entry  of  his  recognizance 
to  appear  before  the  district  court  for  trial,  the  judgments  nisi  and 
final  forfeiting  his  recognizance,  and  the  capias  showing  his  re-arrest 
in  1885  by  Sheriff  McGuffin. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Rust  dk  Ekringhaus  and  W.  27.  Barges,  for  the  appellant. 

«/.  27.  Burls,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  A  witness  in  behalf  of  defendant  testified  that 
the  beef  steer  was  brought  to  defendant's  house  in  his  absence, 
butchered,  and  the  meat  placed  in  defendant's  smoke-house,  by  a 
Mexican  named  "  Parse."    In  his  charge  to  the  jury,  the  trial  judge 
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did  not  affirmatively  instruct  with  reference  to  the  phase  of  the 
case  presented  by  this  testimony.  To  supply  this  omission  in  the 
charge,  defendant's  counsel  requested  the  following  instructions, 
viz.: 

u  1st.  To  convict  the  defendant  in  this  case  the  evidence  must 
show  to  your  satisfaction,  beyond  a  reasonable  doubt,  that  the  de- 
fendant took,  or  was  concerned  in  taking,  the  animal  named  in  the 
indictment;  that  is  to  say,  he  must  have  been  concerned  in  the 
original  taking  from  the  possession  of  the  owner;  for,  if  the  evi- 
dence shows  that  another  person  took  said  animal  and  put  or  left  it 
in  possession  of  the  defendant,  the  defendant  cannot,  under  the  in- 
dictment in  this  case,  be  convicted,  and  if  he  was  not  concerned  in 
the  original  taking  it  is  your  duty  to  acquit. 

"2d.  Theft  and  receiving  goods  or  property  knowing  the  same  to 
have  been  stolen  are  two  different  offenses,  and  a  person  cannot  be 
tried  for  one  and  convicted  of  the  other.  Therefore,  if  the  Mexican 
'Parse,'  or  any  one  else,  took  the  animal  named  in  the  indictment, 
and  the  defendant  did  not  assist  in  the  taking,  ha  cannot  in  this 
case  be  convicted,  though  he  received,  hid,  and  used  the  animal  so 
taken,  though  he  knew  it  was  stolen ;  and  in  such  case,  or  if  you 
have  a  reasonable  doubt  on  this  point,  you  should  acquit  the  defend- 
ant." 

The  court  refused  to  give  these  or  any  other  similar  instructions. 
We  must  hold  that  this  was  error,  for  which  the  conviction  must  be 
set  aside.  The  requested  instructions  were  demanded  by  the  evi- 
dence, and  embodied  the  law  applicable  to  the  particular  phase  of 
the  case  presented  by  the  testimony  of  the  witness  before  referred 
to.  It  was  not  for  the  trial  judge,  or  for  this  court,  but  for  the  jury 
alone,  to  pass  upon  the  credibility  of  this  testimony.  It  was  the 
imperative  duty  of  the  court  to  submit  to  the  jury,  affirmatively, 
the  law  applicable  to  such  testimony,  leaving  to  the  jury  the  duty 
of  determining  the  credibility  of  the  witness  and  the  weight  to  be 
accorded  her  statements.  (White  v.  The  State,  18  Texas  Ct.  App., 
57.) 

Several  other  supposed  errors  are  complained  of  by  counsel  for 
defendant,  but,  if  they  be  errors,  they  are  of  a  character  not  likely 
to  occur  on  another  trial,  and  we  will  not  take  time  to  consider 
them.  Because  of  the  error  of  the  court  in  failing  to  instruct  the 
jury  as  requested  by  defendant,  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  February  13, 1886.] 
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[No.  1905.] 
W.  P.  Davis  t>.  The  State. 

L  Assault  With  Intent  to  Murder.— Indictment  for  assault  with  intent  to 
murder  need  not  allege  the  manner  in  which  or  the  means  with  which  the 
assault  was  committed. 

2.  Same. — Subdivision  2  of  article  714  of  the  Code  of  Criminal  Procedure  pro- 
vides that  an  assault  to  commit  any  felony  includes  all  assaults  of  an  in- 
ferior degree.  The  preceding  article  of  the  same  Code  provides  that:  "  When 
a  prosecution  is  for  an  offense  consisting  of  different  degrees,  the  jury  may 
find  the  defendant  not  guilty  of  the  higher  degree  (naming  it),  but  guilty  of 
any  degree  inferior  to  that  charged  in  the  indictment  or  information." 
Heidi  that,  under  these  provisions  of  the  said  articles,  a  conviction  for  an  ag- 
gravated assault  may  be  had  under  an  indictment  charging  an  assault  with . 
intent  to  murder. 

8.  Same  —  Constitutional  Law.— The  said  articles  718  and  714  of  the  Code  of 
Procedure  contravene  no  provision  of  the  Constitution,  so  far  as  this  case 
is  concerned.  The  rulings  in  Huntsman  v.  The  State,  12  Texas  Ct  A  pp., 
619,  and  Williams  v.  The  State,  id.,  895,  are  not  germane  to  the  question  in- 
volved in  the  present  case. 

Appeal  from  the  District  Court  of  Grimes.  Tried  below  before 
the  Hon.  Benton  Randolph. 

The  indictment  charged  the  appellant  with  an  assault  with  intent 
to  murder  one  F.  R.  Stringer,  in  Grimes  county,  Texas,  on  the  10th 
day  of  December,  1881.  He  was  convicted  of  an  aggravated  as- 
sault, and  the  punishment  assessed  against  him  was  a  fine  of  $250. 

Boone  cfe  Cobbs,  for  the  appellant 

J.  27.  Burt8y  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  The  indictment  alleges  that  the  defendant,  of 
his  malice  aforethought,  made  an  assault  upon,  one  Stringer  with  in- 
tent to  murder  the  said  Stringer.  It  does  not  allege  the  manner  in 
which,  or  the  means  with  which,  the  assault  was  committed.  Under 
this  indictment  the  defendant  was  convicted  of  an  aggravated  assault 
and  fined  $250.  Defendant  excepted  to  the  indictment,  and  also 
moved  in  arrest  of  judgment,  the  ground  of  said  exception  and  mo- 
tion being  that  the  acts  constituting  the  alleged  assault,  the  manner 
and  means  of  its  commission,  were  not  alleged*  The  exception  and 
motion  were  overruled.  The  sufficiency  of  the  indictment  to  sup- 
port this  conviction  is  the  only  question  presented  for  our  decision. 

A  long  line  of  decisions  in  this  State,  as  well  as  elementary  author- 
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ities,  sustain  the  sufficiency  of  the  indictment  for  the  offense  of 
assault  with  intent  to  murder.  (See  the  authorities  cited  in  note  1, 
to  Form  357,  Willson's  Cr.  Forms.  See,  also,  Whart.  Cr.  PL  &  Pra., 
§  159,  and  cases  cited  in  note  7;  Whart.  Cr.  Law  (8th  ed.),  §  644.) 

Our  Code  of  Criminal  Procedure,  article  714,  subdiv.  2,  provides 
that  an  assault  to  commit  any  felony  includes  all  assaults  of  an  in- 
ferior degree.  And  the  preceding  article  provides  that  "  When  a 
prosecution  is  for  an  offense  consisting  of  different  degrees,  the  jury 
may  find  the  defendant  not  guilty  of  the  higher  degree  {naming  it) 
but  guilty  of  any  degree  inferior  to  that  charged  in  the  indictment 
or  information."  Under  authority  of  these  provisions  it  has  been 
repeatedly  held  in  this  State  that  a  conviction  for  an  aggravated 
assault  may  be  had  under  an  indictment  charging  in  the  usual  form 
an  assault  with  intent  to  murder.  (James  v.  The  State,  36  Texas, 
645;  Bittich  v.  The  State,  40  Texas,  117;  Peterson  v.  The  State,  12 
Texas  Ct.  App.,  650.)  Such  has  been  the  established  doctrine  in 
this  State  for  a  number  of  years,  and  long  prior  to  the  adoption  of 
our  present  State  Constitution. 

It  cannot,  therefore,  be  said  that  the  provisions  of  our  statute 
which  we  have  quoted,  or  the  decisions  giving  them  effect,  are  in 
conflict  with  the  Constitution ;  because  the  same  were  the  recognized 
law  of  the  land  when  the  Constitution  was  adopted.  An  indictment 
sufficient  under  the  law  as  it  then  existed  must  be  regarded  as  an 
"  indictment  of  a  grand  jury,"  within  the  meaning  of  §  10  of  our 
Bill  of  Eights.  Hencte  the  reasoning  in  Huntsman  v.  T/ie  State,  12 
Texas  Ct.  App.,  619,  and  Williams  v.  The  State,  id.,  395,  is  not  ap- 
plicable to  the  question  in  this  case.  In  those  cases  the  indictments 
were  not  valid  under  the  law  as  it  existed  and  was  understood  at 
the  time  of  the  adoption  of  the  Constitution,  but  were  attempted  to 
be  upheld  under  subsequent  legislation  which  this  court  held  it  was 
not  within  the  power  of  the  Legislature  to  enact. 

At  the  request  of  counsel  for  defendant  we  have  written  this 
opinion.  He  desired  that  we  should  give  our  reasons  for  holding,  as 
we  do,  that  this  conviction  is  proper  under  this  indictment.  We 
have  stated  the  only  reason  wo  have,  which  is  that  our  statute  ex- 
pressly authorizes  it,  and  that  statute  we  believe  to  be  constitutional. 
As  said  by  Judge  Gray,  in  Bittich  v.  Tlie  State,  supra:  u  So  the  law 
is  written,  is  a  sufficient  answer  to  the  ingenious  argument  of  coun- 
sel."   The  judgment  is  affirmed. 

Affirmed. 
[Opinion  delivered  February  13,  1886.] 
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[No.  1967.] 
Jim  Henderson  d.  The  State. 

1.  Practice-* Statement  of  Facts.—  It  is  within  the  power  of  the  trial  judge 

to  enter,  of  his  own  motion,  an  order  authorizing  the  filing  of  a  statement 
of  facts  within  ten  days  after  the  adjournment  of  the  trial  term  of  the 
court. 

2.  Same. —  A  statement  of  facts,  based  upon  an  order  of  court  awarding  ten 

days  after  adjournment  for  the  filing  of  the  same,  will  not  be  considered  on 
appeal  if  the  same  appears  to  have  been  filed  after  the  expiration  of  ten 
days. 

8.  Same. — A  judgment  of  conviction  will  be  reversed  if  it  appears  that,  with- 
out the  fault  of  the  appellant  or  his  counsel,  the  appellant  has  been  deprived 
of  a  statement  of  facts.  But  see  the  opinion  in  this  case  for  circumstances 
held  to  constitute  laches  on  the  part  of  the  appellant 

4.  Same.— Charge  of  the  Court,  in  the  absence  of  a  statement  of  facts,  will 
be  considered  on  appeal  only  in  connection  with  the  allegations  contained 
in  the  indictment. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before 
the  Hon.  T.  L.  Nugent. 

The  conviction  in  this  case  was  had  upon  an  indictment  which 
charged  the  appellant  and  four  others,  jointly,  with  the  theft  of  five 
head  of  cattle,  the  property  of  Mat  Harainons,  in  Erath  county, 
Texas,  on  the  10th  day  of  April,  1885.  A  term  of  two  years  in  the 
penitentiary  was  the  penalty  assessed.  The  record  brings  up  no 
authorized  statement  of  facts. 

Zee  Young  filed  an  able  brief  and  argument  for  the  appellant, 
both  on  the  case  and  on  a  motion  for  rehearing,  which  was  over- 
ruled. 

J.  E.  Buri8}  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  cattle,  the  prop- 
erty of  Mat  Hammons.  The  court  adjourned  on  the  14th  day  of 
November,  1885.  An  order  to  file  the  statement  of  facts  ten  days 
after  adjournment  was  entered,  but  the  statement  of  facts  was  not 
filed  until  the  30th  of  November,  being  more  than  ten  days  after 
adjournment.  There  is  no  bill  of  exceptions  to  any  matter,  in 
the  record,  but  it  appears  that  counsel  for  appellant  prepared  a 
statement  and  presented  it  to  the  judge  on  the  last  day  of  the  term. 
Owing,  however,  to  an  unusual  accumulation  of  business,  it  was  be- 
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yond  the  power  of  the  judge  to  make  up  a  statement.  This  being 
the  case,  the  order  that  the  statement  of  facts  be  prepared  and 
filed  within  ten  days  after  adjournment  was  then  entered.  The 
judge  then  went  to  Hamilton  county  to  hold  court  at  that  place, 
and  during  the  term  at  Hamilton  the  pressure  of  business  was  such 
as  to  prevent  the  preparation  of  the  statement.  After  the  expira- 
tion of  the  ten  days,  the  district  attorney  prepared  a  statement 
which  was  examined  and  compared  with  that  prepared  by  counsel 
for  defendant,  and,  with  some  amendments,  was  approved  by  the 
judge.  This  statement  was  sent  to  the  clerk  and  ordered  by  the 
judge  to  be  filed  as  of  the  time,  but  from  some  misunderstanding 
the  clerk  failed  to  file  4t  as  of  the  time,  and  it  was  not  filed  until 
the  30th  of  November. 

Now  it  is  urged  by  counsel  for  defendant,  1st,  that,  as  the  state- 
ment of  facts  was  not  filed  within  the  ten  days,  this  court  cannot 
consider  it  at  all;  2d,  that,  as  appellant  was  not  at  fault,  and  being 
entitled  to  have  his  case  revised  with  a  statement  of  facts,  the  judg- 
ment should  be  reversed  and  the  case  remanded  for  another  trial. 

We  bold,  1st,  that  the  trial  judge  of  his  own  motion  can  order 
that  the  statement  of  facts  be  filed  within  ten  days  after  adjourn- 
ment. 

2d.  That  unless  filed  within  the  ten  days  this  court  will  not  con- 
sider it  at  all. 

3d.  If,  without  fault  of  appellant  or  his  counsel,  the  appellant 
has  been  deprived  of  a  statement  of  facts,  the  judgment  will  be  re- 
versed. 

But,  is  appellant  without  fault;  is  there  no  laches  at  his  door? 
This  case  was  tried  and  judgment  rendered  on  the  29th  of  October, 
and  his  motion  for  new  trial  was  overruled  on  the  31st  of  the  same 
month.  Not  till  the  14th  of  November,  it  being  the  last  day  of 
the  term,  did  appellant  take  any  step  towards  procuring  a  statement 
of  facts.  Two  weeks  elapsed  before  any  effort  was  made  by  ap- 
pellant to  obtain  a  statement  of  facts.  Was  there  no  laches  in  this? 
On  the  last  day  of  the  terra,  when  the  court,  by  an  unusual  accumu- 
lation of  business,  was  pressed  for  time,  appellant  first  moves  in  this 
matter.  With  ample  time  before  him  to  attend  to  this  business,  he 
here  asserts  that  he  was  not  at  fault  We  are  of  the  opinion  that 
appellant  was  himself  at  fault,  and  hence  for  this  matter  the  judg- 
ment will  not  be  reversed. 

There  being  no  statement  of  facts,  the  charge  of  the  court  will 
be  viewed  alone  in  the  light  of  the  allegations  in  the  indictment, 
and,  thus  considering  the  charge,  no  error  appears  therein  of  such  a 
Vol*  XX— 90 
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character  as  to  require  a  reversal  of  the  judgment.  The  learned 
judge's  views  as  to  what  facts  constitute  a  party  a  principal  may  not 
be  correct,  but  we  cannot  say,  in  the  absence  of  a  statement  of  facts, 
..that,  if  erroneous,  the  error  is  not  simply  abstract,  and  without  in* 
jury  to  defendant. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  must 
.be  affirmed. 

Affirmed* 

[Opinion  delivered  February  13,  1886.] 


[No.  1951.] 
Sam  Norwood  v.  The  State. 

L  Theft— Fact  Case.—  See  the  opinion  in  extenso  for  a  resunti  of  testimony 
in  a  theft  case  held  insufficient  to  support  a  conviction  for  theft,  however 
cogently  it  may  prove  the  falsity  of  the  defendant's  explanation  of  his  pos- 
session of  the  stolen  property. 

3.  Same  — Charge  of  the  Court.—  It  is  the  imperative  duty  of  the  trial  court 
to  give  in  charge  to  the  jury  the  law  of  circumstantial  evidence  when  the 
State  relies  solely  upon  such  evidence  for  a  conviction. 

Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  bo- 
fore  the  Hon.  George  McCormick. 

The  conviction  was  for  the  theft  of  a  horse,  the  property  of  Howe 
Little,  in  Guadalupe  county,  Texas,  on  the  13th  day  of  August, 
1885.  The  penalty  awarded  the  appellant  was  a  term  of  five  years 
in  the  penitentiary. 

The  opinion  sufficiently  indicates  the  purport  of  the  inculpatory 
evidence.    The  defendant  introduced  no  evidence. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Bust  (6  Erringhau9%  for  the  appellant 

J.  H.  BurUj  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  The  appellant  stands  convicted  for  the  theft  of  a 
horse,  the  property  of  Howe  Little. 

When  the  attention  of  defendant  was  called  to  the  fact  that  he 
had  traded  witness  Jones  the  horse  in  controversy,  he  stated  thai  be 
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had  gotten  the  horse  from  a  Mexican ;  that  when  he  got  the  horse 
from  the  Mexican  he  (the  Mexican)  was  hauling  cotton  on  Mr.  Will- 
iams's place  to  the  gin.  Defendant  also  stated  that  be  got  the  horse 
from  a  negro  in  the  country.  Defendant  gave  neither  the  name  nor 
any  description  of  the  Mexican. 

When  Jones,  to  whom  the  defendant  traded  the  horse,  with  others 
who  were  desirous  of  seeing  defendant  in  relation  to  the  stolen 
horse,  rode  up  to  the  house  of  defendant,  he,  defendant,  said  that 
he  did  not  recognize  Jones;  but,  when  Jones  called  his  attention 
to  the  fact  that  he  bad  traded  him  the  horse,  defendant  at  once 
knew  him  and  promptly  admitted  that  he  had  traded  the  horse  to 
Jones.  He  informed  Jones  where  he  could  find  his  horse,  which 
was  at  old  Mr.  Williams's  place,  about  four  miles  from  defendant's. 

Jones,  for  the  State,  says  that  on  the  same  occasion  defendant 
told  him  that  he  had  gotteh  the  horse  from  a  Mexican  while  hauling 
cotton  to  the  gin  at  Williams's,  and  that  defendant  also  made  some 
other  statements  about  getting  the  horse  from  some  one  else  than 
the  Mexican.  That  at  the  time  when  defendant  traded  the  horse 
to  Jones  he,  defendant,  stated  that  he  had  raised  the  horse.  It 
seems  that  defendant  was  known  by  two  names,  to  wit:  Joe  Bouldin 
and  Sam  Norwood. 

.  From  the  above  facts  it  appears  that  defendant  was  in  recent  pos- 
session of  the  stolen  property ;  that,  when  called  upon  to  explain, 
he  gave  contradictory  accounts  of  his  possession, —  first  denied  that 
he  knew  Jones,  to  whom  he  had  sold  the  horse,  and  went  under  an 
assumed  name,  or  at  least  was  known  by  two  names. 

Now,  if  the  evidence  closed  here  we  would  not  hesitate  in  holding 
the  case  clearly  established.  But  this  is  not  all  of  the  evidence. 
The  State  introduced  Andy  Williams,  who  swears  that  he  knew 
defendant;  that  he  had  lived  several  years  on  his  place;  that  in  No- 
vember, 1884,  a  Mexican  came  to  his  store  with  a  small  bunch  of 
horses;  that  he  did  not  actually  see  the  trade  made,  but,  in  a  few 
moments  after  hearing  a  conversation,  the  defendant  and  the  Mexi- 
can came  to  the  store,  and  defendant  asked  him  to  write  him  a  bill 
of  sale  for  a  grey  horse.  He  told  defendant  that  be  did  not  have 
time,  that  he  was  too  busy,  but  that  he  would  be  a  witness,  and  that 
would  do  as  well  as  a  bill  of  sale.  That  defendant  gave  the  Mexi- 
can a  bay  horse  for  the  grey  horse ;  that  the  horse  that  Mr.  Little 
claimed  and  took  as  his  is  the  same  horse. 

Now,  while  it  may  be  true  that  defendant  lied  about  the  manner 
by  which  he  obtained  possession  of  the  horse,  and  that  he  desired  to 
prevent  Jones  and  others  from  tracing  the  horse  to  him,  etc.,  still  we 
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are  not  to  conclude  that  all  liars  are  thieves,  and  that  therefore  the 
real  facts  shall  not  be  shown  and  permitted  to  control. 

By  Williams  the  State  establishes  an  explanation  of  defendant's 
possession,  which,  if  true,  must  evidently  exonerate  defendant  from 
guilt.  But  it  may  be  urged  that,  as  the  jury  are  the  judges  of  the 
credibility  of  the  witnesses,  they  may  have  given  no  credence  what- 
ever to  the  testimony  of  Williams,  and  hence  the  judgment  should 
be  sustained. 

Now,  while  it  is  true  that  the  jury  are  the  judges  of  the  credibility 
of  the  witnesses,  and  have  the  right  to  believe  or  disbelieve  a  wit- 
ness, certainly  the  testimony  of  a  witness  should  not  be  discarded 
wantonly  or  arbitrarily. 

In  this  case  the  State  introduced  Williams,  thereby  indorsing  bit 
credibility,  and  by  whom  she  proved  facts  which  clearly  exonerated 
appellant  from  all  crime,  except  lying  "perhaps.  There  is  no  pre^ 
tense  that  the  State  was  surprised  by  the  testimony  of  Williams, 
nor  is  his  testimony  surrounded  by  suspicious  circumstances.  This 
being  the  case,  the  guilt  should  have  been  determined  in  the  light  of 
Williams's  testimony,  and,  passing  upon  his  guilt  in  the  light  of 
(his  testimony,  we  do  not  think  the  evidence  sufficient. 

This  being  a  case  of  purely  circumstantial  evidence,  the  law  or 
rules  governing  such  cases  should  be  given  in  charge  to  the  jury. 
This  was  not  done  in  this  case,  and  hence  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Reverted  and  remanded, 

[Opinion  delivered  February  13, 1886.] 


[No.  1959.] 
Dick  Schultz  v.  The  State. 

Theft — Evidence. — It  is  essential  to  a  conviction  for  theft  under  an  indict- 
ment which  alleges  the  ownership  of  the  stolen  property  to  be  in  one  person, 
and  the  possession  to  have  been  in  another  for  the  owner,  that  the  State 
establish  the  non-consent  both  of  the  owner  and  the  possessor. 

Same.—  Non-Consent  of  the  owner  to  the  taking  of  the  property  may,  in  a  * 
trial  for  such  theft,  be  proved  by  showing  circumstances  which  absolutely 
exclude  every  reasonable  presumption  that  he  gave  consent  to  the  taking. 
Such  proof,  however,  is  not  available  if  direct  or  positive  proof  is  accessible, 
provided  such  objection  is  interposed  at  the  time  the  circumstantial  evidence 
is  offered,  and,  to  be  entitled  to  consideration  on  appeal,  the  objection  must 
appear  by  proper  bill  of  exception. 


1886.]  Schultz  t>.  The  State.  &09 

Statement  of  the  case. 

3.  Same  — Charge  of  the  Court.— Possession  op  Recently  Stolen  Prop- 
erty, even  when  unexplained,  is  bat  circumstantial  evidence  of  guilt  in  a 
theft  case,  and  if  the  State  relies  solely  upon  that  fact,  the  defendant  be* 
comes  entitled  to  a  proper  charge  upon  circumstantial  evidence.  In  limit- 
.  ing  its  charge  upon  circumstantial  evidence  in  this  case,  and  in  failing  to 
correctly  apply  it  to  the  case  generally,  the  charge  of  the  court  was  erro- 
neous.   See  the  opinion  on  this  point  » 

Appeal  from  the  District  Court  of  De  Witt  Tried  below  before 
the  Hon.  H.  C.  Pleasants. 

The  appellant  was  convicted  under  an  indictment  which  charged 
him  with  the  theft  of  a  horse,  the  property  of  one  Tom  Holt,  which 
said  horse  was  taken  from  the  possession  of  John  Anders,  who  held 
the  said  horse  for  the  said  Holt,  in  De  Witt  county,  Texas,  on  the 
24th  day  of  September,  1884.  The  penalty  assessed  was  a  term  of 
five  years  in  the  penitentiary. 

John  Anders  testified,  for  the  State,  in  substance,  that  in  the  sum- 
mer of  1884  Tom  Holt,  a  sheep  trader,  left  in  his  possession,  for 
safe  keeping,  a  bay  pony  branded  with  the  letters  S  E  E  on  the  left 
thigh.  The  witness  turned  the  pony  upon  the  range  with  his  own 
horses,  from  which  range  the  said  pony  disappeared  late  in  the  sum- 
mer or  early  in  the  fall.  He  was  taken  by  some  one  unknown  to 
the  witness,  and  without  the  witness's  consent.  A  short  time  be- 
fore the  pony  disappeared  the  defendant  asked  the  witness  who 
owned  a  bay  pony  branded  SEE,  then  running  on  the  range  near 
the  Schleicher  bridge.  Witness  told  him  that  he,  witness,  did  to  all 
intents  and  purposes,  as  Tom  Holt,  the  actual  owner,  had  left  the 
animal  in  his  possession  to  be  used  as  he  pleased.  Holt  was  on  bis 
way  out  west  to  buy  sheep  when  he  left  the  pony  in  witness's  oharger 
The  pony  then  had  a  sore  back,  and  was  unfit  for  use.  About  two 
months  after  the  pony  disappeared,  Holt  applied  to  the  witness  for 
the  pony  to  use  on  another  trip  out  west  which  he  was  then  con- 
templating. Witness  did  not  know  Holt's  present  whereabouts. 
Holt  owned  the  horse,  and  had  the  legal  right  to  take  him  or  to  send 
Another  person  for  him,  but  witness  did  not  think  he  would  have 
done  so  without  giving  witness  notice.  The  animal  was  taken  in 
De  Witt  county.  Witness  could  not  say  that  the  animal  sold  by  de- 
fendant to  A.  W.  Evans  was  the  Holt  pony. 

Jeff  White  testified,  for  the  State,  in  substance,  that  ho  was  the 
inspector  of  hides  and  animals  for  De  Witt  county  in  1884.  On  or 
about  the  14th  day  of  September  of  that  year,  the  defendant  ap- 
plied to  witness  to  inspect  a  horse  he  was  then  selling  to  A,  W. 
Evans.    Witness  did  so  and  attested  the  bill  of  sale.    The  aniimily 
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was  a  bay  pony  branded  S  E  E  on  the  left  thigh.  That  transaction 
occurred  on  one  of  the  most  public  streets  of  the  town  of  Caero.  No 
effort  at  concealment  was  made  by  defendant  Witness  did  not  ask 
defendant  where  he  got  the  horse. 

A.  W.  Evans  testified,  for  the  State,  in  substance,  that  either  he 
or  Bonner,  with  whom  he  was  making  up  a  drove  of  horses  to  drive 
to  market,  in  1884,  bought  of  the  defendant  a  bay  pony  branded 
8  E  E  on  the  left  thigh.  The  purchase  was  made  and  the  bill  of 
sale  executed  on  Esplanade  street  in  the  town  of  Ouoro. 
.  Mrs.  E.  E.  Johnson,  the  defendant's  mother,  testified  in  his  behalf 
that,  early  in  September,  1884,  while  she  was  staying  at  defend- 
ant's house,  she  saw  the  defendant  purchase  a  bay  pony  branded 
S  E  E  on  the  left  thigh  from  Jesse  A.  Baker,  and  saw  him  pay  Baker 
the  money  for  the  horse.  Baker  had  previously  worked  in  the 
neighborhood,  and  for  a  time  with  defendant,  as  a  farm  hand. 
Baker's  residence  was  in  Kerr  county,  and  witness  thought  he  was 
at  home. 

Walter  Cook  testified,  for  the  defense,  that  he  met  the  man  Baker 
between  Cuero  and  Clinton  about  the  time  of  the  alleged  theft  of 
Holt's  horse.    Witness  had  no  personal  acquaintance  with  Baker. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

K  J.  Uamner  and  Fly,  Davidson  dk  Davidson,  for  the  appellant 

J.  n.  Burts,  Assistant  Attorney-General,  for  the  State. 

White,  Pbbsiding  Judge.  The  indictment  alleged  the  stolen  horse 
to  be  the  property  of  one  Holt,  but  that  it  was  taken  from  the  pos- 
session of  one  Anders,  who  was  then  and  there  holding  possession 
of  the  same  for  Holt,  and  that  it  was  taken  without  the  consent  of 
Holt  and  without  the  consent  of  Anders. 

Where  the  ownership  and  possession  are  thus  alleged,  it  is  neces- 
sary to  prove  on  the  part  of  the  State,  in  order  to  make  out  the  case, 
the  want  of  consent  both  of  the  owner  and  the  party  holding  pos- 
session for  him.  (Bailey  v.  Th*  State,  18  Texas  Ct.  App.,  427; 
Frazier  v.  The  State,  id.,  434;  Atterlerry  v.  The  State,  19  Texas  Ct 
App.,  401 ;    Williams  v.  The  State,  19  Texas  Ct.  App.,  277.) 

Anders,  who  was  a  witness  upon  the  stand,  proved  his  own  want 
of  consent  and  stated  the  facts  and  circumstances  connected  with 
Holt's  having  left  the  pony  in  his  possession ;  also  that,  some  month 
or  more  after  the  pony  was  stolen,  Holt  came  to  witness's  house  and 
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inquired  for  his  pony,  as  he  wanted  to  ride  him  on  a  trip  out  west  he 
was  then  making.  Witness  did  not  know  where  Holt  was  at  the  time. 
of  the  trial.  But  he  says:  "Tom  Holt  was  the  owner  of  the  pony: 
and  had  the  legal  right  to  take  him  or  send  another  person  for  him. 
But  I  do  not  believe  he  would  have  done  so  without  giving  me 
notice." 

In  a  trial  for  theft  the  want  of  the  owner's  consent  to  the  taking 
of  .the  property  by  the  accused  may  be  shown  by  circumstances 
which  absolutely  exclude  every  reasonable  presumption  that  the 
owner  gave,  his  consent.  (Bains  v.  The  State,  7  Texas  Ct.  App., 
588;  Stewart  v.  The  State,  9  Texas  Ct.  App.,  321;  Spruill  v.  The 
States  10  Texas  Ct.  App:f  695;  Wilson  vrThe  State,  12  Texas  Ct. 
App.,  481;  Clayton  v.  The  State,  15  Texas  Ct.  App.,  348;  Miller  v. 
The  Slate,  18  Texas  Ct.  App.,  34.) 

But  it  is  insisted  that,  whilst  such  proof  can  be  made  by  circum- 
stantial evidence,  circumstantial  proof  cannot  be  resorted  to  so  long 
as  positive  or  direct  proof  is  available.  This  rule  is  also  settled, 
provided  the  party  made  objection  at  the  time  to  the  proof  by  cir- 
cumstantial evidence.  Such  objection,  to  avail  an  appellant  in  this 
court,  must  appear  by  a  proper  bill  of  exception  showing  that  such 
circumstantial  evidence  was  objected  to  when  tendered  on  the  trial. 
(Stewart  v.  The  State,  9  Texas  Ct.  App.,  321 ;  Williams  v.  The  State, 
19  Texas  Ct.  App.,  277.)  In  this  case  no  objection  was  taken  or  bill 
of  exception  reserved  to  the  proof  adduced,  as  above  stated,  to  show 
Holt's  want  of  consent;  and  the  charge  of  the  oourt  fully  presented 
the  law  with  regard  to  proof  of  want  of  consent  by  circumstantial 
testimony.  We  cannot  see  that  appellant  is  in  an  attitude  to  make 
complaint  as  to  this  matter. 

There  is,  however,  an  error  of  omission  in  the  charge  of  the 
court  which  necessitates  a  reversal  of  the  judgment.  As  to  the 
fact  of  the  taking  of  the  animal  there  was  no  direct  or  positive 
proof.  It  is  true  that  defendant  was  seen  in  possession  of  and 
actually  sold  the  pony  in  Cuero  some  short  time  after  it  was  missed 
by  the  party  in  possession.  This,  however,  was  but  recent  pos- 
session, and  recent  possession,  though  under  certain  oircu instances 
sufficient  to  establish  guilt,  is  at  last  but  a  circumstance,  in  itself 
weaker  or  stronger  as  the  case  may  be  indicative  of  guilt.  (Lehman 
v.  The  State,  18  Texas  Ct.  App.,  174.)  Possession  of  recently  stolen 
property,  even  when  unexplained,  is  but  circumstantial  evidence  of 
guilt  in  a  theft  case,  and,  the  State  relying  solely  upon  that  fact, 
the  defendant  is  entitled  to  a  charge  upon  the  law  of  circumstantial 
dvidenceA*  (Sullivan  v.  The  State,  18  Texas  Ct.  App.,  623.)    Whilst 
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the  court  did  fully  instruct  the  jury  in  the  law  of  oiroumstantial 
evidence  as  applicable  to  proof  of  non-consent  of  the  owner  Holt, 
there  was  no  application  of  the  rnle  generally  to  the  case,  muoh  lee* 
specially  as  to  the  question  of  fraudulent  taking. —  the  proof  being 
entirely  circumstantial  as  to  this  latter  phase  of  the  case. 

For  error  in  the  charge  of  the  court  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
'  [Opinion  delivered  February  13, 1886.] 
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[No.  1979.] 
J.  H.  Anderson  v.  The  State. 

1.  Pebjubt— Indictment.—  Article  8761  of  the  Revised  Statutes  provides,  with 

regard  to  the  payment  of  the  salaries  of  public  school  teachers,  that  "  the 
amount  contracted  by  the  trustees  to  be  paid  a  teacher  shall  be  paid  on  a 
check  drawn  by  a  majority  of  the  trustees  on  the  county  treasurer,  and  ap- 
proved by  the  county  judge.  The  check  shall  in  all  instances  be  accompanied 
by  the  affidavit  of  the  teacher  that  he  is  entitled  to  the  amount  specified  in 
the  check  as  compensation  under  his  contract  as  a  teacher."  In  order  to 
assign  perjury  in  making  the  affidavit  contemplated  by  the  said  article,  it  is 
.  essential  that  the  indictment  set  forth  both  the  check  and  the  affidavit.  See 
the  opinion  in  extenso  for  an  affidavit  held  sufficient  in  form,  and,  in  con- 
nection with  the  check,  which  is  properly  set  out  in  the  indictment,  suffi- 
cient to  charge  the  offense. 

2.  Same— Accomplice  Testimony— Case  Stated.—  McC.,  one  of  the  trustees 

who  signed  the  check,  testified  for  the  State  that  he  and  the  other  two 
trustees  signed  the  check  in  favor  of  the  defendant  for  his  services  as  teacher 
during  the  month  of  February ;  that,  in  fact,  defendant  did  not  teach  the 
school  during  the  month  of  February,  but  that  the  trustees,  believing  that  the 
money,  if  not  then  drawn  from  the  treasury,  would  revert  to  the  general 
school  fund,  and  be  lost  to  the  school  community,  made  a  contract  with  the 
defendant  to  draw  the  money  as  for  February,  and  afterwards  teach  the 
school  during  the  month  of  June  in  lieu  of  February.  Held,  that  such  trans- 
action constituted  each  of  the  trustees  a  particeps  eriminia  to  the  extent  at 
least  of  rendering  the  testimony  of  either  one  of  them  the  testimony  of  an 
accomplice,  and  subject  to  the  rules  requiring  the  corroboration  of  such  tes- 
timony. 
8.  Perjury  —  Chaboe  op  the  Court.— The  testimony  of  two  credible  wit- 
nesses, or  that  of  one  with  strong  corroboration,  is  necessary  to  support  a 
conviction  for  perjury.  In  all  cases  in  which  an  accomplice  or  particep* 
eriminia  testifies  for  the  State,  or  in  which  the  evidence  tends  to  show  that 
one  or  more  of  the  State's  witnesses  are  accomplices,  the  law  in  relation  to 
such  testimony  should  be  given  in  charge  to  the  jury.  Failing  in  this  respect, 
the  charge  of  the  court  in  this  case  is  insufficient. 
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Appeal  from  the  District  Coart  of  Cherokee.  Tried  below  before 
the  Hon.  J.  L  Perkins; 

The  conviction  was  for  perjury  in  falsely  swearing  to  the  teacher's 
affidavit  upon  a  check  or  voucher  upon  the  county  school  fund. 
The  penalty  awarded  was  a  term  of  five  years  in  the  penitentiary. 

The  substance  of  the  testimony  upon  which  the  conviction  was 
had  is  sufficiently  indicated  in  the  opinion.  The  money  paid  to  the 
defendant  on  the  check  was  subsequently  refunded  by  him  to  the 
county  judge. 

Ouinn  dk  Gregg,  for  the  appellant. 

J.  H.  Burte,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  convicted  upon  an  in- 
dictment charging  him  with  perjury.  The  matter  assigned  as  per- 
jury was  an  affidavit  made  by  him  as  a  teacher  in  a  public  free 
school  of  the  county  to  a  ohook  or  voucher  drawn  by  the  trustees  in 
order  to  procure  the  approval  of  the  county  judge  to  said  voucher, 
said  approval  being  requisite  to  enable  him  as  teacher  to  draw  thef 
amount  of  money  called  for  in  the  check  or  voucher  from  the 
eounty  treasury.    This  affidavit  was  as  follows,  viz.: 

41  Form  A ,  District . 

?  The  County  of  Cherokee,  State  of  Temes  to  J.  R.  Anderson: 

"  Date.  I      For  services  rendered  as  teacher  of  a    Dollars.  I  Cents. 

P.  O.    I  public  free  school,  holding  a  certificate  I 

of  Competency  of  the  second  grade,  employed  by  Bose  McOimmon, 

Sam  Anderson   and  Daniel   McKendrick,   trustees  of  Plainview 

School  District  No.  — ,  in  Cherokee  county,  State  of  Texas,  from  the 

2d  day  of  February,  1885,  to  the  27th  day  of  February,  1885,  both 

days  inclusive,  being  twenty  days,  at  $50  per  month. 

(Signed)  "  J.  H.  Anderson,  Teacher. 

"Sworn  to  and  subscribed  before  me  this  28th  February,  1885. 
(Signed)  "M.  J.  Whitman,  C.  Judge  0.  0." 

One  of  the  grounds  of  exception  to  the  validity  of  the  indictment 
was  that  "  the  oath  set  out  and  pleaded  in  the  indictment  (the  one 
above  copied)  is  not  the  oath,  in  words  or  substance,  as  required  by 
law  for  teachers  to  make  in  order  to  procure  their  vouohers  or 
drafts  by  which  they  draw  their  pay."  And  it  is  claimed  for  error 
that  the  court  overruled  the  exception  or  motion  to  quash,  based 
upon  this  ground.    It  is  provided  by  statute  that  "  the  amount  con- 
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traoted  by  trustees  to  be  paid  a  teacher  shall  be  paid  on  a  check 
drawn  by  a  majority  of  the  trustees  on  the  county  treasurer  and 
approved  by  the  county  judge.  The  check  shall  in  all  instances  be 
accompanied  by  the  affidavit  of  the  teacher  that  he  is  entitled  to 
the  amount  specified  in  the  check  as  compensation  under  his  con- 
tract as  a  teacher."  (Rev.  Stats.,  art.  3761.)  This  statute  is  repro- 
duced verbatim  in  the  school  laws  found  in  the  general  laws,  special 
session,  1884,  p.  55,  sec.  79d. 

This  affidavit  would  in  and  of  itself  be  insufficient  under  the  law, 
because  the  law  requires  a  check  drawn  by  a  majority  of  the 
trustees,  and  this  check  is  in  all  instances  to  be  accompanied  by  the 
affidavit  of  the  teacher.  The  indiotment,  before  setting  out  appel- 
lant's affidavit  as  aforesaid,  does  set  forth  the  check  which  was 
drawn  by  the  trustees  of  Plain  view  School  District,  No.  40,  Chero- 
kee county,  Texas,  in  favor  of  appellant,  on  the  county  treasurer 
for  $50,  for  services  as  a  teacher  for  the  month  ending  the  27th  of 
February,  1885.  This  check  was  signed  by  three  of  the  trustees, 
and  the  affidavit  above  copied  is  the  affidavit  of  the  teacher  accom- 
panying the  check  of  the  trustees.  We  are  of  opinion  that  the 
oheck  and  affidavit  are  in  substantial  compliance  with  the  require- 
ments of  the  statute.  Moreover,  they  appear  to  have  been  made 
upon  forms  prepared  expressly  for  such  matters,  doubtless  by  the 
superintendent  of  public  instruction,  or  whatever  other  officer  has 
general  control  and  direction  of  such  matters.  The  indictment  is  a 
good  one,  and  the  court  did  not  err  in  overruling  the  exceptions 
thereto. 

On  the  trial  Bose  McCrimmon,one  of  the  trustees  who  had  signed 
the  check,  testified  for  the  State,  in  substance,  that  he  and  the  other 
two  trustees  whose  names  were  attached  to  the  check  signed  the 
same  in  favor  of  J.  H.  Anderson,  for  $50.  That  at  the  time  of 
drawing  the  check  Anderson  bad  not  taught  in  the  Plainview  public 
school  for  the  month  of  February.  That,  the  trustees,  believing 
that  the  money  drawn  for,  if  not  drawn  out  of  the  treasury  by 
them,  would  lapse  or  go  back  into  the  general  school  fund  and  be 
lost  to  Plainview  district  if  they  did  not  draw  and  use  it, — they,  the 
trustees,  made  a  contract  with  Anderson  that  he  would  thereafter 
teach  for  the  month  of  June;  and  the  "said  trustees  made  this  sug- 
gestion to  defendant  to  draw  the  money,  the  $50,  out  of  the  treas- 
ury in  February,  and  to  teach  school  in  June  instead  of  February." 

This  connection  of  the  trustees  with  the  transaction  made  each 
pne  of  them  a  particeps  orvminie  to  the  extent,  at  least,  that  his 
testimony  against  defendant  should  be  held  and  treated  as  accom- 
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pi  ice  testimony,  and  subject  to  the  rules  providing  the  necessity  for 
corroboration  of  the  same.  The  testimony  of  McCrimmon  was 
most  important  in  showing,  in  connection  with  the  witness  Whit- 
man, who  was  the  only  other  witness,  that  defendant  had  not 
taught  the  school  in  February.  In  perjury,  two  credible  witnesses, 
or  one  with  strong  corroboration,  are  required  to  support  the  con- 
viction.   (Code  Grim.  Proa,  art.  746.) 

Now  the  rule  is  that  "  in  all  cases  where  an  accomplice  or  parti- 
cepe  criminie  testifies  in  behalf  of  the  State,  or  where  the  evidence, 
tends  to  show  that  one  or  more  of  the  State's  witnesses  are  accom- 
plices,, the  law  in  relation  to  such  testimony  should  be  given  in 
charge  to  the  jury."  (See  Willson's  Crim.  Forms,  714a,  p.  334,  and 
note  citing  Clark's  Crim.  L.,  pp.  552,  553,  and  note  224;  17  Texas 
Ct.  App.,  414;  id.,  452;  16  Texas  Ct.  App.,25;  id.,  93;  id.,  312;  15, 
Texas  Ct.  App.,  156;  id.,  169;  id.,  560.) 

In  the  otherwise  full,  and  lucid  charge  of  the  court  in  this  case 
we  fail  to  find  any  instruction  relative  to  the  accomplice  testimony, 
and  for  this  error  of  omission  as  to  the  law  applicable  to  the  case, 
the  judgment  will  be  reversed  and  the  cause  remanded  for  another 
trial. 

Reversed  and  remanded. 

[Opinion  delivered  February  13, 1886.] 


[No,  1992.] 
Dick  Schultz  v.  The  State. 

17  Theft— Possession  of  Recently  Stolen  Property.— See  the  opinion  in 
extenso  for  the  substance  of  facts  proved  in  a  theft  case  as  the  explanation 
of  the  accused  of  his  possession  of  recently  stolen  property  held  to  be  rea- 
sonable within  the  purview  of  the  statute,  and  of  sufficient  force  to  rebut 
and  destroy  the  inculpatory  circumstance  of  recent  possession.  Note  also 
proof  introduced  by  the  State  to  disprove  the  explanatory  statements  held 
insufficient  for  that  purpose. 

2.  Same  — Continuance  — New  Trial.— See  the  statement  of  the  case  for  evi- 
dence disclosed  in  an  application  for  continuance  which,  considered  in  con- 
nection with  the  evidence  adduced,  entitled  the  defendant  to  a  new  trial, 
notwithstanding  the  correctness  of  the  ruling  of  the  trial  court  in  refusing 
the  continuance  upon  the  ground  that  the  application  disclosed  a  total  fail- 
ure of  diligence  to  secure  the  absent  testimony. 

&  Same — Voluntary  Return  of  Stolen  Property — Charge  of  the  Court.—, 
See  the  statement  of  the  case  for  evidence  held  to  demand  of  the  trial  court 
a  charge  relating  to  a  voluntary  return  of  stolen  property/ in  conformity'' 
with  article  788  of  the  Penal  Code. 
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4.  Same.— Reasonable  Doubt  should  be  charged  in  the  language  of  the  stat- 
ute. Efforts  to  explain  or  amplify  the  doctrine  result,  ordinarily,  in  un- 
certainty and  mischief,  and  frequently,  as  in  this  case,  in  error.  See  the 
opinion  in  illustration. 

Appeal  from  the  Distriot  Court  of  Be  Witt.  Tried  below  before 
the  Hon.  JEL  C.  Pleasants. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  William  Blackwell,  in  De  Witt  county,  Texas,  on  the  13th 
day  of  September,  1884.  The  penalty  assessed  was  a  term  of  five 
years  in  the  penitentiary. 

W.  A.  Blackwell  was  the  first  witness  for  the  State.  He  testified, 
in  substance,  that  sometime  in  September,  1884,  he  learned  that  the 
defendant  was  riding  one  of  his,  witness's,  horses,  in  the  town  of 
Cuero,  De  Witt  county,  Texas.  Witness  started  out  to  find  the  de- 
fendant, encountering  Walter  Cook,  with  whom  a  conversation 
ensued.  Witness,  from  his  conference  with  Cook,  went  to  the  de- 
fendant's house,  where  he  met  a  lady  whom  he  took  to  be  the  de- 
fendant's wife.  That  lady  told  witness  that  the  defendant  was  down 
town.  Witness  started  back  to  town,  and  within  fifty  yards  met 
the  defendant.  After  some  little  talk  witness  asked  him  if  he  wanted 
to  sell  the  horse  he  was  riding.  He  replied  that  he  did  not,  as  he 
did  not  own  the  horse;  that  he  took  the  horse  up  for  a  man  named 
Denbam,  who  lived  in  Lavaca  county,  and  who  was  to  pay  him  ten 
or  fifteen  dollars  for  taking  up  the  horse  for  him.  Witness  told  the 
defendant  that  the  horse  he  was  then  riding  belonged  to  him,  wit- 
ness. Defendant  replied  that  the  horse  answered  the  description 
furnished  him  by  Denbam;  that  he  took  the  horse  up  as  Den  ham's, 
but,  if  it  in  fact  belonged  to  witness,  then  the  witness  could  take  it. 
He  thereupon  got  down,  unsaddled  the  animal  and  delivered  it  to 
the  witness.  Witness  then  asked  defendant  about  another  horse, 
which  at  that  time  was  tied  in  the  defendant's  lot.  Defendant  said 
that  he  drove  both  of  the  horses  up  together  as  Denham's  horses. 
Witness  told  him  that  that  horse  was  also  his,  and  recovered  it. 

Cross-examined,  the  witness  stated  that  the  lot  in  which  the  second 
horse  was  tied  was  on  the  street  in  plain  view  of  all  passers-by. 
Witness  could  discover  no  manner  of  effort  at  concealment.  The 
horses  described  ran  on  the  range  near  the  town  of  Cuero.  They 
were  owned  by  the  witness,  and  were  taken  without  bis  consent. 
The  point  at  which  the  witness  met  the  defendant  was  in  the  town 
of  Cuero.    One  of  the  horses  was  grey  in  color;  the  other  bay. 

Walter  Cook  testified,  for  the  State,  that  some  time  in  September, 
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1884,  the  defendant  rode  np  to  Hart's  store  in  Cuero,  where  the  wit- 
ness was  then  standing.  He  was  riding  a  light  grey  horse.  He 
stopped  and  treated  to  beer,  when  witness  remarked  that  he  was 
riding  a  good  horse.  Defendant  asked  witness  what  he  thought  the 
horse  was  worth.  Witness  mounted  and  rode  the  horse  a  short  dis- 
tance, returned  and  told  defendant  that  the  horse  was  worth  sixty- 
five  or  seventy  dollars.  Defendant  then  said  that  he  bad  just  traded 
for  the  horse;  that  he  gave  two  ponies  and  the  reward  he  was  to 
get  for  taking  the  horse  up,  in  exchange.  A  few  minutes  later  wit- 
ness saw  Mr.  Black  well  and  told  him  that  he  bad  just  seen  the  de- 
fendant riding  a  light  grey  horse. 

Cross-examined,  the  witness  stated  that  Mr.  Hart  was  present  at 
the  time  of  the  conversation  between  witness  and  the  defendant, 
and  others  may  have  been  about.  No  one  was  with  them  on  the 
outside  of  the  house  when  witness  rode  the  horse.  The  witness  was 
certain  that  the  defendant  said  that  he  had  traded  for  the  horse,  and 
not  that  he  could  trade  for  him.  Witness  had  taken  one  glass  of 
beer  but  was  not  drunk.  .  The  defendant  had  the  horse  in  a  very 
public  place,  where  people  were  continually  passing.  Defendant 
made  no  apparent  effort  to  conceal  the  horse,  and  stated  distinctly 
that  a  part  of  the  price  paid  for  the  horse  was  the  reward  be  was  to 
get  for  taking  him  up. 

Eph  Williams  was  the  next  witness  for  the  State.  He  testified 
that  be  was  in  the  employ  of  Mr.  Hoffman  in  1884,  and  frequently 
drove  Hoffman's  cattle  to  the  river  to  water  them.  On  one  of  these 
trips  witness  met  tbe  defendant  and  a  man  named  Baker  on  the 
Buchel  Flak  Defendant,  referring  to  some  animals  standing  off  at 
some  distance,  asked  witness  whose  horses  they  were.  One  was  a 
grey  and  tbe  other  a  bay.  Witness,  knowing  them  well,  told  him 
that  they  belonged  to  Mr.  Blackwell.  On  the  next  day  witness  saw 
the  defendant  and  Baker  driving  the  same  horses.  On  tbe  next  day 
witness  saw  the  defendant  riding  the  grey  horse  through  the  streets 
of  Coero.  That  was  tbe  same  day  on  which  Mr.  Blackwell  recov- 
ered the  horses  from  the  defendant. 

Cross-examined,  the  witness  stated  that  he  was  not  nearer  defend- 
ant than  two  hundred  yards  when  defendant  asked  him  about  the 
ownership  of  the  horses.  Witness  did  not,  on  the  day  before  this 
trial,  as  he  -was  leaving  the  court-house,  tell  one  Allen  Brown  that 
he  knew  nothing  about  tbe  case.  A  man  named  Taylor,  who  was 
with  witness  when  he  met  Brown,  told  Brown  that  be,  Taylor,  knew 
nothing  about  the  case,  but  witness  said  nothing  to  Brown  about 
the  ease.    Tbe  State  closed. 
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Mrs.  Dick  Schultz,  the  wife  of  the  defendant,  was  his  only  wit- 
ness. She  testified  that,  a  short  time  before  the  horse  described  in 
the  indictment  was  taken  up  by  the  defendant,  a  man  named  Den- 
ham  came  to  defendant's  house  and  told  defendant  that  he  had  lost 
some  horses,  and  that  he  would  pay  defendant  $10  each  if  he  woald 
recover  them.  A  man  named  Hardin  and  Mr.  S.  W.  Johnson  were 
present  at  the  time.  Den  ham  gave  the  brands  to  defendant  in  the 
presence  of  witness,  Johnson  and  Hardin,  but  witness  could  not 
remember  the  brands.  She  remembered,  however,  that  something 
was  said  about  a  grey  horse.  Defendant  took  up  the  horses  on  the 
morning  of  the  day  they  were  claimed  and  taken  by  Mr.  Blackwell* 
When  he  brought  the  horses  home  he  came  through  the  main  streets 
of  the  town  of  Cuero,  and  turned  the  horses  into  a  lot  in  plain  view 
of  any  one  looking  from  the  streets.  The  witness  heard  the  con* 
versation  between  Blackwell  and  defendant  about  the  horses.  De- 
fendant, after  refusing  to  sell  the  horse  to  Blackwell,  because  he  did 
not  own  it,  proffered  to  sell  Blackwell  a  small  black  pony  which  he 
had  owned  for  some  time. 

In  his  application  for  a  continuance,  the  defendant  set  out  that 
he  expected  to  prove  by  the  absent  witness  Den  ham  that  he,  Den- 
ham,  authorized  defendant  to  get  up  horses  which  he,  Denham, . 
claimed  to  have  lost;  that  he  furnished  defendant  a  descriptive  list, 
brands,  etc.,  of  the  horses  so  lost,  and  that  among  them  was  a  grey 
horse  answering  the  description  of  the  Blackwell  grey  horse.  By 
the  absent  witnesses  Johnson  and  Hardin,  he  expected  to  prove  that 
they  were  present  at  the  time  Denham  so  authorized  the  defendant 
to  take  up  his  horses,  and  that  among  the  horses  was  a  grey  horse 
which  would  fill  the  description  of  the  Blackwell  horse.  By  John- 
son he  expected  to  prove  that  he,  Johnson,  was  present  at  defend- 
ant's interview  with  Walter  Cook ;  that  defendant  did  not  tell  Cook 
that  he  had,  but  that  he  would  trade  for  the  horse,  and  that  the  said 
Cook  was  then  drank. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Fly,  Davidson  <h  Davidson,  for  the  appellant 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  When  Blackwell,  the  owner  of  the  alleged  stolen 
horses,  challenged  the  defendant's  right  to  them,  defendant  ex- 
plained his  possession  of  them  by  saying'that  he  had  boon  author- 
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ized  by  one  Denbam  to  take  up  horses  of  the  description  of  these; 
and  that  he  had  taken  up  these  horses  believing  them  to  be  Denham's; 
that  Denham  lived  in  Lavaca  county,  and  claimed  to  have  lost 
horses  in  that  neighborhood  suiting  the  description  of  BlackwelPs 
horses,  and  promised  to  pay  defendant  for  getting  them  up.  This 
was  defendant's  explanation  of  his  possession  of  the  horses,  made 
within  a  few  hours  after  he  had  taken  them  up,  and  when  he  was 
first  called  upon  to  explain  his  possession. 

In  addition  to  this  explanation  he  proved  by  his  wife  that  Denham 
had  employed  defendant  to  get  up  horses  similar  in  description  to 
these.  It  was  also  shown  by  the  evidence  that  he  got  up  the  horses 
in  daylight  and  drove  them  through  the  streets  of  Cuero  to  bis  pen 
situated  in  said  town,  and  after  penning  them  caught  and  rode  one 
of  them  to  a  public  house  in  said  town,  and  there  called  upon  the 
State's  witness  Cook  to  examine  the  horse,  and  give  his  opinion  as 
to  the  value  thereof.  He  made  no  effort  whatever  to  conceal  his 
possession  of  the  horses,  and  when  Blackwell,  the  owner,  claimed 
them,  he  at  once  turned  them  over  to  him. 

In  view  of  this  evidence  we  think  it  devolved  upon  the  State,  re- 
lying as  it  did  upon  the  defendant's  recent  possession  of  the  property 
to- establish  his  guilt  of  its  theft,  to  prove  the  falsity  of  his  explana- 
tion of  such  possession.  His  explanation  is,  we  think,  a  reasonable 
one,  and  sufficient  to  rebut  and  destroy  the  inculpatory  circumstance 
of  recent  possession.  We  are  further  of  the  opinion  that  the  State 
failed  to  show  the  improbability  or  falsity  of  such  explanation.  It 
is  true  that  an  effort  was  made  in  this; direction,  by  the  production 
of  evidence  tending  to  show  that  at  the  time  the  defendant  took 
the  horses  he  knew  ihem  to  be  the  property  of  Blackwell,  and  that 
lie  stated  to  a  witness  that  he  had  traded  for  one  of  the  horses. 
When  this  evidence  is  closely  scrutinized  it  will  be  found  to  be  too 
uncertain  and  indefinite  to  be  relied  upon  to  establish  guilt,  and  it 
does  not,  in  our  opinion,  disprove  or  render  unreasonable  or  im- 
probable the  explanation  made  by  the  defendant. 

Considering,  in  connection  with  the  evidence  adduced  on  the  trial, 
the  fact  that  the  defendant  applied  for  a  continuance  of  the  cause 
for  the  want  of  the  testimony  of  Denham,  and  that  of  two  other 
witnesses  who  were  proved  to  have  been  present  when  Denham 
described  the  horses  to  defendant,  and  employed  him  to  get  them 
up,  we  are  of  the  opinion  that  the  court  should  have  granted  the 
defendant's  motion  for  a  new  trial,  notwithstanding  the  court  did 
not  err  in  refusing  the  application  for  a  continuance  upon  the 
ground  that  sufficient  diligence  to  obtain  the  testimony  of  the  ab- 
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seat  witnesses  bad  not  been  used.  {Stanley  v.  The  Slate,  16  Texas 
GL  App.,  892.)  It  is  shown  from  the  evidence  adduced  on  the 
trial  that  the  testimony  of  the  absent  witnesses  is  not  only  material 
but  that  it  is  probably  true. 

We  are  of  the  opinion  that  the  evidence  demanded  a  charge  from 
the  court  of  the  law  relating  to  a  voluntary  return  of  stolen  prop- 
erty. No  such  charge  was  given.  (Penal  Code,  art.  738;  Bird  v. 
The  State,  16  Texas  Ct.  App.,  528.) 

The  charge  upon  the  reasonable  doubt  should  follow  the  statute 
(Code  Crim.  Proa,  art.  727),  without  any  attempt  at  amplification 
or  explanation,  and  efforts  to  elucidate  the  meaning  of  the  statute 
are  unnecessary  and  mischievous.  {Bland  v.  The  State,  4  Texas  Ct. 
App.,  15;  Fury  v.  The  Statey  8  Texas  Ct.  App.,  471.)  In  this  case 
the  learned  judge,  after  charging  the  law  of  reasonable  doubt  sub- 
stantially in  the  language  of  the  statute,  proceeded  to  explain  that 
moral  certainty  of  guilt  was  the  certainty  required  to  produce  con- 
viction, and  then  defined  the  meaning  of  moral  certainty.  This 
was  unnecessary  and  erroneous. 

For  the  reasons  and  because  of  the  errors  we  have  mentioned, 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reverted  and  remanded. 

[Opinion  delivered  February  17, 1886.] 
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Pleading.— Indictments  may  include  as  many  counts  as  may  be  necessary 
to  meet  every  possible  contingency  of  the  evidence,  and  such  pleading  is  to 
be  commended. 

Same.—  Indictment  for  fraudulently  taking  into  possession  and  driving  from 
its  range  an  animal  belonging  to  another  is  not  objectionable  because  it  uses 
the  word  "deprive"  instead  of  the  statutory  word  "defraud"  in  alleging 
the  intent  with  which  the  animal  was  taken  from  the  possession  of  the 
owner. 

Theft—  Venue.— Article  740  of  the  Penal  Code  declares  that,  if  any  person 
shall  wilfully  take  into  possession,  and  drive,  use  or  remove  from  its  accus- 
tomed range,  any  live  stock  not  his  own,  without  the  consent  of  the  owner, 
and  with  intent  to  defraud  the  owner  thereof,  he  shall  be  deemed  guilty  of 
theft,  etc*  Under  the  provisions  of  article  216  of  the  Code  of  Criminal  Pro- 
cedure, theft  may  be  prosecuted  in  the  county  of  the  original  taking  or  in 
any  county  through  or  into  which  the  thief  may  have  taken  the  property, 
and  this  provision  applies  to  all  species  of  theft  It  is  sufficient,  therefore, 
in  charging  the  offense  described  in  article  740  of  the  Penal  Code,  to  allege 
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the  venue  in  the  county  into  which  the  stock  was  driven,  and  such  allega- 
tion is  supported  by  proof  that  the  stock  was  taken  from  the  range  in  another 
county.  \ 

4.  Practice  —  Charge  of  the  Court.— See  the  statement  of  the  case  for  a 

charge  of  the  court  defining  the  term  "  wilful,"  which,  though  not  as  full 
as  it  properly  might  have  been,  is  held>  in  the  absence  of  a  bill  of  exceptions, 
to  be  sufficient. 

5.  Same. —  Exception  to  the  action  of  the  trial  court  in  refusing  special  instruc- 

tions must  be  presented  by  proper  bill.  However  correct  the  requested  in- 
struction may  be,  a  conviction  will  not  be  reversed  for  its  refusal,  in  the 
absence  of  a  proper  bill  of  exceptions,  unless  its  refusal  comprehended  a 
fundamental  error,  or,  under  the  peculiar  circumstances  of  the  case,  worked 
obvious  prejudice  to  the  defendant. 

6.  Same.—  Bills  of  Exceptions  which  appear  not  to  have  been  presented,  filed 

and  approved  within  ten  days  after  the  date  of  the  conclusion  of  the  trial  of 
the  case  will  not  be  considered  on  appeal. 

7.  Wilfully  Driving  Stock,  etc.— Fact  Case.— See  the  statement  of  the 

case  for  evidence  which,  though  circumstantial,  is  held  sufficient  to  support 
a  conviction  for  wilfully  driving  stock  from  its  accustomed  range  without 
the  consent  of  the  owner  and  with  the  intent  to  defraud  the  owner. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before 
the  Hon.  A.  S.  Walker. 

The  indictment,  in  three  counts,  charged  the  appellant  and  A. 
Eisner  jointly,  first  with  wilfully  taking  into  their  possession,  driving, 
using  and  removing  from  its  accustomed  range  a  certain  horse,  the 
property  of  Phil.  P.  Cage,  T.  E.  Cage  and  J.  J.  Cage,  composing  the 
firm  of  Phil.  P.  Cage  &  Brothers,  without  the  consent  of  the  said 
owners  or  either  of  them,  and  with  the  fraudulent  intent  to  deprive 
the  said  owners  thereof;  second,  with  the  theft  of  the  said  horse; 
and  third,  with  unlawfully  and  fraudulently  receiving  and  conceal- 
ing the  said  animal,  knowing  that  the  same  had  been  stolen.  The 
offense,  in  each  count,  was  alleged  to  have  been  committed  on  or 
about  the  4th  day  of  June,  1885,  and  the  venue  in  each  count  was 
laid  in  Travis  county.  A  severance  being  awarded,  the  appellant 
was  first  placed  upon  trial  and  was  convicted  upon  the  first  count, 
his  punishment  being  assessed  at  a  term  of  two  years  in  the  peni- 
tentiary. 

J.  K.  Warren  was  the  first  witness  for  the  State.  He  testified 
that  he  was  the  hide  and  cattle  inspector  of  Travis  county,  Texas, 
and  held  that  office  in  June,  1885.  He  first  met  the  defendant  one 
day  in  June,  1885,  when  he  inspected  some  horses  claimed  by  de- 
fendant and  one  A.  Eisner.  The  inspection  was  made  at  the  ship- 
ping pens  in  the  city  of  Austin.  The  witness  had  heard  that  some 
horses  were'at  the  depot,  being  held  in  readiness  for  shipment,  and 
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had  been  informed  by  his  deputy,  Mr.  Gaines,  that  the  parties  who 
had  them  in  charge  claimed  to  have  had  them  inspected  at  Man- 
chaca,  in  Travis  county.  As  the  witness  had  no  deputy  stationed 
at  Manchaca,  he  concluded  to  investigate  the  matter.  He  met  the 
defendant  at  the  depot,  who  told  him  that  he  bad  some  horses  there 
which  he  intended  to  ship  on  that  evening  or  night.  Witness  asked 
him  to  show  his  inspection  papers.  He  replied  that  his  partner,  A. 
Eisner,  then  at  Schneider's  store,  had  the  papers  in  charge.  Wit- 
ness claimed  the  authority  to  examine  the  papers  and  to  re-inspect 
the  horses.  The  defendant  replied  that  the  horses  were  regularly  in- 
spected in  Hays  county ;  that  he  and  Eisner  held  inspection  papers 
from  Hays  county,  and  did  not  want  them  inspected  again,  and  did 
not  want  to  pay  inspection  fees  a  second  time.  Witness  then  de- 
manded the  inspection  papers  for  examination.  Defendant  went  off 
and  soon  returned  with  Eisner,  when  witness  demanded  the  papers 
and  claimed  the  right  to  re-inspect  the  horses.  They  said  that  the 
horses  were  theirs;  had  been  inspected  in  Hays  county;  that  the 
bunch  contained  no  horses  not  mentioned  in  the  inspection  papers, 
which  they  exhibited  to  witness,  and  which  the  witness  returned  to 
them  at  their  request;  that  they  did  not  want  a  re-inspection ;  that 
they  had  shipped  horses  before  and  had  never  been  called  upon  to 
submit  to  and  pay  for  a  second  inspection,  and  that  rather  than 
submit  in  this  instance  they  would  drive  the  horses  back  to  Hays 
county  and  ship  them  from  Kyle.  Witness  insisted  upon  bis  right 
to  inspect  the  horses,  and  the  railroad  agent  notified  defendant  and 
Eisner  that  he  would  not  ship  the  horses  without  the  witness's  in- 
spection. Defendant  and  Eisner  then  said  that  they  would  go  up 
town  and  consult  an  attorney  about  the  matter.  The  parties  then 
separating,  the  witness  started  up  town,  but,  before  he  bad  gone  a 
great  distance,  be  concluded  that,  as  it  was  growing  late,  he  would 
have  to  inspect  the  horses  then,  if  at  all  before  night,  and  returned 
to  the  depot.  After  some  search  he  found  defendant  and  Eisner  at 
Schneider's  store,  and  told  them  that  it  was  growing  late  and  he 
wanted  to  inspect  those  animals  before  dark.  They  protested  again 
in  the  terms  they  had  used  before,  and  said  that  they  would  drive 
the  horses  back  to  Hays  county,  and  ship  from  Kyle,  before  they 
would  submit  to  a  second  inspection.  Witness  told  them  that  he 
was  going  to  inspect  the  horses  with  or  without  their  consent,  and 
requested  them  to  go  with  him  while  he  did  so.  They  went  with 
him,  still  protesting  against  another  inspection  of  their  stock. 

The  horses  were  not  at  the  shipping  pens  when  witness,  defend- 
ant and  Eisner  arrived,  but  were  scattered  along  the  river  bank  and 
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the  railroad  track,  in  charge  of  an  American  and  a  Mexican.  The  de- 
fendant and  Eisner,  at  the  request  of  the  witness,  had  the  horses 
rounded  up  and  driven  into  the  pens.  As  the  bunch  passed  into  the 
pen  they  said:  "Those  are  our  horses."  Witness  then  demanded 
the  inspection  papers,  for  comparison  with  the  brands  of  the  horses. 
The  defendant  and  Eisner  retired  and  consulted  for  a  short  time,  and 
then  reluctantly  gave  witness  the  papers.  Witness  then  had  the 
horses  driven  from  the  larger  pen  into  the  smaller  pen  or  chute,  a 
few  at  a  time,  in  order  to  inspect  them  carefully  and  compare  their 
brands  with  the  entries  in  the  inspection  papers.  In  the  first  bunch 
so  driven  from  the  large  pen  into  the  smaller  pen,  witness  found  and 
cut  out  two  or  three  horses  not  described  in  the  inspection  papers. 
He  found  others  in  the  subsequent  drives  from  one  pen  to  the  other, 
until  he  cut  out  ten  horses  not  entered  on  the  inspection  papers. 
When  witness  cut  out  the  horses  not  mentioned  in  the  Hays  county 
inspection  papers,  he  called  defendant's  attention  to  them,  and  to 
the  fact  that  they  were  not  mentioned  in  the  papers.  With  refer- 
ence to  the  horse  described  in  the  indictment,  defendant  said:  "I 
know  nothing  about  him.  He  is  not  mine."  He  then  called  Elsoer 
and  asked  him:  "  What  about  this  horse?  I  know  nothing  about  it; 
it  is  not  mine;  what  do  you  know  about  it?"  Eisner  replied  that 
he  knew  nothing  about  the  horse;  that  it  was  not  in  the  bunch  be- 
fore the  river  was  crossed,  and  that  it  must  have  gotten  into  the 
bunch  on  this  side  of  the  river.  Both  the  defendant  and  Eisner 
disclaimed  any  knowledge  of  any  of  the  horses  not  described  in  the 
Hays  county  inspection  papers,  and  stated  that  they  claimed  only 
those  described  in  the  inspection  papers.  They  denied  ownership 
of  the  ten  horses  as  the  witness  cut  them  out.  Witness  knew  the 
Cage  horse,  which  was  among  those  not  described  in  the  Hays 
county  inspection  papers,  and  which  was  cut  out.  That  animal  was 
a  mare,  branded  H  D,  counterbranded  U  3,  on  the  thigh,  and  the 
Blanco  county  brand  31.  Witness  took  possession  of  the  mare  and 
held  possession  of  her  for  the  Cage  Brothers,  and  held  her  until  the 
Cages  sent  Mr.  Haywood  for  her.  Defendant  and  Eisner  had  the 
mare  described  in  their  possession  in  Travis  county,  Texas,  on  or 
about  June  4,  1885.  Defendant  and  Eisner  bad  the  stock  at  the 
shipping  pens,  which  was  the  usual  point  of  shipment  from  Austin. 
Defendant  and  Eisner  made  no  attempt  to  conceal  any  of  the 
horses,  so  far  as  the  witness  could  tell.  They  objected  to  inspection, 
but  only,  according  to  the  witness's  understanding,  upon  the  ground 
that  the  horses  had  been  once  inspected,  and  they  did  not  want  to 
pay  inspection  fees  a  second  time.     Witness  demanded  the  right  to 
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re-inspect  the  horses  mainly  because  the  Hays  county  inspection 
papers  held  by  defendant  and  Eisner  were  not  recorded.  lie  had 
no  information  nor  suspicion  that  there  was  anything  irregular  or 
wrong  about  the  defendant's  or  Eisner's  possession  of  any  one  of 
the  horses.  He  knew  nothing  about  the  horses  prior  to  the  inspec- 
tion. The  inspection  papers  were  first  placed  in  witness's  hands  at 
the  depot,  and  then  at  the  shipping  pens.  When  defendant's  at- 
tention was  called  to  the  horses  not  described  in  the  inspection 
papers,  both  he  and  Eisner  disclaimed  ownership  or  knowledge  of 
them.  They  disclaimed  knowledge  or  ownership  of  the  Cage  horse, 
and  did  not  ask  witness  to  inspect  that  animal  as  theirs.  Eisner  de- 
clared that  the  horses  not  mentioned  in  inspection  papers  must  have 
gotten  into  the  bunch  on  the  north  side  of  the  river,  while  they  were 
scattered  along  the  bank.  Neither  defendant  nor  Eisner  requested 
witness  to  inspect  any  of  the  horses.  The  horses  inspected  by  wit- 
ness for  them  were  the  horses  covered  by  the  Hays  county  inspec- 
tion papers;  for  which  service  defendant  and  Eisner  paid  him  his 
fees.  Those  horses,  seventy-five  in  number,  were  shipped  on  the 
next  day.  No  claim  to  any  of  the  ten  horses  not  mentioned  in  the 
inspection  papers  was  asserted  by  either  defendant  or  Eisner,  except 
their  statement,  as  the  horses  were  driven  into  the  pens:  "Those 
are  .our  horses."  The  ten  horses  mentioned  included  a  horse  known 
as  the  "CD"  horse.  Witness  went  before  Justice  Von  Eosenburg 
and  filed  a  complaint  against  the  defendant  and  Eisner  for  driving 
stock  to  market  without  bills  of  sale.  He  knew  then  to  whom  the 
horses  belonged.  He  did  not  know  the  Cage  brand  until  after  this 
prosecution  was  instituted.  The  UCD"  horse  was  a  stallion  which 
Eisner  claimed  as  the  foal  of  a  mare  he  had  raised.  Neither  Eisner 
nor  defendant  attempted  concealment  in  their  intercourse  with  wit- 
ness, nor  did  they  object  to  re-inspection  upon  any  ground  other 
than  that  the  horses  bad  been  inspected  once,  and  they  did  not  want 
to  pay  inspection  fees  twice.  Witness  had  no  right  to  demand  re- 
inspection  except  upon  the  irregularity  of  the  Hays  county  inspec- 
tion papers,  which  had  not,  as  required  by  law,  been  recorded  in 
Hays  county.  Witness  had  no  reason,  prior  to  his  inspection,  to 
suspect  defendant  and  Eisner  of  having  illegal  possession  of  horses. 
The  animals  were  kept  by  defendant  and  Eisner  at  the  shipping 
pens  in  open  daylight.  The  Hays  county  inspection  papers  called 
for  seventy-four  horses.  By  actual  count  witness  found  the  bunch 
to  contain  eighty-four  or  eighty-five  head. 

Phil.  P.  Cage,  the  next  witness  for  the  State,  testified  that  he  was 
the  senior  member  of  the  firm  of  Phil.  P.  Cage  &  Bros.,  merchants, 
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of  the  town  of  Blanco;  Blanco  county,  Texas.  His  associates  were 
bis  brothers,  J.  J.  and  T.  E.  Cage.  Cage  Brothers  were  the  owners 
also  of  a  stock  ranche  located  about  twenty  miles  distant  from  the 
town  of  Blanco.  They  had  not  yet  gathered  their  stock  to  the 
ranche.  Their  horse-stock  had  been  acquired  a  few  at  a  time,  and 
for  the  most  part  were  taken  in  payment  of  debts.  In  most  cases 
the  horses  thus  purchased  passed  into  their  possession  on  their  sev- 
eral ranges,  and  information  concerning  them  was  derived  from  vis- 
itors from  the  several  neighborhoods.  Witness  knew  little  about 
his  stock  interests,  his  brothers  being  directly  in  charge  of  that 
branch  of  the  business.  The- witness  had  never  seen  the  mare  de- 
scribed in  the  indictment  until  after  her  recovery  from  the  defend- 
ant, and  when  she  was  taken  back  to  Blanco  by  Mr.  Haywood. 
The  animal  was  bought  a  year  or  two  prior  to  this  trial.  Witness 
bad  no  personal  knowledge  of  the  animal  or  her  range.  He  had 
never  consented  that  any  one  should  take  her.  Fisher's  Store  is 
from  forty  to  fifty  miles  distant  from  Austin.  In  going  from  one 
point  to  the  other,  one  would  pass  within  fifteen  miles  of  the  town 
of  Blanco. 

T.  E.  Cage  testified,  for  the  State,  that  he  knew  the  mare  in  ques- 
tion. She  was  purchased  by  Cage  Brothers  in  1883,  and  her 
range  was  supposed  to  be  near  Fisher's  Store,  which  stands  about 
the  point  where  the  counties  of  Hays,  Comal  and  Blanco  join.  The 
animal  was  branded  H  D  on  the  shoulder,  counterbranded  with  the 
Cage  brand  U  3  on  the  thigh,  and  the  Blanco  county  brand  31  on 
the  neck.  She  was  put  in  the  Cage  Brothers'  brand  in  1883,  and 
was  turned  on  the  range  near  Fisher's  Store,  on  which  range  witness 
saw  her  two  or  three  times  afterwards.  Witness  did  not  know 
when,  from  where,  nor  by  whom  the  mare  was  taken  at  all.  She 
was  brought  to  the  Cage  Brothers  at  Blanco  in  the  summer  of  1885, 
by  one  Haywood,  on  an  order  from  Cage  Brothers  on  the  hide  and 
animal  inspector  of  Travis  county.  The  animal,  if  taken,  was  taken 
from  the  possession  of  the  Cage  Brothers  without  the  knowledge  or 
consent  of  the  witness.  Witness  last  saw  the  mare  on  her  range  in 
the  summer  of  1884,  but  heard  of  her  on  the  range  a  short  time  be- 
fore she  was  brought  back  from  Austin. 

J.  J.  Cag^  testified,  for  the  State,  substantially  as  did  his  brother 
T.  £.  Cage.  Witness  branded  the  mare  in  the  Cage  Brothers'  brand 
and  turned  her  upon  her  range,  and  had  never  seen  her  since  until 
she  was  brought  back  from  Austin.  He  heard  of  her  frequently  aft 
being  upon  her  accustomed  range  near  Fisher's  Store.  If  taken  at 
all,  she  was  taken  from  the  possession  of  Cage  Brothers,  without  the 
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knowledge  or  consent  of  the  witness,  bat  he  could  not  say  when, 
where,  nor  by  whom.     The  State  closed. 

Stephen  Cryer  was  the  first  witness  for  the  defense.  He  testified 
that  he  had  known  the  defendant  for  many  years,  daring  which  he 
sustained  an  un impeached  reputation  for  honesty.  Witness  helped 
the  defendant  gather  the  horses  which  he  drove  to  Austin  about 
Jane  1,  1885.  Witness  saw  all  of  the  horses  in  defendant's  drove 
on  the  day  before  defendant  started  with  them  to  Austin.  He  saw 
them  again  that  night  in  the  defendant's  pen,  and  again  next  morn- 
ing when  defendant  started  with  them  to  Austin.  Witness  did  not 
examine  all  of  the  brands  critically,  but  saw  and  believed  he  knew 
all  the  horses  in  the  drove,  as  he  was  familiar  with  all  the  horse 
stock  on  the  range.  He  saw  no  horses  either  in  the  defendant's  pen 
or  in  his  drove  which  the  defendant  had  not  gathered  as  his  own  or 
bought  to  drive  to  Austin.  Witness,  at  no  time,  saw  the  Cage  mare 
among  defendant's  horses,  though  it  was  not  impossible  for  her  to 
have  been  among  them.  Witness  drove  a  team  to  Austin  on  the 
next  day  and  passed  the  drove  of  horses  of  the  defendant  and  Eisner 
at  Coxe's  (or  Huddlestone's)  pasture,  north  of  Onion  creek  in  Hays 
county,  Texas.  He  saw  no  new  horses  in  the  bunch,  and,  though 
he  did  not  examine  critically,  he  did  not  think  there  were  any  horses 
in  the  bunch  other  than  those  with  which  they  had  started.  Wit- 
ness saw  the  Cage  horse  at  Austin,  but  was  certain  it  was  not  in 
defendant's  bunch  at  defendant's  pen,  either  on  the  night  before,  or 
on  the  morning  when  the  horses  were  started  to  Austin,  and  he  did 
not  think  it  was  in  the  bunch  at  Coxe's  pasture.  Witness  knew  de- 
fendant's horses  well,  and  knew  that  the  Cage  horse  was  not  among 
them  at  defendant's  ranche.  He  knew  this  fact  as  well  as  he  could 
know  it  by  going  into  the  pen  and  through  the  bunch.  Defendant 
and  Eisner  were  not  partners  in  the  drove  of  horses,  but  each  owned 
and  gathered  his  horses  separately.  They  drove  their  horses  to 
Austin  together,  as  a  matter  of  convenience,  and  to  enable  them  to 
have  jointly  a  full  car-load  in  shipping.  Witness  was  not  related 
either  to  the  defendant  or  Eisner,  and  had  ne  interest  in  the  issue  of 
this  prosecution,  of  a  personal  character.  He  sold  defendant  some 
horses,  and  helped  him  gather  the  stock  for  shipment,  and  there  bis 
Connection  with  this  affair  terminated.  Witness  was  tolerably 
familiar  with  the  horse  stock  on  the  range  from  which  the  drove  of 
defendant  and  Eisner  were  gathered.  He  had  never  seen  the  Cage 
mare  on  that  range,  and  thought  that,  if  she  had  ever  been  on  that 
range,  she  would  not  have  escaped  his  observation.  Defendant  lived 
hi  Hays  county  about  five  miles  east  from  Fisher's  Store,  and  it  was 
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from  his  bouse  that  he  drove  the  horses  to  Austin.  "I  am  sure  I 
did  not  see  the  horses  taken  by  Warren  in  Shubert's  herd  the  day 
he  started  to  Austin,  but  I  only  saw  a  small  bunch,  eight  or  ten  in 
all,  and  I  cannot  say  what  horses,  if  any,  were  put  into  the  herd 
after  I  left  it." 

EL  H.  Sloan  was  the  next  witness  for  the  defense.  He  testified 
that  he  lived  in  Blanco  county,  three  miles  distant  from  Fisher's 
Store.  In  June,  1885,  he  lived  on  the  defendant's  place.  He  was 
in  defendant's  pen,  and  saw  the  horses  on  the  morning  that  defend- 
ant started  with  them  to  Austin.  He  did  not  examine  the  horses 
critically,  but  walked  through  the  pen  and  took  a  general  look  at 
them.  So  far  as  the  witness  could  see,  and  he  saw  all  of  the  horses, 
there  were  none  in  the  pen  but  such  as  belonged  to  the  defendant. 
Those  horses  were  gathered  publicly,  in  daylight,  and  no  attempt 
at  concealment  was  made,  so  far  as  the  witness  could  see.  Witness 
saw  nothing  more  of  the  drove  of  horses  after  he  went  through 
them  on  that  morning.  He  did  not  see  the  horses  when  they  left 
the  defendant's  house,  but  knew  that  they  left  on  that  morning,  and 
that  they  had  not  then  been  inspected.  Eisner  lived  on  the  Guad- 
alupe river,  in  Comal  county.  Witness  did  not  know  when  nor  where 
Eisner  gathered  his  horses.  Witness  had  known  defendant  for  ten 
years,  and  knew  that  during  that  time  defendant's  reputation  for 
honesty  was  good.  The  indictment  for  horse  theft  returned  against 
defendant  in  Blanco  county  grew  out  of  this  same  transaction. 

Louis  Cours  testified,  for  the  defense,  that  he  helped  Eisner 
gather  his  horses,  and  drove  them  to  defendant's  pen  on  the  night 
before  they  were  taken  from  defendant's  house  to  Austin.  The 
witness  was  in  the  employ  of  Eisner,  and  had  nothing  whatever  to 
do  with  defendant's  horses,  and  knew  nothing  about  when  or  where 
they  were  gathered.  He  saw  all  of  the  horses  of  Eisner  and  the  de- 
fendant in  the  pen.  They  owned  their  horses  separately  but  were 
driving  them  in  connection.  Witness  went  with  the  horses  from 
defendant's  pen  to  Austin,  and  at  no  time  or  place  on  the  drive, 
south  of  the  Colorado  river,  did  he  see  any  of  the  horses  taken  by 
Warren  at  Austin,  in  the  bunch.  Some  horses  belonging  to  Eisner 
were  put  into  the  drove  at  the  Coxe  pasture,  on  Bear  creek,  about 
twenty  miles  from  defendant's  place.  No  other  horses  were  added 
to  the  bunch.  Eisner  owned  fifty  or  more  of  the  horses  in  the 
drove  and  defendant  the  remainder.  The  drove  left  defendant's 
pen  between  9  and  10  o'clock  A.  M.  They  were  taken  to  Coxe's 
pasture,  and  defendant  and  Eisner  went  to  Kyle  or  San  Marcos  to 
get  the  cattle  and  hide  inspector  to  inspect  them.     Mr.  Barbee  in- 


328  20  Texas  Court  of  Appbaxs.  [Galv.  Term, 

Statement  of  the  case. 

spected  the  horses  on  the  next  evening.  With  the  drove,  including 
the  few  head  added  to  Eisner's  horses  at  Coxe's,  the  parties  went 
on  to  Austin.  The  horses  inspected  by  Barbee  numbered  seventy- 
four  head  in  all.  Witness  knew  all  of  Eisner's  horses,  and  saw  all 
of  defendant's.  The  Cage  mare  was  not  in  the  bunch  at  defend- 
ant's pen,  at  Coxe's  pasture  or  at  the  time  the  river  was  crossed  at 
Austin.  Near  Oatmanville  a  Mexican  named  Peter  was  met,  and 
was  hired  by  Eisner  and  the  defendant  to  help  on  the  remainder  of 
the  drive  to  Austin.  Peter  was  with  the  herd  when  they  crossed  the 
Colorado  river,  and  afterwards  when  the  horses  were  turned  loose 
near  the  shipping  pens,  on  the  Austin  side  of  the  river.  The  river 
was  forded  about  4  o'clock  in  the  evening.  The  horses  were  turned 
loose  to  graze  up  and  down  the  river  and  railroad,  in  charge  of  the 
witness  and  Peter,  and  Eisner  and  defendant  went  up  town.  They 
returned  near  night  with  Mr.  Warren,  and  defendant  directed  xvitr 
ness  to  round  up  and  pen  the  horses;  which  he  did.  The  horses 
were  then  inspected,  a  few  at  a  time,  by  Warren.  Witness  heard 
a  part  of  the  conversation  between  defendant,  Eisner  and  Warren. 
He  heard  defendant  say  that  he  did  not  want  to  submit  to  and 
pay  for  a  second  inspection.  Among  several  horses,  not  included 
in  the  inspection  papers,  found  in  the  herd  by  Warren  was  the 
Cage  mare.  Witness  did  not  know  how  that  mare  got  into  the 
herd.  He  did  not  see  her  in  the  herd  until  Warren  cut  her  out. 
None  of  the  horses  cut  out  by  Warren  were  in  the  herd  when  the 
river  was  crossed.  Witness  did  not  count  the  horses  before  cross- 
ing the  river.  The  herd  was  driven  from  the  range  about  the 
corner  of  Hays,  Comal  and  Blanco  counties.  Witness  was  a  son-in- 
law  of  Eisner,  and  was  in  his  employ. 

J.  C.  Prade  testified,  for  the  defense,  that  he  was  in  charge  of  the 
stock  shipping  department  of  the  business  at  the  railroad  depot  in 
Austin.  It  is  required  of  the  shipper  to  produce  inspection  papers, 
and  the  stock  is  shipped  upon  such  papers.  Stock  is  never  shipped 
without  inspection,  and  no  stock  in  excess  of  the  number  called  for 
in  the  inspection  papers  is  ever  knowingly  permitted  to  be  shipped. 
It  is  not  impossible  for  horses  to  be  shipped  without  inspection. 
The  company,  however,  is  liable  only  for  the  animals  called  for  in 
the  inspection  papers  by  which  they  were  shipped.  The  brands  and 
count  are  never  verified,  and  the  practice  is  to  accept  the  statement 
of  the  inspector  to  the  effect  that  the  herd  is  all  right. 

Pedro  Vidal  testified,  for  the  defense,  that  he  lived  above  Oatman- 
ville, in  Travis  county,  Texas.  On  his  way  to  Austin  in  June,  1885, 
he  overtook  the  defendant  and  Eisner  en  route  to  Austin  with  a  herd 
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of  horses.  Witness  knew  Eisner,  and  was  engaged  by  him  and  de- 
fendant to  help  drive  the  horses  on  to  Austin.  They  told  witness 
that  he  was  needed  to  help  their  American  hand  to  tend  the  horses 
after  the  river  was  crossed.  After  crossing  the  river  the  horses  were 
allowed  to  stray  over  the  sandbar  extending  up  and  down  the  river 
and  railroad,  and  Eisner  and  defendant  went  on  up  town.  When 
the  horses  belonging  to  the  Eisner  and  Shubert  bunch  were  first 
driven  to  the  shipping  pens,  the  witness  saw  a  small  bunch  of  horses 
near  a  neighboring  brick-yard  or  .gravel-pit.  The  bunch  numbered 
some  six,  eight  or  ten.  The  two  bunches  became  frightened  at  the 
blowing  of  the  whistle  of  an  incoming  locomotive,  ran  together  and 
got  mixed.  They  were  not  afterwards  separated  that  the  witness 
knew. 

Folts,  Sbackleben  and  Schneider  testified  that  they  had  each 
known  the  defendant  for  several  years,  and  knew  that  he  had, 
during  their  acquaintance  with  him,  sustained  a  good  reputation 
for  honesty. 

A.  M.  Perry  testified,  for  the  State,  in  rebuttal,  that  he  had 
known  the  defendant  for  six  years.  His  reputation  for  honesty  was 
bad.  He  was  a  reputed  horse  thief.  Three  or  four  additional  wit- 
nesses testified  for  the  State  that  the  defendant's  reputation  for 
honesty  was  bad. 

The  charge  of  the  court  referred  to  in  the  fourth  head-note  of 
this  report  reads  as  follows:  "  By  wilfully  in  above  charge  is  meant 
that  the  act  was  done  without  any  claim  or  right  in  the  mare." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

DovoeU  &  Wooten,  for  the  appellant 

c/I  27.  Burt8%  Assistant  Attorney-General,  for  the  State. 

Will8on,  Judge.  Defendant  was  indicted  jointly  with  one  Eisner. 
There  are  three  counts  in  the  indictment,  to  wit,  the  first  charging 
that  the  defendants  "did  unlawfully,  wilfully  and  fraudulently  take 
into  their  possession  and  drive,  use  and  remove  from  its  accustomed 
range  a  certain  horse,  the  same  being  the  corporeal  personal  prop- 
erty of  Phil.  P.  Cage,  T.  E.  Cage  and  J.  J.  Cage,  who  compose  the 
firm  of  Phil.  P.  Cage  &  Brothers,  without  the  consent  of  the  said 
owners  or  either  of  them,  and  with  the  fraudulent  intent  to  deprive 
the  said  Phil.  P.  Cage,  T.  E.  Cage  and  J.  J.  Cage  thereof."  The 
second  connt  charges,  in  the  usual  form,  the  theft  of  the  same 
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animal;  and  the  third  count  charges  that  the  defendants  did  unlaw- 
fully and  fraudulently  receive  and  conceal  said  animal,  knowing 
that  the  same  had  been  stolen.  In  each  count  the  venue  of  the 
offense  is  alleged  in  Travis  county.  Defendants  severed  and  M. 
Schubert  was  placed  upon  trial  first,  and  was  convicted  upon  the 
first  count  in  the  indictment. 

I.  The  exceptions  to  the  indictment  were  properly  overruled.  It 
is  not  only  permissible,  but  commendable,  to  insert  in  an  indictment 
as  many  counts  as  will  be  necessary  to  provide  for  every  possible 
contingency  in  the  evidence.  (Code  Crira.  Proc;,  art.  433;  Gonzales 
v.  The  State,  12  Texas  Ct.  App.,  657;  Boles  v.  The  State,  13  Texas 
Ct.  App.,  650.)  Whilst  the  first  count  does  not  charge  the  offense 
defined  in  article  749  of  the  Penal  Code  in  the  precise  words  of  that 
statute,  in  that  it  uses  the  word  "deprive"  instead  of  "defraud,"  it 
is  nevertheless  alleged  that  the  animal  was  fraudulently  taken,  etc., 
and  this  is  equivalent  to  the  statutory  language  and  sufficient. 
{Thompson  v.  The  State,  16  Texas  Ct.  App.,  74;  Fowler  v.  The  State, 
38  Texas,  559;  Willson's  Cr.  Forms,  No.  476,  p.  207.) 

II.  As  to  the  venue  of  the  offense  of  which  defendant  has  been 
convicted,  it  was  properly  alleged,  and  sufficiently  proved  to  be,  in 
Travis  county.  The  offense  is  declared  to  be  theft.  (Penal  Code, 
art.  749.)  Theft  may  be  prosecuted  not  only  in  the  county  where 
the  property  was  taken,  but  in  any  county  through  or  into  which 
the  thief  may  have  carried  the  same.  (Code  Crim.  Proc,  art.  216.) 
This  provision  applies  to  all  species  of  theft,  and  the  learned  trial 
judge  did  not  err  in  his  view  of  the  law  as  to  the  venue  of  the 
offense.  Although  the  accustomed  range  of  the  animal  may  have 
been  in  some  other  county  than  Travis,  it  was  not  necessary  that 
the  indictment  should  allege  such  other  county  in  which  such  range 
was  located,  and  it  was  competent  to  prove  the  range  to  be  in  any 
county,  and  the  indictment  alleging  it  to  be  in  Travis  county  was 
supported  by  proof  that  the  animal  was  taken  from  its  range  in 
another  county  and  brought  by  the  defendant  into  Travis  county. 

III.  No  exceptions  were  saved  to  the  charge  of  the  court.  la 
our  opinion  the  charge  is  free  from  any  material  error.  While  the 
definition  of  the  word  "wilful "  is  not  as  full  as  it  might  properly 
have  been,  still  we  think,  in  the  absence  of  any  exception  made 
thereto  at  the  time  of  the  trial,  the  definition  as  given  is  sufficient 
{Owens  v.  The  State,  19  Texas  Ct.  App.,  242.) 

IV.  Three  special  charges  were  requested  by  the  defendant,  and 
were  refused.  The  first,  relating  to  the  venue  of  the  offense,  was 
not  correct  in  principle  and  was  properly  refused.     The  second,  de- 
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fining  possession  of  property,  and  the  third,  concerning  the  explana- 
tion made  by  defendant  of  his  possession  of  the  animal  when  such 
possession  was  first  challenged,  might  very  properly,  we  think,  have 
been  given,  but  we  cannot  say  that  their  refusal  was  fundamental 
error,  or  error  which,  under  the  facts  of  the  case,  was  calculated  to 
injure  the  rights  of  the  defendant.  If  the  action  of  the  court  re- 
fusing these  two  charges  had  been  excepted  to  at  the  time  of  trial, 
and  the  exception  reserved  by  bill  filed  in  proper  time,  we  would 
have  reversed  the  judgment  for  this  error.  There  are  in  the  record 
several  bills  of  exception,  and  among  them  are  two  covering  these 
refused  charges,  but  none  of  the  bills  were  presented,  approved  and 
filed  within  ten  days  after  the  date  of  the  conclusion  of  the  trial, 
and  cannot  therefore  be  considered. 

Y.  There  remains  but  one  question  to  be  determined,  and  that  is 
the  sufficiency  of  the  evidence  to  support  the  conviction.  Whilst 
the  evidence  is  entirely  circumstantial,  and  in  some  respects  not  as 
cogent  as  it  perhaps  could  have  been  made,  we  are  not  prepared 
to  say  that  it  is  insufficient  to  support  the  verdict.  It  was  suffi- 
ciently proved,  we  think,  that  the  accustomed  range  of  the  animal 
was  fifty  miles  distant  from  the  place  where  she  was  found  in  the 
joint  possession  of  defendant  and  Eisner.  This  range  was  near  to 
the  range  of  horses  belonging  to  the  defendants,  and  from  which 
vicinity  defendants  had  gathered  the  animals  composing  their  herd, 
in  which  herd  this  animal  was  found  after  the  arrival  of  the  herd  at 
Austin.  There  were  also  found  in  the  same  herd  at  Austin  eight  or 
nine  other  animals  which  did  not  belong  to  the  defendants  or  either 
of  them,  two  of  which  animals  were  in  the  fleur  de  lis  brand,  and 
two  animals  in  this  brand  were  in  Coxe's  pasture  when  and  where 
defendants'  herd  were  first  inspected,  said  pasture  being  in  Hays 
county.  It  was  not  shown,  however,  that  the  two  animals  bearing 
said  brand,  and  seen  in  said  pasture,  were  the  same  animals  of  that 
brand  found  in  defendants'  herd  at  Austin,  nor  was  it  shown  that 
the  range  of  animals  in  said  brand  was  in  Hays  county,  and  that 
said  range  did  not  extend  across  the  Colorado  river  and  include  the 
vicinity  of  Austin.  But,  leaving  out  of  view  the  evidence  as  to  the 
animals  in  the  herd  not  inspected  in  Hays  county  and  not  claimed 
by  defendants  when  found  in  their  herd,  and  looking  alone  to  the 
Cage  mare,  the  animal  named  in  the  indictment,  we  find  said  animal 
fifty  miles  distant  from  its  accustomed  range  in  another  county,  on 
the  east  side  of  the  Colorado  river,  the  opposite  side  of  said  river 
from  its  range,  and  in  the  herd  of  the  defendants,  and  at  a  place 
-where  it  is  not  to  be  presumed  that  horses  usually  run  at  large  with- 
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out  being  known.  We  find,  further,  that  the  herd  in  which  this 
animal  was  found  was  gathered  by  defendants  partly  in  the  same 
range  in  which  this  animal  was  accustomed  to  run  and  had  run  for 
years.  "We  tind,  further,  that  defendants  had  their  herd  inspected 
in  Hays  county,  near  Kyle,  a  railroad  station  and  shipping  place  for 
stock,  and  in  a  pasture  containing  some  fifty  head  of  horses  not  em- 
braced in  the  inspection.  No  reason  appears  why  the  herd  was  not ' 
shipped  in  the  county  of  its  inspection  instead  of  being  driven 
thirty-five  or  forty  miles  to  another  place  of  shipment. 

Such  being  the  evidence,  we  think  it  warrants  the  conclusion  of 
the  jury  that  the  animal  was  removed  from  its  accustomed  range 
by  the  defendants,  wilfully  and  with  intent  to  defraud.  As  lo  the 
defendants'  explanation  of  their  possession  of  the  animal,  it  was  the 
province  of  the  jury  to  determine,  first,  whether  it  was  a  reasonable 
one,  and,  second,  whether,  if  reasonable,  it  was  not  disproved  by  the 
evidence  in  the  case.  There  was  testimony  on  the  part  of  the  de- 
fense proving  the  truth  of  such  explanation,  but  the  jury  were  the 
judges  of  the  credibility  of  this  testimony,  and  their  verdict  shows 
that  they  did  not  give  it  any  credence.  The  evidence  in  behalf  of 
the  State,  we  think,  justified  the  jury  in  regarding  the  explanation- 
as  unreasonable  and  improbable,  and  a  fabrication. 

Impressed  as  we  have  been  by  a  careful  consideration  of  the  evi- 
dence as  it  is  presented  in  the  record,  we  must  hold  that  it  sustains 
the  conviction.    The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  February  17, 1886.] 


[No.  2006.] 
jEb  Parte  Frank  Dickson. 


Habeas  Corpus  —  Murder  —  Fact  Case.— See  the  statement  of  the  case  for 
evidence  in  a  habeas  corpus  proceeding  for  bail,  under  an  indictment  for 
murder,  held  insufficient  to  authorize  the  refusal  of  bail. 

Habeas  Corpus  on  appeal  from  the  District  Court  of  Lavaca. 
Tried  below  before  the  Hon.  George  McCormick. 

By  indictment  filed  on  the  12th  day  of  February,  1886,  the  re- 
lator was  charged  with  the  murder  of  one  J.  A.  Campion,  in  Lavaca 
county,  Texas,  on  the  18th  day  of  October,  1835.     On  the  same  day 
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that  the  indictment  was  filed  the  relator  sued  out  a  writ  of  habeas 
corpus,  upon  the  hearing  of  which  bail  was  refused,  and  the  relator 
was  remanded  to  the  custody  of  the  sheriff.  From  the  order  of  the 
judge  below  refusing  bail  this  appeal  is  prosecuted. 

Charley.Huraphries  was  the  first  witness  introduced  by  tha  relator. 
He  testified  that  he  was  at  the  party  in  the  village  of  Witting, 
Lavaca  county,  at  which  the  homicide  occurred,  on  the  night  of  Oo- 
tober  18,  1885.  The  entertainment  consisted  of  beer  drinking  and 
dancing.  While  the  witness,  the  relator  and  Bob  Martin  were  stand- 
ing facing  the  bar,  witness  slightly  in  advance,  some  one  rushed  to 
the  front  of  the  relator,  from  his  right  side,  and  threw  his  arms 
about  the  relator.  The  latter  hallooed:  "Who  in  the  h— 11  are 
you?"  or  "What  in  the  h— 11  do  you  want?"  The  two. scuffled 
until  they  came  well  into  the  light,  when  both  fired  almost  to- 
gether—  the  other  man  —  the  deceased,  saying  nothing  whatever 
prior  to  the  shooting.  At  the  third  shot  the  deceased  fell,  and  the  re- 
lator backed  off  with  his  pistol  in  his  hand.  The  relator's  hat,  which 
^was  taken  from  the  floor  after  the  shooting,  was  found  to  be  powder- 
burned.  Witness  knew  the  deceased  well,  but  did  not  recognize 
him  until  he  was  pushed  from  the  bar  into  a  better  light. 

Cross-examined,  the  witness  stated  that  he,  the  relator  and  Martin 
were  talking  quietly  when  deceased  assaulted  the  relator.  De- 
ceased said  nothing  at  the  time.  Witness  did  not  go  to  or  from 
the  party  in  company  with  the  relator.  Witness  had  no  pistol  that 
night.  He  saw  a  pistol  in  the  relator's  possession  before  the  diffi- 
culty. The  beer^bar  was  outside  of  the  house.  At  the  bar  and  just 
before  the  shooting,  witness  heard  someone  call  for  a  "  Winchester," 
when  he  took  refuge  behind  a  tree.  He  afterwards  assisted  in  re- 
moving the  body  of  the  deceased  into  the  house.  There  was  no  man- 
ner of  disturbance  in  progress  at  the  time  the  deceased  came  up  to 
the  beer-stand.  Witness  saw  the  deceased  once  before  on  that 
night,  and  knew  that  he  was  an  officer.  He  was  unable  to  say 
whether  or  not  the  relator  was  acquainted  with  the  deceased  or 
knew  who  he  was. 

The  relator  admitted  that  the  deceased,  when  shot,  was  constable 
of  beat  number  one  of  Lavaca  county,  and,  for  the  purpose  of  this 
proceeding  only,  admitted  that  the  deceased  died  from  the  wound 
inflicted  on  the  occasion  testified  to  by  Humphries.  Humphries,  re- 
suming, testified  that  some  glasses  were  broken  at  the  beer-bar, 
about  twenty  minutes  before  the  shooting,  but  he  did  not  know  who 
broke  them.  He  did  not  know  whether  deceased  threw  his  arms 
about  relator's  person  for  the  purpose  of  searching  him,  or  for  the 
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purpose  of  securing  him.    The  shooting  occurred  on  "  a  sort  of  a 
hurrah  night." 

Eobert  Martin  testified,  for  the  State,  that  he  was  present  at  the 
frolic  and  saw  the  last  shot  fired.  He,  in  company  with  relator  and 
Humphries,  was  standing  and  talking,  some  fifteen  paces  from  the 
beer-stand.  Witness's  back  was  towards  the  relator  and  his  face  to- 
wards the  beer-stand.  He  heard  two  shots  fired  in  rapid  succession, 
and  then  a  third,  and  saw  the  deceased,  who  was  then  backing,  falL 
The  relator  fired  the  fatal  shot.  Witness  heard  no  conversation  or 
scuffle  before  he  heard  the  two  shots.  He  did  not  know  where 
Humphries  was  standing  at  the  time  of  the  shooting.  Deceased  was 
ten  or  fifteen  feet  from  the  relator  when  the  fatal  shot  was  fired. 
Witness  saw  the  relator  have  a  pistol  at  an  earlier  hour  of  the  night, 
and  knew  that  he  broke  a  beer-glass  at  the  beer-stand  with  the 
pistol.  Witness  went  from,  but  not  to  the  frolic  with  the  relator. 
Deceased  was  an  officer.  The  beer- stand  stood  in  a  grove  outside 
of  the  house,  and  the  shooting  occurred  outside  of  the  house. 

*No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  R.  Burls,  Assistant  Attorney-General,  for  the  State. 

Hubt,  Judge.  The  appellant  is  charged,  by  indictment  pending 
in  the  district  court  of  Lavaca  county,  with  the  murder  of  one 
Campion.  He  sued  out  a  writ  of  habeas  corpus,  and  upon  the  hear- 
ing before  the  Hon.  Geo.  McCormiok  he  was  refused  bail;  and  be 
appeals  to  this  court. 

For  obvious  reasons  we  refrain  from  any  discussion  of  the  evi- 
dence presented  in  the  record,  but  we  are  of  the  opinion  that  the 
judgment  was  erroneous.  It  is  therefore  reversed,  and  the  defend- 
ant ordered  to  be  released  from  custody  upon  his  furnishing  bail 
in  the  manner  provided  by  law  in  the  sum  of  $5,000. 

Ordered  accordingly. 

[Opinion  delivered  February  17,  1886.] 
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[No.  1904.] 
Mobg.  McInturf  v.  The  State. 

Mubder— Alternative  Penalty.— The  Constitution  of  1869  authorized 
juries  in  capital  cases  to  substitute  imprisonment  with  hard  labor  for  life 
in  lieu  of  the  death  penalty.  The  Constitution  of  1876  contains  no  similar 
provision,  and  no  other  legislation  was  had  with  respect  to  punishment  for 
murder  until  the  adoption  of  the  Revised  Codes  in  July,  1879,  when  the 
same  alternative  punishment  was  provided  for  murder  of  the  first  degree. 
It  is  insisted  in  this  case  that  the  Constitution  of  1876  wholly  superseded 
the  previous  Constitution  of  1869,  and  left  in  force  none  of  its  provisions 
except  such  as  were  expressly  continued  in  operation,  and  that,  inasmuch 
as  the  Constitution  of  1876  is  silent  as  to  punishment  for  murder,  there  was 
no  punishment  for  murder  of  the  first  degree  prescribed  by  the  laws  of  this 
State,  from  the  adoption  of  the  Constitution  of  1876  until  the  adoption  of 
the  Revised  Codes.  Held,  that  this  doctrine  cannot  be  maintained.  On 
the  contrary,  section  8  of  article  V  of  the  Constitution  of  1869,  which  pro- 
vides "  That  in  all  cases  where  by  law  it  may  be  provided  that  capital  pun- 
ishment may  be  inflicted,  the  jury  shall  have  the  right,  in  their  discretion, 
to  substitute  imprisonment  for  life,"  instead  of  repealing  or  abrogating 
former  laws,  recognizes  their  force,  existence  and  binding  effect,  but  gives 
to  the  jury  the  right  to  ameliorate  or  commute  the  punishment  in  capital 
cases.  The  effect  of  the  Constitution  of  1876  was  simply  to  repeal  this 
commutation  or  alternative  punishment  clause,  and  to  leave  in  force  and 
effect  the  penalty  as  it  existed  prior  to  the  Constitution  of  1869,  and  that 
penalty  (death)  again  become  the  only  penalty  for  murder  in  the  first  de- 
gree until  the  alternative  clause  was  restored  by  the  adoption  of  the 
Revised  Codes  in  1879.    See  the  opinion  on  the  question. 

,  Same. —  Ex  Post  Facto  Laws  are  not  such  as  modify  the  rigors  of  the 
criminal  law,  but  those  only  that  create  or  aggravate  the  crime  or  increase 
the  punishment,  or  change  the  rules  of  evidence  for  the  purpose  of  con- 
viction. A  mere  remedy  which  ameliorates  punishment  and  inures  solely 
to  the  benefit  of  the  party  to  be  punished  can  in  no  sense  be  regarded  as  a 
retroactive  or  ex  post  facto  law,  and  especially  when  it  is  within  the  option 
of  the  offender  to  elect  the  original  penalty,  as  is  provided  by  the  Penal 
Code  of  this  State. 

I  Same  —  Election  of  Penalty.—  Article  15  of  the  Penal  Code  provides  as 
follows:  "When  the  penalty  for  an  offense  is  prescribed  by  one  law  and 
altered  by  a  subsequent  law,  the  penalty  of  such  second  law  shall  not  be 
inflicted  for  a  breach  of  the  law  committed  before  the  second  shall  have 
taken  effect.  In  every  such  case  the  offender  shall  be  tried  under  the  law 
in  force  when  the  offense  was  committed,  and  if  convicted,  punished  under 
that  law ;  except  that,  when  by  the  provisions  of  the  second  law  the  pun- 
ishment of  the  offense  is  ameliorated,  the  defendant  shall  be  punished 
under  such  last  enactment,  unless  he  elect  to  receive  the  penalty  prescribed 
by  the  law  in  force  when  the  offense  was  committed."  This  right  of  elec- 
tion obtains  only  in  cases  in  which  the  penalty,  by  subsequent  enactment,  is 
ameliorated,  and  is  available  to  the  accused  only  before  verdict.  Failure 
of  the  accused  to  elect  devolves  upon  the  trial  judge  the  duty  of  awarding 
him  the  benefit  of  the  ameliorated  punishment. 
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4.  Murder  —  Verdict  —  Clerical  Omissions. —The  verdict  as  copied  in  the 

judgment  of  the  court  finds  the  defendant  guilty  of  murder  in  the  first 
degree  and  assesses  his  punishment  at  confinement  in  the  penitentiary  — 
omitting  the  life  term.  Such  a  verdict  would  be  fatally  insufficient  but 
for  the  fact  that  the  record  elsewhere  shows  the  omission  to  be  a  mere 
clerical  error,  and  that  the  verdict  as  rendered  was  in  statutory  form,  and 
assessed  the  imprisonment  in  the  penitentiary  for  life;  which  is  sufficient 
But  note  the  animadversion  of  this  court  upon  the  perpetration  of  such 
mistakes. 

5.  Practice— Private  Prosecutor  —  Jury  Law— Case  Approved.— Sub- 

scribers to  a  fund  for  the  employment  of  counsel  to  prosecute,  or  to  aid  in 
the  prosecution  of,  an  accused,  are  not  private  prosecutors  within  the 
meaning  of  the  statute ;  and  the  refusal  of  the  trial  court  to  compel  a  dis- 
closure of  the  list  of  the  subscribers  is  not  error,  when  a  full  examination 
of  the  particular  jurors  has  been  made  with  regard  to  their  connection 
with  the  fund  subscribed.  See  the  opinion  in  illustration,  and  note  the 
approval  of  the  doctrine  on  the  subject  as  announced  in  Heacock  v.  The 
State,  13  Texas  Ct  App.,  97. 

6.  Same  —  Evidence. —  It  is  not  competent  in  a  murder  trial  to  inquire  into 

the  probability  of  the  guilt  of  any  person  other  than  the  accused  unless 
the  inculpatory  factB  are  such  as  are  proximately  connected  with  the  trans- 
action. It  is  urged  in  this  case  that  the  trial  court  erred  in  rejecting  evi- 
idence  for  the  defense  in  regard  to  murders  alleged  to  have  been  committed 
by  the  deceased  in  1862  and  1864.  It  was  not  proposed  by  the  defense  to 
show  that  any  one  likely  to  avenge  the  alleged  murdered  partiee  was  in 
proximity  to  the  place  of  the  homicide  at  or  about  the  time  it  was  com- 
mitted, or  had  any  opportunity  to  kill  the  deceased.  Under  the  circum- 
stances, the  ruling  of  the  trial  court  was  correct. 

7.  Same. —  It  was  in  proof  that,  just  after  he  was  shot,  the  deceased  staggered 

into  his  house  and  requested  his  wife  to  examine  his  wound.  When  she 
told  him  that  the  ball  had  passed  entirely  through  his  body,  he  remarked: 
"lama  dead  man ;  but,  thank  God,  I  die  innocent."  In  reply  to  his  wife's 
inquiry  as  to  who  shot  him,  the  deceased  said:  "  Morg.  Mclnturf  (defend- 
ant) and  them."  Held,  that  the  evidence  was  clearly  res  gestce,  and  was 
properly  admitted. 

8.  Practice — Privilege  op  Counsel.— Prosecuting  counsel  have  the  right  to 

deduce  from  the  facts  legitimately  in  evidence,  a  motive  on  the  part  of  the 
accused  to  commit  the  crime  for  which  he  is  on  trial,  and  to  urge  it  upon 
the  jury.  See  the  opinion  in  extenso  for  circumstances  under  which  it  is 
held  that  the  prosecuting  counsel  in  this  case  did  not  commit  such  an  abuse 
of  the  privilege  of  argument  as  to  warrant  a  reversal. 

9.  Same  —  New  Trial. — See  the  opinion  for  evidence  adduced  in  support  of  a 

motion  for  new  trial  held  insufficient  to  authorize  the  award  of  a  new  trial. 
10.  Murder  —  Fact  Case. —  See  the  statement  of  the  case  for  evidence  held  suf- 
ficient to  support  a  conviction  for  murder  of  the  first  degree. 

Appeal  from  the  District  Court  of  Erath.    Tried  below  before 
the  Hon.  T.  L.  Nugent. 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  R.  R.  Hamilton,  in  Erath  county,  Texas,  on  the  18th  day  of 
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December,  1878.  He  was  brought  to  trial  at  the  April  term,  1885, 
of  the  district  court  of  Erath  county,  and  was  found  guilty  of  mur- 
der of  the  first  degree,  and  was  awarded  a  life  term  in  the  peniten- 
tiary as  punishment. 

The  first  witness  for  the  State  was  James  D.  Hamilton,  the  son 
of  the  deceased.  He  identified  the  defendant  on  trial  as  Morg. 
Mclnturf,  whom  he  had  known  for  eight  or  ten  years.  The  de- 
ceased was  killed  at  his  home  on  Sandy  creek  in  Erath  county,  on 
the  night  of  December  18,  1878.  During  the  spring  of  1878,  the 
deceased  lived  on  the  E.  Thompson  place,  about  two  miles  distant 
from  the  place  on  which  he  was  killed.  It  was  during  that  spring, 
and  at  the  Thompson  place,  that  the  witness  first  saw  the  defend- 
ant. He  came  to  that  house  riding  a  small  grey  pony  and  remained 
over  night.  He  visited  the  deceased's  house,  after  the  latter  re- 
moved from  the  Thompson  place,  several  times  during  the  summer 
of  1878,  and  once  during  the  fall,  before  the  killing,  and  on  each  of 
those  occasions  he  rode  a  small,  one-eyed  brown  pony.  He  spent  the 
whole  of  one  day  and  night,  on  one  of  the  summer  visits.  On  the  visit 
last  mentioned  the  defendant  brought  with  him  a  saddle  blanket 
which  had  red  and  blue  stripes  across  the  ends.  From  this  blanket, 
extending  across  its  middle,  the  witness  picked  a  strand  of  threads 
in  order  to  make  the  blanket  retain  its  fold  or  double.  The  wit- 
ness's uncle,  Buck  Payne,  had  a  blanket  similar  in  every  respect, 
except  the  color  of  the  stripes  across  the  ends,  from  which  the  wit- 
ness had  previously  extracted  threads  in  the  same  manner.  At  the 
time  of  his  death  the  deceased  had  posted  a  mare  which  the  defend- 
ant claimed. 

The  witness's  father  was  killed  at  about  good  dusk  on  the  even- 
ing of  December  18,  1878.  Those  present  at  the  time  were  the 
witness,  his  mother,  his  sister  Alice  and  two  younger  sisters.  Just 
before  the  killing  the  witness  heard  some  one  whistling  on  the  road, 
which,  in  a  roundabout  way,  led  from  the  deceased's ,  house  to 
Thompson's  place.  That  road  made  a  turn  near  the  deceased's 
house,  and  a  person  at  that  point  of  the  road  would  not  be  in  the 
direction  of  Thompson's  house.  The  deceased  at  that  time  was 
sitting  in  front  of  his  fire,  and  was  taking  off  his  shoes.  He  had 
removed  one  shoe,  when  some  one  called  at  the  gate.  Deceased  re- 
plied: "Halloo,  sir!"  and  went  to  and  stood  in  the  door.  Witness 
followed  and  stood  in  the  door.  The  man  then  asked  deceased: 
"Was  that  man  Payne's  corn  sold  to-day t"  Deceased  replied  in 
the  affirmative,  and  the  man  asked  if  deceased  knew  where  ho 
could  buy  as  much  as  thirty  or  forty  bushels.  Deceased  replied  that 
Vol.XX-22 


33:3  20  Texas  Coubt  of  Appeals.  [Galv.  Term, 

Statement  of  the  case. 

old  man  Chambliss  would  sell  him  that  much,  or  more  if  he  wanted 
iu    The  deceased  then  stepped  out  from  the  door,  followed  by  his 
daughter  Alice,  went  to  a  point  within  a  few  steps  of  the  man  and 
asked  if  he  would  not  dismount  and  remain  over  night.    The  man 
replied  that  he  would  not,  but  must  go  on.    He  then  remarked  that 
he  was  a  new  comer  in  the  neighborhood,  and  had  been  engagejd 
picking  cotton  for  Mr.  Bass.    He  then  asked  deceased  where  a  man 
named  Thomas  or  Thompson  lived.    Deceased  pointed  in  the  direc- 
tion of  Thompson's  house  with  his  right  hand,  and  while  thus  di- 
recting the  man  how  to  go  Thompson's,  the  man  pulled  a  pistol 
from  his  breast  with  his  right  hand,  fired  upon  and  shot  deceased 
through  the  breast,  said:  "Good  day,  sir  1 "  and  rode  away.     That 
roan  was  the  defendant.    Every  word  spoken  by  the  defendant 
prior  to  the  killing  was  spoken  in  an  assumed  or  disguised  voice,  and 
witness  did  not  recognize  it.     He,  however,  recognized  the  horse  as 
the  one-eyed  brown  horse,  and  the  overcoat  worn  by  the  man  as  the 
blue  Yankee  overcoat  worn  by  the  defendant  on  his  last  visit  to 
the  deceased's  house.     The  moon  was  shining.    The  words:  "Good 
day,  sir!"  spoken  just  after  the  shooting,  were  spoken  in  the  de- 
fendant's natural  voice,  and  the  witness  recognized  it  instantly. 
He  also  recognized  the  defendant's  face  by  the  flash  of  the  pistol. 
.  The  witness  was  absolutely  positive  that  the  man  who  fired  the  shot 
/that  killed  the  deceased  was  the  defendant  and  no  other.    He  recog- 
.  nized  the  horse  and  the  Yankee  overcoat,  by  the  moonlight,  and  be- 
fore the  shot  was  fired,  and  the  face  by  the  flash  of  the  pistol,  and 
fully  recognized  the  defendant's  voice  in  the  words:  "Good  day, 
sir  1 "    The  witness  stood  in  the  door,  and  on  the  door  step,  from 
the  time  that  the  deceased  went  to  the  door  until  the  moment  he 
was  6hot. 

When  the  ball  took  effect,  the  deceased  exclaimed:  "Don't  shoot 
me  any  more,  Morg. ;  I  am  a  dead  man."  He  then  staggered  back 
towards  the  house  and  was  caught  by  the  witness's  mother,  who, 
with  the  witness's  aid,  helped  him  into  the  house.  Someone  closed 
•  the  door.  Deceased  tip-toed  and  placed  his  mouth  to  an  opening  in 
the  door  and  exclaimed:  "Whoo-e-e!"  three  times.  Witness's 
mother  eased  him  to  the  floor  and  asked  him  who  shot  him.  He 
replied:  " Morg.  Mclnturf  and  them."  Witness  then  went  after 
Mr.  Chambliss,  and  when  he  returned,  ten  minutes  later,  his  father 
was  dead.  He  lived  about  fifteen  minutes  after  he  was  shot  On 
the  next  morning,  early,  witness  went  for  Mr.  Hilliard  Yarbrough 
and  Mr.  E.  Thompson,  both  of  whom  lived  on  the  Gran  bury  and 
Eastland  City  road.    Deceased's  house  was  not  on  a  publio  road.    A 
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person  going  from  Eastland  City  to  deceased's  house  would  pass 
first  Mr.  Cresswell's  bouse,  then  Mr.  Yarbrough's,  and  then  Thomp- 
son's, near  which  he  would  leave  the  Eastland  City  and  <Granbury 
road,  turning  to  the  left  and  a  little  back.     En  route  to  Thompson's, 
on  the  morning  after  the  homicide,  witness  saw  the  tracks  of  a  pony 
which  he  took  to  be  the  tracks  of  the  animal  ridden  by  the  defend- 
ant to  the  place  of  killing  on  the  night  before.     Those  tracks,  leav- 
ing deceased's  house,  turned  to  the  right  about  a  half  mile  from  the 
house,  in  a  trail  which  led  to  Mr.  Yarbrough's  field  and  the  Gran- 
bury  and  Eastland  City  road.    Before  reaching  the  point  where  the 
tracks   reached  the  trail  mentioned,  the  witness  found  a  saddle 
blanket  which  resembled  the  blanket  the  defendant  had  at  the  de- 
ceased's bouse  in  the  summer.    The  stripes  at  the  ends  were  of  the 
right  color,  and  the  threads  were  picked  out  of  the  center.     That 
blanket,  the  witness  thought,  was  the  defendant's  blanket,  and  wit- 
ness kept  it  for  two  years,  when  the  cattle  got  it  and  chewed  it  up. 
At  the  other  end  of  the  trail,  at  the  point  near  Yarbrough's  where 
it  entered  the  Granbury  and  Eastland  road,  witness  found  the  tracks 
of  the  pony  going  into  the  road.     Witness  followed  those  tracks  to 
Yarbrough's  house.    He  saw  that  the  same  track  passed  Yarbrough's 
and  Thompson's  houses  and  led  direct  to  deceased's  house,  and  to 
the  very  point  where  the  brown  pony  stood  when  the  fatal  shot  was 
fired.    The  tracks  were  medium  in  size  and  were  of  a  shod  animal. 
Cross-examined,  the  witness  stated  that  the  moon  was  not  shining 
when  he  first  went  to  the  door,  but  rose  above  the  trees  while  he 
was  standing  in  the  door,  and  while  the  deceased  and  the  defendant 
were  talking.    The  stars  were  shining  also,  and  altogether  it  was 
quite  a  bright  night.    The  conversation  between  the  deceased  and 
the  defendant  which  preceded  the  shooting  lasted  about  five  minutes. 
At  the  time  that  the  fatal  shot  was  fired  the  witness's  mother  was 
sweeping  the  floor;  his  sister  Alice  was  standing  at  the  deceased's 
elbow,  and  the  witness  a  little  back  and  to  one  side  of  deceased, 
facing  defendant.    When  the  defendant  visited  deceased's  house  in 
the  spring  before  the  shooting,  he  was  accompanied  by  the  witness's 
ancle,  Buck  Payne.    He  rode  a  grey  horse  with  a  yellow  Texas 
saddle,  and  wore  a  blue  Yankee  overcoat,  black  sack  coat,  boots  and 
a  white  hat.    Witness  did  not  know  his  age.    He  came  one  after- 
noon and  left  on  the  next  afternoon.    Witness  picked  the  threads 
from  his  saddle  blanket  to  make  it  fold,  just  as  he  had  previously 
pioked  the  threads  from  his  uncle's  blanket.    The  two  blankets  dif- 
fered only  in  the  color  of  the  end  stripes.    The  defendant  came  to 
deceased's  house  twice  again  in  July  and  once  in  the  fall,  but  on 
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each  occasion  was  alone.  He  wore  blue  clothes  in  the  summer,  and 
rode  the  one-eyed,  brown  horse,  with  the  same  blanket  witness  had 
picked.  He  stayed  all  night  at  the  deceased's  house  once  after  the 
fall  visit.  Deceased  was  then  in  Stephen ville,  and  witness's  mother 
and  sisters  spent  the  night  at  the  house  of  Mr.  Chambliss.  Defend- 
ant, witness  and  Mr.  Cham  bliss's  boy  stayed  at  the  deceased's  house 
on  that  night.  The  next  time  defendant  came  to  the  bouse  he 
killed  the  deceased.    Witness  was  twenty-one  years  of  age. 

Buck  Payne  lived  at  the  deceased's  house  in  1878,  but  not  at  the 
time  of  the  killing.  He  was  not  at  the  house  on  that  night.  Wit- 
ness saw  him  about  a  week  before  the  killing,  and  not  again  until 
about  twelve  months  afterwards.  The  stripes  on  Buck's  blanket 
were  blue  and  white,  and  those  on  defendant's  blanket  were  red  and 
blue.  Deceased,  on  the  day  of  the  killing,  bought  Buck  Payne's 
corn  in  the  field.  Witness  had  not  recognized  the  defendant's  face 
and  voice  up  to  the  time  of  the  shooting,  but  recognized  the  face 
when  the  shot  was  fired  and  the  voice  when  the  words  "Good  day, 
sir,"  were  spoken.  He  had  previously  recognized  the  defendant's 
horse,  blue  Yankee  overcoat,  and  black  hat,  which  had  a  yellow 
leather  band  and  a  white  buckle.  Witness  did  not,  of  his  knowledge, 
know  where  Buck  Payne  was  on  the  night  of  the  killing.  He  was 
not  at  the  inquest  over  the  body  of  the  deceased  or  at  the  funeral. 
The  fatal  bullet  passed  into  the  body  of  the  deceased  just  under  the 
right  nipple.  Deceased  had  but  one  shoe  on  when  he  went  out  of 
the  house  and  invited  the  defendant  to  dismount  and  stay  all  night. 
Defendant  drew  his  pistol  from  his  breast  with  his  right  hand,  laid 
it  across  his  left,  with  which  he  held  his  bridle  reins,  and  fired. 

Witness  testified  before  the  inquest  over  the  body  of  his  father, 
and  the  statement  handed  him  is  the  statement  he  made  on  that 
occasion,  except  that  he  did  not,  as  it  appears  in  the  writing,  say  on 
that  occasion  that  he  thought  the  defendant  killed  the  deceased. 
On  the  contrary,  he  said  then  as  now,  that  the  defendant  did  kill 
the  deceased.  Witness  could  not  undertake  to  explain  how  the 
statement  as  it  appears  was  written  down.  He  did  not  now  know 
any  better  than  he  did  then  that  the  defendant  killed  the  deceased, 
nor  that  the  blanket  he  found  was  the  defendant's  blanket.  The 
stripes  were  the  only  difference  between  the  blankets  of  Buck  Payne 
and  defendant  after  the  threads  were  picked  from  both.  "  Defend- 
ant's blanket  had  red  and  blue  stripes,  and  Payne's  had  green  and 

yellow  stripes;  no,  the  stripes  in  defendant's  blanket  were  red 

and  green,  and  in  Payne's  they  were  green  and  yellow."    Witness 
was  as  certain  about  the  colors  of  the  stripes  as  he  was  about  any 
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fact  he  bad  testified  to.  Witness  knew  Press  Abbott,  with  whom 
he  lived  for  two  or  three  weeks  in  1879.  Witness  did  not  tell 
Abbott  that  Buck  Payne  and  another  roan  killed  his  father.  He 
did  not  tell  him  that  Buck  was  in  the  penitentiary,  and  the  other, 
he  hoped,  in  hell.  The  witness  knew  no  Morg.  Mcintosh.  When 
he  testified  on  the  inquest  that  Morg.  Mcintosh  killed  deceased,  he 
referred  to  the  defendant,  Morg.  Mclnturf.  Buck  Payne  was  taller 
and  larger  than  defendant,  and  did  not  resemble  defendant. 

Alice  Hamilton  was  the  next  witness  for  the  State.  She  testified 
that  she  was  the  daughter  of  the  deceased,  and  was  present  when 
he  was  shot,  on  the  night  of  December  18,  1878.  The  witness  had 
known  the  defendant  about  twelve  months  at  the  time  he  killed  the 
deceased.  He  came  to  the  deceased's  bouse  the  first  time  about 
noon,  stayed  all  day  and  night,  and  left  next  morning.  He. came 
to  the  house  a  second  time  about  a  month  later,  and  again  two  or 
three  months  later,  and  the  last  time  before  the  killing  not  less  than 
three  nor  more  than  five  days  before  the  killing.  He  spent  the 
night  at  the  house  with  witness's  brother  James  and  Mr.  Cham  bliss's 
little  boy.  Witness,  her  mother  and  sisters,  spent  that  night  at 
Chambliss's  house.  Defendant  took  breakfast  next  morning  at 
Chambliss's  house.  The  witness,  her  mother,  her  brother  James 
and  her  two  little  sisters  were  at  home  on  the  night  of  the  killing. 
Witness,  a  short  time  before  the  homicide,  heard  her  dogs  barking. 
Some  one  said :  "  Begone ! "  and  then  called :  "  Halloo ! "  Deceased 
responded:  "Halloo!"  and  went  to  the  door,  barefoot,  having  just 
removed  bis  shoes.  The  man  said :  "  I  suppose  this  is  Mr.  Hamil- 
ton's? "  He  then  asked  deceased  where  he  could  buy  thirty  or  forty 
bushels  of  corn.  Deceased  replied  that  be  could  get  all  he  wanted 
from  Mr.  Chambliss,  and  walked  out  to  where  the  man  was.  Wit- 
ness followed  and  stood  by  her  father's  side.  Deceased  asked  the 
man  to  get  down.  He  declined,  saying  that  he  must  go  on.  He 
then  asked  directions  to  Mr.  Thompson's.  He,  the  man,  was  then 
sitting  on  his  horse  about  fifteen  feet  from  the  door,  with  his  hand 
under  his  coat.  Deceased  was  near  him,  and  witness  was  not  ex- 
ceeding five  feet  distant  from  him.  While  the  deceased,  with  his 
arm  extended,  was  pointing  out  the  road  to  the  man,  witness  saw 
the  latter  drawing  his  pistol,  and  called  to  deceased:  "  O  Pa!  Morg. 
is  going  to  shoot  you ! "  At  that  instant  the  man,  who  was  none 
other  than  the  defendant,  fired,  said  "good  evening,"  or  u  good  day, 
sir/'  and  rode  off.  Witness's  mother  and  her  brother  James  helped 
the  deceased  into  the  house,  when  he  said  "  who-e-e  "  three  times, 
and  then:  "lama  dead  man,  but,  thank  God,  I  die  innocent."    He 
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then  said  to  witness's  mother:  "Morg.  has  killed  me."  Witness 
recognized  the  horse  as  the  brown  horse  which  the  defendant  had 
ridden  to  deceased's  house  on  two  former  occasions.  She  recognized 
the  defendant  by  his  face  and  voice.  He  wore  a  Yankee  bine  over- 
coat just  like  the  one  he  had  on  at  the  houses  of  deceased  and  Cham- 
bliss  three  or  five  days  before.  He  had  on  a  white  hat  and  a  white 
nubia,  or  other  such  garment,  about  his  neck.  Witness's  brother 
James  went  to  Yarbrough's  on  the  next  day,  and  brought  back  a 
saddle  blanket  which  the  witness  had  several  times  seen  in  the  pos- 
session of  the  defendant.  Some  threads  had  been  drawn  from 
across  the  middle  of  that  blanket  by  witness's  brother  James  in  wit- 
ness's presence.  The  blanket  had  red  and  yellow  stripes  across  the 
ends. 

Cross-examined,  the  witness  stated  that  at  the  time  of  the  defend- 
ant's first  call,  about  a  year  before  the  homicide,  deceased  lived  on 
the  Thompson  place.  His  second  visit  was  paid  at  the  same  place 
about  a  month  later.  His  third  visit  was  made  after  the  deceased 
had  moved  into  the  bouse  where  he  met  his  death.  The  last  visit 
made  by  defendant  to  the  deceased's  house  was  either  three  or  five 
days  before  the  killing.  He  then  wore  a  blue  Yankee  overcoat  and 
a  white  hat.  On  several  of  his  previous  visits  the  defendant  rode 
the  same  little  brown  horse  that  he  rode  the  night  of  the  killing. 
Witness  knew  the  horse.  She  saw  the  defendant  saddle  him  when 
he  left  deceased's  house  the  last  visit  he  made  before  the  killing. 
Witness  did  not  know  whether  or  not  the  brown  horse  was  shod,  or 
whether  he  had  a  defective  or  a  blind  eye.  Witness  did  not  see  her 
brother  James  when  he  followed  her  and  her  father  to  the  door,  but 
saw  him  in  the  door  while  the  conversation  between  the  defendant 
and  the  deceased  was  going  on.  That  conversation  lasted  about  fif- 
teen minutes.  Witness  saw  the  defendant's  face  distinctly  when  he 
fired,  and  recognized  it.  She  knew  and  recognized  the  defendant 
by  his  voice  before  the  shooting, — knew  him  from  the  time  the  con- 
versation began, —  and  got  a  perfect  sight  of  his  face  when  the  pis- 
tol fired.  She  knew  him  by  his  face,  voice  and  dress.  It  was  a 
somewhat  cloudy  night,  but  the  moon  shone  brightly  through  the 
clouds  at  times.  It  was  between  the  drawing  and  the  firing  of  the 
pistol  that  witness  called  to  her  father,  "  01  Pa,  Morg.  is  going  to 
shoot  you!"  Defendant's  blanket  had  one  red  and  two  yellow 
stripes.  Buck  Payne's  blanket  was  a  lighter  gray  in  color  than  de- 
fendant's, and  .had  black  and  white  stripes.  Witness  had  never 
observed  that  threads  had  been  pulled  from  Payne's  blanket.  Wit- 
ness knew  the  blanket  brought  home  by  her  brother  James  to  be 
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the  defendant's  blanket,  because  she  saw  the  threads  drawn  from  it 
by  James  daring  the  preceding  July.  Buck  Payne  was  at  the  de- 
ceased's house  about  half  an  hour  by  sun  on  the  evening  before  the 
killing.  Witness  did  not  see  him  again  until  the  next  summer.  He 
was  not  at  the  inquest  nor  at  the  funeral. 

Mrs.  £.  Adams  testified,  for  the  State,  that  she  was  the  wife  of 
the  deceased  at  the  time  of  his  death.  Witness  first  saw  the  defend- 
ant, as  well  as  she  with  her  poor  memory  could  recollect,  at  her 
bouse  on  the  Thompson  place,  about  two  months  before  the  killing. 
Witness,  deceased,  and  their  children,  including  the  witnesses  James 
and  Alice  Hamilton,  were  at  home  on  the  night  of  the  murder. 
Someone  called  "  Halloo "  at  the  gate.  Deceased  went  out,  and 
witness  soon  heard  him  invite  the  person  to  get  down.  The  wit- 
ness shortly  heard  the  report  of  a  pistol,  followed  by  the  exclama- 
tion by  Alice:  "Morg.  has  killed  Pal"  Deceased  was  taken  into 
the  house,  when  he  placed  his  mouth  to  the  top  of  the  door  and 
said:  "  Who-e-e  "  three  times,  after  which  he  lived  but  a  few  min- 
utes. Soon  after  he  got  into  the  house  he  asked  witness  to  see  if 
the  ball  went  through  him.  Witness  placed  her  hand  to  his  back 
and  caught  a  flow  of  blood.  She  told  him  that  the  ball  had  passed 
entirely  through  his  body.  He  replied :  "lama  dead  man,  but  I 
die  innocent! "  Witness  asked  him  who  shot  him,  and  he  replied: 
"  Morg.  McInturf  and  them."  On  the  next  morning  witness's  son 
James  brought  a  blanket  to  the  house  just  like  a  blanket  witness  had 
seen  in  the  possession  of  the  defendant. 

Cross-examined,  the  witness  stated  that  she  married  the  deceased 
in  1862  in  Denton  county,  Texas.  She  had  known  him  three  years 
at  the  time  of  their  marriage.  He  was  thirty-six  years  old  when  he 
was  killed.  When  deceased  and  witness  were  married,  the  former 
was  a  Confederate  soldier.  He  was  not  a  member  of  Boiling's  regi- 
ment, or  Jim  Hamilton's  company.  The  witness  and  deceased  went 
from  Denton  to  Hays  county;  from  Hays  to  Grayson;  then  to 
Montague;  then  to  Austin;  then  to  McLennan;  then  to  Bosque, 
and  from  Bosque  in  1877  to  Erath  county,  settling  on  Sandy  creek, 
first  in  the  valley,  then  on  the  mountain  (Thompson's  place),  and 
finally  went  back  to  the  valley  where  the  killing  occurred.  On  his 
first  visit  the  defendant  rode  a  grey  horse.  Witness  did  not  see  the 
horse  he  rode  on  the  visit  he  paid  the  house  but  a  few  days  before  the 
killing.  The  conversation  between  the  defendant  and  the  deceased, 
at  the  time  of  the  killing,  was  a  short  one.  The  night  was  cloudy 
but  light  at  times.  Buck  Payne  was  at  the  deceased's  house  about 
two  hours  before  sundown  on  the  evening  of  the  killing,  and  quite 
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a  time  elapsed  before  the  witness  next  saw  him.  Deceased  said 
that  "Morg.  Mclnturf  and  them"  killed  him.  Witness  did  not 
think  she  used  the  name  Mcintosh  before  the  coroner,  but,  if  she 
did,  she  meant  Mclnturf.  A  short  time  previous  to  the  killing  the 
deceased  attended  court  at  Stephenville,  and  on  his  return  said  that 
he  was  afraid  Morg.  Mclnturf  would  kill  him.  Witness  did  not  her- 
self write  her  statement  before  the  coroner's  jury. 

W.  L.  Yarbrough  testified,  for  the  State,  that  he  saw  the  defend- 
ant at  the  house  of  his  father,  Hilliard  Yarbrough,  in  July  or 
August,  1878,  on  whioh  occasion  defendant  dined  at  that  house. 
Witness  heard  of  the  killing  of  deceased  on  the  next  morning  after 
it  occurred.  On  the  evening  before  the  killing  the  witness  saw  a 
man  pass  the  house,  traveling  east  on  the  Oranbury  and  Eastland 
road.    He  rode  a  brown  pony,  and  wore  a  dark  overcoat. 

Drury  Bass  testified,  for  the  State,  that  he  lived  in  Erath  coanty 
in  1878.  He  and  his  wife  were  at  R  L.  Cresswell's  house  four  or 
five  days  before  the  assassination  of  Hamilton.  A  man  who  had  a 
noticeably  small  hand  and  foot, — such  as  the  defendant's, — came  to 
Cresswell's  house  on  that  day  and  got  dinner  and  some  corn  for  bis 
horse.  When  witness  first  saw  the  defendant  in  court  he  took  hi  in 
to  be  that  man.  When  witness  picked  out  the  defendant  in  the 
court-room  as  the  same  man  ho  saw  at  Cresswell's,  he  did  not  know- 
that  he  was  the  defendant  in  this  case. 

R  L.  Cresswell  testified,  for  the  State,  that  in  1878  he  lived  in 
Erath  county,  Texas,  on  the  Granbury  and  Eastland  City  road.  Wit- 
ness was  at  home  on  the  evening  of  the  assassination,  and  heard  of 
it  next  morning.  Witness's  wife,  Mrs.  Bass  and  Mrs.  Hilliard  Yar- 
brough were  at  witness's  house  on  the  evening  of  the  killing.  When 
the  witness  got  home  about  5  o'clock  in  the  evening,  he  found  a 
rather  small-sized  man  sitting  at  the  fire.  He  had  on  a  Yankee  blue 
overcoat.  He  left  shortly  after  the  witness  entered,  first  asking 
witness  where  he  could  buy  some  corn.  Witness  told  him  that  Buck 
Payne  had  corn  for  sale.  He  left  witness's  house,  going  east  to- 
wards. Thompson's,  riding  a  dark  brown  horse. 

Mrs.  R  L.  Cresswell,  the  wife  of  the  previous  witness,  testified  for 
the  State  that  her  aunt,  Mrs.  Bass,  and  her  husband  were  staying  at 
her  house  in  December,  1878.  A  few  days  before  the  assassination 
of  Hamilton,  a  stranger  stopped  at  witness's  house  for  dinner,  which 
Mrs.  Bass  got  for  him,  the  witness  being  sick  in  bed.  Mrs.  Hilliard 
Yarbrough  was  at  the  house  at  the  time.  Witness  did  not  know  the 
man  at  that  time.  Late  in  the  afternoon  of  December  18,  1878,  a 
man  whom  the  witness  took  to  be  the  same  man  who  previously 
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stopped  there  for  dinner,  came  to  the  house,  to  warm.  He  sat  down 
to  the  fire  with  his  hat  on.  He  had  on  a  Yankee  overcoat,  and  the 
witness  saw  the  form  of  a  pistol  under  the  coat.  Mrs.  Bass  and  Mrs. 
Yarbrough  were  there  on  that  occasion.  The  man  made  inquiries 
about  corn.  The  witness  saw  a  man  in  the  court-house  on  the 
morning  of  this  trial  whom  she  took  to  be  the  same  man. 

Mrs.  Drury  Bass,  for  the  State,  testified  substantially  as  did  Mrs. 
Oesswell,  and  in  addition  that  the  man  who  called  at  Mrs.  Cress- 
well's  on  the  two  occasions  spoken  of  was  the  defendant,  and  no 
other.  On  bis  last  visit,  the  very  evening  of  the  killing,  ho  asked  a 
great  many  questions  about  the  deceased  and  Buck  Payne, —  whether 
they  were  at  home  and  what  they  were  doing.  He  made  no  inquir- 
ies when  there  the  first  time. 

Mrs.  Hilliard  Yarbrough  testified  substantially  as  did  Mrs.  Bas3 
and  Mrs.  Oesswell,  and,  in  addition,  that  the  same  man  took  dinner 
at  her  house  during  the  previous  summer.  Witness's  husband  told 
her  that  that  man's  name  was  Mclnturf. 

Hilliard  Yarbrough  testified,  for  the  State,  that  the  defendant  was 
the  same  man  who  took  dinner  at  his  house  in  the  summer  of  1878, 
as  testified  by  witness's  wife.  Witness  asked  him  his  name  because 
he  asked  about  Hamilton  and  Payne,  whom  he  said  he  knew. 

E.  Thompson  testified,  for  the  State,  that  about  sundown  on  the 
day  of  the  assassination,  a  man  riding  a  dark  brown  pony  and  wear- 
ing a  Yankee  blue  overcoat,  and  a  fabric  of  some  kind  under  his 
chin,  stopped  at  his  house,  and  asked  about  corn  for  sale.  He  talked 
like  a  man  with  a  severe  cold.  He  asked  if  Buck  Payne  had  corn 
for  sale,  and  got  directions  to  the  house  of  the  deceased,  towards 
which  house  he  went  when  he  left.     He  was  a  medium  sized  man. 

Cross-examined,  the  witness  said  that  his  house  was  a  mile  and  a 
half  or  two  miles  off  the  direct  route  from  Oresswell's  house  to  the 
deceased's  house.  Witness  and  Buck  Payne  had  a  conversation  a 
few  days  prior  to  the  assassination,  in  the  presence  of  a  tall,  black- 
bearded  man  who  was  a  stranger  to  the  witness.  Payne  said  that 
the  deceased  had  procured  an  indictment  against  him  and  Mclnturf, 
and  that  he,  Payne,  had  a  good  notion  to  go  to  deceased's  house 
with  a  gun  and  kill  him.  Witness  had  never  seen  the  tall,  black- 
bearded  stranger  since. 

W.  £.  Ringer  testified,  for  the  State,  that  in  1S78  he  lived  in 
Eastland  county,  Texas.  Witness  lost  a  mare  and  colt  about  three 
months  before  the  assassination  of  Hamilton.  Witness  recovered 
bis  animals  from  the  deceased,  and  sent  his,  Hamilton's,  name  to 
District  Attorney  Buck  as  a  witness  against  the  defendant 
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The  State  next  introduced  in  evidenoe  an  indictment,  filed  in 
December,  1878,  charging  the  defendant  with  the  theft  of  a  mare, 
the  property  of  W.  E.  Ringer,  on  the  back  of  which  the  deceased's 
name  was  indorsed  as  a  witness  for  the  State.    The  State  closed. 

Henry  Fooshee  testified,  for  the  defendant,  that  the  minute  book 
of  the  district  court  of  Erath  county,  Texas,  shows  that,  at  the 
fall  term,  1878,  of  said  court,  an  indictment  was  presented  charging 
Buck  Payne  with  the  theft  of  W.  E.  Ringer's  mare.  The  prosecu- 
tion was  dismissed  by  the  State.  The  deceased  was  a  State's  wit- 
ness in  that  case.    The  indictment  had  been  lost. 

Lee  Young  testified,  for  the  defense,  that  he  was  retained  as  coun- 
sel by  Buck  Payne  in  the  case  against  him  for  the  theft  of  Ringer's 
mare;  which  case  was  dismissed. 

John  Friend  testified,  for  the  defense,  that  he  and  the  defendant 
were  half-brothers:  Defendant  was  born  and  raised  in  Denton 
county,  Texas.  Witness  knew  the  deceased  in  Denton  county  be- 
fore the  Confederate  war.  He  also  knew  his  father,  Jam  js  Hamil- 
ton, and  his,  deceased's,  wife,  in  Denton  county:  Deceased  was  a 
member  of  Patton's  company  of  Boiling's  regiment,  in  which  reg- 
iment his  father  was  a  third  lieutentant.  Boiling's  regiment  was 
stationed  at  Gainesville,  Texas.  Witness  knew  one  Tolls  in  Denton 
county,  and  one  Maxwell  and  one  Fish  back  in  Jack  county.  Tolls, 
Maxwell  and  Fish  back  were  killed  during  the  war,  about  a  mile 
and  a  half  from  the  public  square  of  Sherman,  Grayson  county, 
Texas.    Defendant's  reputation  for  peace  and  quietude  was  good. 

Mr.  Northcutt  testified  that  he  lived  in  Yan  Zandt  county  in 
1878.  Witness  and  Stephen  Tuli  went  west  in  a  wagon,  prospect- 
ing, in  the  winter  of  1878.  They  went  out  through  Comanche 
county,  and  returned  through  Palo  Pinto  county.  On  the  Wednes- 
day before  Christmas,  1878,  which  was  December  18,  witness  and 
Tull  were  camped  on  Gonzales  creek  in  Palo  Pinto  county,  at  the 
crossing  of  the  Palo  Pinto  and  Breckinridge  road.  Defendant  came 
to  that  camp  about  two  hours  before  sundown,  but  did  not  pass  the 
night.    Witness  had  known  defendant  in  Van  Zandt  county. 

Cross-examined,  the  witness  stated  that  the  defendant  rode  a  light 
bay  flea-bitten  horse  into  camp.  He  remained  but  thirty  minutes, 
and  told  witness  and  Tull  that  he  was  living  with  a  Mr.  Hays.  Wit- 
ness and  Tull  passed  through  Comanche  and  McCulloch  counties 
en  route  to  Palo  Pinto  county,  but  had  no  recollection  of  going 
through  Brown  county,  nor  could  he  remember  the  names  of  the 
several  towns  they  passed  through.  Defendant  was  traveling  from 
west  to  east  when  he  came  to  the  camp.    Witness  and  Tull  reached 
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home  on  Christmas  eve,  and  witness  located  the  time  of  the  meeting 
with  defendant,  by  the  fact  that  they  were  six  days  getting  home 
from  their  camp  on  Gonzales  creek. 

William  Maxwell  testified,  for  the  defense,  that  he  had  lived  in 
Eastland  county,  near  the  Stephens  county  line,  about  five  years, 
having  removed  to  that  place  from  near  Wayland  in  Stephens 
county.  Gonzales  creek  was  near  Wayland.  Witness  knew  the  de- 
fendant in  1878,  when  the  latter  lived  in  Stephens  county  and 
worked  as  a  farm  and  stock  hand.  Witness  did  not  know  the  de- 
ceased, but  on  December  21, 1878,  a  man  named  Booker  told  him 
that  a  man  named  Hamilton  was  killed  in  Erath  county,  on  the  18th, 
by  a  man  named  Morg.  Mcintosh.  Witness  saw  the  defendant  about 
two  hours  before  sundown,  on  the  evening  of  December  18,  1878, 
going  from  Williams's  house  to  Hays's.  He  saw  him  returning  over 
the  same  route  on  the  next  morning,  with  Bay  and  Amison.  De- 
fendant on  both  occasions  rode  a  small  bay  flea-bitten  horse,  which 
he  got  from  Mr.  Meadows.  Defendant  had  no  other  horse.  Wit- 
ness had  worked  with  him  and  was  familiar  with  his  possessions. 
He  owned  no  saddle,  no  blue  overcoat  and  no  brown  one  eyed-horse, 
in  1878.  Defendant  left  that  neighborhood  late  in  January,  1879, 
and  returned  within  about  six  months  and  remained  a  week,  circu- 
lating publicly.    He  was  back  there  again  in  1879. 

Cross-examined,  the  witness  said  that  he  did  not  remember  that 
hB  rode  with  the  defendant  when  he  saw  him  on  the  evening  of  De- 
cember 18, 1878.  He  saw  him  on  the  Stephenville  and  Breckinridge 
road,  going  southeast.  Defendant  left  that  road,  and  went  west. 
Gonzales  creek  flows  northeast.  From  the  town  of  Breckinridge  to 
the  point  where  the  Breckinridge  and  Palo  Pinto  road  crosses 
Gonzales  creek,  the  distance  is  seven  miles.  It  is  forty  miles  over  a 
rongh  road  from  Breckinridge  to  Palo  Pinto,  and  it  is  seventy  miles 
from  Breckinridge  to  Stephenville.  The  crossing  of  Gonzales  creek 
spoken  of  was  seven  miles  from  where  witness  met  the  defendant 
in  Stephens  county,  on  the  evening  of  December  18,  1878.  Witness 
did  not  see  the  defendant  three  days  before  the  18th,  but  saw  him 
every  few  days  along  about  the  time  of  the  killing.  Witness  heard 
on  the  21st  day  of  December  of  the  killing,  and  remembered  then 
that  he  saw  the  defendant  on  the  18th  and  19th.  The  similarity 
of  the  names  Morg.  Mcintosh  and  Morg.  Mclnturf  impressed  his 
mind. 

J.  H.  Hays  was  the  next  witness  for  the  defense.  He  testified 
that  in  1878  be  lived  on  Gonzales  creek,  eight  miles  south  of  Breck- 
inridge, in  Stephens  county.    He  first  knew  the  defendant  in  Denton 
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county.  Defendant  came  to  witness's  house  in  Stephens  county  in 
1878.  Witness  beard  of  the  killing  of  Hamilton  a  day  or  two  after 
it  occurred.  An  old  man  reported  it  in  the  neighborhood  as  having 
occurred  on  the  18th  day  of  December.  Defendant  came  to  wit- 
ness's house  about  an  hour  before  sundown  on  the  evening  of  the 
18th,  and  stayed  all  night,  sleeping  in  a  bed  with  Mr.  Amison.  Wit- 
ness hauled  three  bushels  of  oorn  for  him  next  day  from  Stone's 
place.  Defendant  then  had  a  small,  bay,  flea-bitten  horse.  Witness 
had  never  seen  him  with  a  one-eyed  brown  pony  or  a  blue  overcoat. 
Defendant  left  the  neighborhood  sometime  after  December  18, 1878. 
Maxwell  lived  about  a  mile  from  witness,  Amison  about  a  mile,  and 
the  witness  Smith  about  a  mile  and  a  half. 

Cross-examined,  the  witness  testified  that  he  and  defendant  ex- 
changed work  in  1878.  Defendant  was  then  improving  his  place. 
He  was,  or  had  been,  working  for  and  staying  with  Hightower 
when  he  came  to  witness's  house  on  December  18th.  Witness  did  not 
see  defendant  on  the  16th  or  17th  days  of  December,  1878,  but  saw 
him  on  the  18th,  and  every  day  or  two  thereafter  for  about  a  month, 
when  he  sold  his  place  and  went  back  to  his  relations.  Witness  saw 
defendant  at  Amison's  house  during  the  week  preceding  the  18th. 
Defendant  had  visited  the  neighborhood  several  times  since  he  left 
it  and  after  the  18th  day  of  December,  1878.  Witness  lived  about 
two  miles  from  the  point  where  the  Breckinridge  and  Stephen ville 
road  crosses  Gonzales  creek.  Witness  was  at  home  when  defendant 
arrived  on  the  evening  of  December  18, 1878.  Amison  came  some 
little  time  later. 

Mr.  Amison  testified,  for  the  defense,  that  he  first  knew  the  de- 
fendant in  Stephens  county.  On  or  about  December  22,  1878,  wit- 
ness heard  old  man  Smith  tell  a  crowd  at  a  neighborhood  store  that 
a  man  named  Hamilton  was  killed  in  Erath  county  on  the  18th  day 
of  that  month.  Witness  was  at  Hays's  house  on  the  night  of  De- 
cember 18,  1878.  Defendant  came  to  Hays's  the  same  night,  after 
the  witness  arrived.  Witness  left  Hays's  about  noon  on  the  next 
day.  He  did  not  know  when  the  defendant  left.  He  next  saw- 
defendant  at  a  party  at  Williams's  house  on  the  following  Christmas 
The  defendant  owned  a  bay  pony  at  that  time,  but  no  other  horse. 
He  owned  no  blue  overcoat.  Mr.  B.  J.  Smith  told  witness,  on  the 
Sunday  following  December  18,  1878,  that  Morg.  Mcintosh  killed  a 
man  in  Erath  county  on  the  18th.  The  similarity  of  the  somewhat 
peculiar  names  caused  witness  to  count  baok,  and  he  remembered 
then,  as  now,  that  he  slept  with  the  defendant  at  Hays's  on  the 
night  of  the  18th. 
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B.  J.  Smith  testified,  for  the  defense,  that  in  December,  1878,  he 
lived  in  Stephens  county,  on  a  prong  of  Gonzales  creek,  about  one 
mile  from  the  main  branch,  and  about  eight  miles  south  of  Breck- 
inridge. His  house  was  about  two  and  half  miles  from  the  houses 
of  the  witnesses  Hays  and  Amison.  Witness  had  known  the  de- 
fendant about  fifteen  years;  knew  him  first  in  Denton,  then  in 
Rockwall,  and  then  in  Stephens  county.  Witness  heard  of  the  kill- 
ing of  Hamilton  in  the  town  of  Wayland.  He  heard  that  Hamilton 
was  killed  by  a  man  named  Mcintosh  on  December  18,  1878.  A 
man  named  Booker,  a  mill-repairer,  told  the  news  in  Wayland  on 
December  21, 1878.  Witness  was  at  Hays's  house  with  the  defend- 
ant on  December  19, 1878,  and  went  with  him  to  Wayland  on  that 
day.  He  looked  fresh,  and  his  horse  betrayed  no  signs  of  hard  rid- 
ing. Witness  at  that  time  was  constable  of  his  beat,  and  asked  the 
sheriff  of  Stephens  county  if  he  had  a  writ  or  writs  for  the  arrest  of 
Mclnturf.  Defendant  left  Stephens  county  shortly  after  the  killing 
of  Hamilton,  and  witness  afterwards,  in  1879,  saw  him  in  VanZandt 
county.  Defendant  worked  at  grubbing  for  Hightower  in  Novem- 
ber and  December,  1878.  He  then  owned  no  one-eyed  pony  or  blue 
overcoat  that  the  witness  had  ever  seen.  He  rode  a  bay  flea-bitten 
pony  on  December  19,  1879.  He  owned  no  bridle  or  saddle,  and 
used  only  borrowed  ones. 

Cross-examined,  witness  said  that  when  he  heard  df  the  killing  of 
Hamilton  by  Mcintosh,  the  possibility  of  Mclnturf  being  meant 
suggested  itself  to  his  mind,  and  he  inquired  about  defendant's 
whereabouts  on  the  night  of  the  killing.  Witness  did  not  see  de- 
fendant on  the  17th  or  18th  days  of  December,  1878.  Witness  said 
nothing  to  defendant  about  the  killing  of  Hamilton  by  Mcintosh. 
He  bad  no  reason,  save  the  similarity  of  the  names,  to  suspect  the 
defendant.  Witness  made  the  inquiry  as  to  defendant's  where- 
abouts on  the  night  of  the  killing,  at  Wayland,  on  the  21st,  and  be- 
fore he  counted  back  and  recalled  his  ride  with  him  on  the  19th. 
Defendant  was  present  at  that  time.  He  did  not  say  by  whom  he 
could  establish  his  innocence.  He  merely  said  that  he  did  not  kill 
Hamilton.    Witness  was  not  a  special  friend  to  the  defendant 

Mr.  James  testified,  for  the  defense,  that  he  had  lived  in  Tan 
Zand t  county,  Texas,  over  twenty  years,  and  had  known  the  defend- 
ant for  fifteen  years.  Defendant  was  arrested,  a  little  more  than  a 
year  before  this  trial,  at  Wills  Point,  for  the  murder  of  the  deceased. 
For  three  years  prior  to  his  arrest  the  defendant  had  been  about 
Wills  Point,  dealing  in  cattle.  He  was  in  the  town  of  Wills  Point 
every  month  or  two,  was  generally  known  to  be  in  the  neighbor- 
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hood,  and  was  not  "  on  the  dodge."  The  defendant's  reputation  for 
peace  and  quiet,  in  Yan  Zandt  county,  was  good. 

George  Anderson,  for  the  defense,  testified  that  he  lived  in  Yan 
Zandt  county,  and  had  known  the  defendant  for  fifteen  years.  De- 
fendant's reputation  was  that  of  a  quiet,  peaceable,  law-abiding  citi- 
zen. Witness  heard  of  defendant's  removal  to  Stephens  county, 
and  knew  that  he  returned  to  Yan  Zandt  in  1879,  and  engaged  in 
the  stock  trade.  Witness  frequently  saw  him  in  Terrell  and  Wills 
Point,  and  knew  that  he  was  not  "  on  the  dodge..' 

Tom  Murf  testified,  for  the  defense,  that  he  first  knew  the  defend- 
ant in  Kansas  in  1869  or  1870,  and  afterwards  in  Yan  Zandt  county, 
Texas.  Defendant  moved  west  some  time  in  the  70's  and  returned 
to  Yan  Zandt  county  in  1879  or  1880.  His  reputation  for  peace  and 
quiet  had  always  been  good,  so  far  as  the  witness  knew. 

Press  Abbott,  for  the  defense,  testified  that  be  lived  in  Bosque 
county  in  1879.  James  D.  Hamilton  was  at  witness's  house  during 
that  year,  and  told  witness  that  Buck  Payne,  and  another  man, 
whose  name  witness  did  not  remember,  killed  his  father.  He  said 
that  he  saw  his  father  killed;  that  Payne  was  in  the  penitentiary, 
and  that  he  hoped  the  other  man  was  in  hell. 

John  Trout  testified,  for  the  defense,  that  he  went  to  Hamilton's 
house  about  an  hour  and  a  half  after  dark.  He  did  not  think  that 
the  moon  was  shining.  He  could  not  see  the  brush,  but  could  not 
say  that  it  was  dark.  A  norther  blew  up  before  day  and  some  snow 
and  sleet  fell. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Lee  Young  filed  an  able  brief  and  argument  for  the  appellant 

J.  H.  BurU,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  This  is  an  appeal  from  a  judgment 
convicting  appellant  for  the  murder  of  one  R.  R.  Hamilton,  alleged 
to  have  been  committed  on  the  18th  day  of  December,  A.  D.  1878. 
By  verdict  and  judgment  his  punishment  is  fixed  at  life  imprison- 
ment in  the  penitentiary. 

In  his  motion  in  arrest  of  judgment  appellant  raised  the  issues 
that  the  penalty  assessed  by  the  verdiot  was  not  authorized  by  the 
law  in  force  18th  December,  1878,  when  the  offense  is  alleged  to 
have  been  committed;  that  the  law  in  force  at  that  time,  affixing 
death  alone  as  a  punishment,  was  the  only  law  by  which  he  oould 
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be  tried  and  punished,  and  that  to  apply  the  alternative  punishment 
of  "confinement  in  the  penitentiary  for  life,"  which  was  only  in- 
corporated into  the  Penal  Code  at  its  revision  and  adopted  July  24, 
1879,  or  more  than  six  months  after  the  crime  was  committed, 
would  be  to  violate  the  inhibitions  contained  both  in  the  Federal 
and  State  Constitutions  against  the  operation  of  ex  post  facto  laws, 
and  also  the  further  prohibition  contained  in  our  State  Constitution 
against  retroactive  laws.    (Const.,  art.  1,  sec.  16.) 

Again,  it  is  strenuously  insisted  that,  at  the  time  of  the  commis- 
sion of  this  crime  (18th  December,  1878),  and  prior  to  the  adoption 
of  the  Revised  Penal  Code,  there  was  no  law  providing  a  penalty 
for  murder  in  the  first  degree.  This  last  proposition,  which  we 
will  first  notice,  has  its  origin  in  this  condition  of  the  history  of 
the  law  of  murder,  or  rather  its  punishment,  in  Texas. 

By  the  act  of  February  12,  1858,  original  Penal  Code,  article 
612a,  the  punishment  was  fixed  at  death  or  confinement  in  the  peni- 
tentiary for  life.  By  Oldham  &  White's  Digest,  adopted  in  1859, 
the  punishment  for  murder  of  the  first  degree  was  fixed  absolutely 
and  without  alternative  at  death.  (O.  &  W.  Dig.,  Penal  Code,  art. 
612a.)  By  the  Constitution  of  1869  juries  in  capital  cases  were 
empowered  to  substitute  imprisonment  to  hard  labor  for  life  in  lieu 
of  the  death  penalty.  When  our  present  Constitution  was  adopted, 
it  contained  no  provision  whatsoever  with  regard  to  the  punishment 
for  murder,  but  was  wholly  silent  upon  the  subject;  and  the  matter 
was  not  again  the  subject  of  legislation  until  the  Revised  Codes  were 
adopted,  the  24th  of  July,  1879,  when  the  punishment  for  murder 
of  the  first  degree  was  again  fixed  alternatively  at  death  or  confine- 
ment in  the  penitentiary  for  life.     (Penal  Code,  art.  609.) 

The  position  assumed  is  that  the  law  of  the  punishment  from  the 
adoption  of  the  Constitution  of  1869  was  the  law  of  the  crime  from 
that  time  on  until  the  adoption  of  the  present  Constitution,  March 
24, 1876;  that  the  present  was  intended  to  and  did  supersede  entirely 
the  Constitution  of  1869,  leaving  none  of  its  provisions  of  any  further 
force  and  effect,  except  such  as  were  expressly  continued  in  opera- 
tion; that,  nothing  being  said  in  the  last  Constitution  about  murder 
or  its  punishment, —  in  other  words  its  being  entirely  silent  upon  the 
matter, —  it  was  an  abrogation  instead  of  a  perpetuation  of  the  clause 
as  found  in  the  Constitution  of  1869;  and,  having  repealed  and  ab- 
rogated that  clause,  which  was  the  only  law  in  force  at  the  time 
with  regard  to  the  punishment  of  murder,  the  State,  from  the  date 
of  the  adoption  of  the  Constitution  of  1876,  had  no  law  punishing 
murder,  and  all  the  laws  theretofore  punishing  it  were  repealed  by  the 
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adoption  of  said  Constitution ;  that,  from  the  adoption  of  the  Con- 
stitution of  1876  to  the  Eevised  Code,  24th  of  July,  1879,  there  was 
no  law  in  existence  denouncing  a  punishment  against  murder  of  the 
first  degree. 

The  question  is  not  a  new  one  in  this  State;  the  same  positions 
have  been  taken  and  insisted  upon  more  than  once,  and  in  our  opin- 
ion have  been  decided  more  than  once.  As  held  in  these  decisions 
the  rule  is  that  by  the  statute  law  as  found  in  Oldham  &  White's 
Digest,  adopted  in  1858,  the  punishment  for  murder  of  the  first 
degree  was  fixed  by  law  at  death.'  The  Constitution  of  1869  did 
not  supply  or  intend  to  supply  a  new  law  nor  to  repeal  the  statutory 
one;  it  simply  provided  for  a  commutation,  or  a  different  penalty 
by  way  of  commutation. 

The  language  used  shows  this,  and  can  admit  of  no  other  con- 
struction. It  is  in  these  words:  "That  in  all  cases  where  by  law 
it  may  be  provided  that  capital  punishment  may  be  inflicted,  the 
jury  shall  have  the  right,  in  their  discretion,  to  substitute  imprison- 
ment for  life."  (Const.  1869,  art.  V,  sec.  8.)  Now  this  clause, 
instead  of  repealing  or  abrogating  former  laws,  recognizes  their 
force  and  existence  and  binding  effect  as  they  are,  but  gives  to  the 
jury  the  authority  to  ameliorate  or  commute  their  punishment  in 
capital  cases.  When  that  Constitution  was  done  away  with  by  one 
entirely  supplanting  it  and  silent  upon  this  matter  of  commutation, 
what  was  the  result?  That  all  laws  inflicting  capital  punishment 
were  repealed?  By  no  means.  But  simply  that  the  commutation, 
or  alternative  penalty,  which  it  had  vested  in  the  discretion  of  the 
jury,  was  repealed  or  taken  away, —  leaving  the  law  inflicting  capital 
punishment  just  as  it  was  before  that  commutation  clause  or  alter- 
native punishment  found  expression  in  the  Constitution.  The  law 
of  punishment  for  murder  in  the  first  degree  as  found  in  Oldham  & 
White's  Digest,  and  which  had  never  been  repealed,  still  continued 
to  be  the  law  until  the  present  Penal  Code  was  adopted  in  1879, 
when  the  alternative  punishment  was  again  made  the  law  by  stat- 
utory enactment  as  it  had  been  in  the  original  Code  of  1858.  (See 
Murray  v.  The  State,  1  Texas  Ct.  App.,  417;  Hunt  v.  The  State,  7 
Texas  Ct.  App.,  212;  Cox  et  ale.  v.  The  State,  8  Texas  Ct.  App.,  255; 
Doran  v.  The  State,  7  Texas  Ct.  App.,  385.) 

When  this  murder,  then,  was  committed,  the  18th  of  December, 
1878,  the  only  punishment  known  to  our  law  was  that  of  death. 
Before  the  trial,  however,  the  alternative  punishment  became  part 
of  the  law.  Was  it  retroactive  or  ex  post  facto  as  applied  to  this 
case,  the  facts  of  which  occurred  before  its  adoption?    What  are 
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ex  post  facto  laws?  This  question  is  answered  negatively  in  the 
language  of  Judge  Chase  in  Calder  v.  Bull,  quoted  by  this  court  in 
Murray  v.  The  State,  1  Texas  Ct.  App.,  417.  He  says:  "  But  I  do 
not  consider  any  law  ex  post  facto  within  the  prohibition  that  modi- 
fies the  rigors  of  the  criminal  law,  but  only  those  that  create  or 
aggravate  the  crime,  or  increase  the  punishment,  or  change  the  rules 
of  evidence  for  the  purpose  of  conviction."  (3  Dall.,  309;  Holt  v. 
The  State,  2  Texas,  363 ;  Dawson  v.  The  State,  6  Texas,  347.)  In  no 
sense  can  we  conceive  how  a  mere  remedy  which  ameliorates  pun- 
ishment and  inures  solely  to  the  benefit  of  the  party  to  be  punished 
can  be  considered  as  coming  within  the  prohibition  of  retroactive  or 
ex  pott  facto  laws;  and  this  is  particularly  obvious  to  our  minds 
where  the  party  himself  has  it  in  his  power  to  decline  the  amelior- 
ated punishment  and  elect  to  be  punished  under  the  law  as  it  was 
when  the  crime  was  committed.  This,  Noftsinger  did,  and  perhaps 
he  went  to  the  gallows  on  account  of  his  temerity.  {Noftsinger  v. 
The  State,  7  Texas  Ct.  App.,  301.) 

It  is  provided  by  statute  that,  "  when  the  penalty  for  an  offense 
is  prescribed  by  one  law  and  altered  by  a  subsequent  law,  the  pen- 
alty of  such  second  law  shall  not  be  inflicted  for  a  breach  of  the 
law  committed  before  the  second  shall  have  taken  effect.  In  every 
such  case  the  offender  shall  be  tried  under  the  law  in  force  when 
the  offense  was  committed,  and,  if  convicted,  punished  under  that 
law;  except  that,  when  by  the  provisions  of  the  second  law  the 
punishment  of  the  offense  is  ameliorated,  the  defendant  shall  be 
punished  under  such  last  enactment,  unless  he  elect  to  receive  the 
penalty  prescribed  by  the  law  in  force  when  the  offense  was  com- 
mitted." (Penal  Code,  art.  15.)  The  defendant  never  elects  except 
in  case  of  amelioration.  When  the  punishment  for  an  offense  is 
ameliorated  by  statute  after  its  commission,  the  defendant  upon  con- 
viction must  be  punished  according  to  the  latter  enactment  unless 
he  elect  to  receive  the  penalty  affixed  by  the  former  law,  and  such 
election  must  be  made  before  verdict  {Maul  v.  The  State,  25  Texas, 
166;  Veal  v.  The  State,  8  Texas  Ct.  App.,  474;  Perez  v.  The  State, 
8  Texas  Ct.  App.,  610.)  If  appellant  desired  to  be  punished  under 
the  old  law  he  should  have  made  his  election,  and  the  court  doubt- 
less would  have  accorded  him  the  right.  Having  failed  to  do  so, 
the  duty  of  the  court  to  give  him  the  benefit  of  the  ameliorated 
punishment  was  imperative. 

Objection  is  made  to  the  sufficiency  of  the  verdict  as  copied  into 
the  judgment.  As  set  out  in  the  judgment,  the  verdict  does  not 
assess  or  fix  the  term  or  time  of  confinement  in  the  penitentiary; 
Vol*  XX— 28 
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that  is,  it  finds  him  guilty  of  murder  of  the  first  degree,  assesses  his 
punishment  at  confinement  in  the  penitentiary,  but  does  not  state 
that  the  confinement  is  to  be  for  life.  If  this  error  was  not  shown 
by  the  record  itself  to  be  a  mere  clerical  one,  we  should  hold  it  to 
be  fatal.  But  the  record  elsewhere  sets  forth  the  verdict  as  it  was 
rendered,  and  it  is  in  statutory  form  and  assesses  the  punishment  in 
the  penitentiary  at  imprisonment  for  life.  Such  mistakes  are,  how- 
ever, inexcusable  upon  the  part  of  a  clerk  in  cases  of  such  gravity 
and  importance.  As  presented  by  the  record,  the  objection  to  the 
verdict  fails  of  merit. 

The  defendant's  first  bill  of  exception  was  saved  to  the  refusal  of 
the  court  to  require  the  State's  counsel  (the  district  attorney  and  coun- 
sel employed  to  assist  in  the  prosecution)  to  furnish  defendant  with 
the  name  or  names  of  parties  who  had  employed  the  assistant  coun- 
sel, so  as  to  enable  defendant  intelligently  to  exercise  his  right  of 
challenge  to  the  jurors  by  ascertaining  whether  or  not  said  jurors 
were  related  in  the  third  degree  to  said  private  prosecutors.  In  his 
explanation  to  the  bill  the  learned  judge  states  that  in  testing  the 
jurors  he  allowed  full  latitude  and  they  were  freely  examined  touch- 
ing their  qualifications  upon  this  point,  and  that  none  of  them  were 
found  to  have  been  aiding  the  State  by  contributing  to  the  prosecu- 
tion. It  is  a  ground  of  challenge  under  the  statute  that  the  pro- 
posed juror  is  related  within  the  third  degree  to  the  private 
prosecutor,  if  there  be  one.  (Code  Crim.  Proc,  art.  638,  subdivis. 
10.)  This  precise  question  came  up  in  Heacock's  case,  in  which  it 
was  sbown  that  there  was  a  list  of  persons  who  had  subscribed  a 
fund  to  employ  counsel  to  prosecute.  It  was  held  that  such  sub- 
scribers were  not  private  prosecutors  within  the  meaning  of  the 
statute,  and  that  the  refusal  of  the  court  to  compel  a  disclosure  of 
the  names  of  the  parties  was  not  error  where  a  full  examination  of 
the  particular  jurors  had  been  made  with  regard  to  their  connection 
with  the  fund  subscribed.  {Ileacock  v.  Tlie  State,  13  Texas  Ct.  App., 
97.)  That  case  is  decisive  of  the  point,  and  the  court  did  not  err  in 
its  ruling. 

Defendant's  second  and  third  bills  of  exception  relate  to  the  rul- 
ing of  the  court  in  excluding  evidence  with  regard  to  murders  com- 
mitted by  the  deceased  R  R.  Hamilton,  during  the  war,  between 
the  years  1862  and  1864.  It  was  not  proposed  to  show  or  offer 
made  to  prove  that  any  one  connected  with  or  related  to  or  who 
were  likely  to  avenge  the  murdered  parties  were  in  proximity  to  the 
place  of  homicide  at  or  about  the  time  it  was  committed,  or  had  any 
opportunity  to  kill  the  deceased.     The  rule  now  established  is  that 
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"investigation  with  reference  to  other  parties  than  the  accused 
should  not  be  permitted  in  cases  either  positive  or  circumstantial 
unless  the  inculpatory  facts  are  such  as  are  proximately  connected 
with  the  transaction.  In  other  words,  to  show  remote  acts  or  threats 
would  not  be  admissible  unless  there  were  other  facts  also  in  proof 
proximately  and  pertinently  connecting  such  third  party  with  the 
homicide  at  the  time  of  its  commission."  (Dubose  v.  The  Slate,  10 
Texas  Ct.  App.,  230;  Means  v.  The  State,  10  Texas  Ct.  A  pp.,  16; 
Aiken  v.  The  State,  10  Texas  Ct.  App.,  610;  Hart  v.  The  Slate,  15 
Texas  Ct.  App.,  202;  72  Ala.,  522.)  There  was  no  error  in  the  rul- 
ing of  the  court  in  this  matter. 

Matter  presented  in  the  fourth  bill  of  exoeption  does  not  show 
error.  Just  after  deceased  Hamilton  was  shot  he  staggered  into  the 
bouse,  asked  his  wife  to  examine  his  wound,  and  when  she  told  him 
the  ball  bad  passed  entirely  through  his  body,  he  remarked:  "I  an* 
a  dead  man,  but,  thank  God,  I  die  innocent;"  and,  in  reply  to  the 
question  by  his  wife,  "  Who  did  it,  Bob?"  he  replied  "Morg. 
Ifclnturf  (the  defendant)  and  them."  This  evidence  was  held  by 
the  court  below  to  be  res  gestae.  We  are  of  a  like  opinion.  {Booth 
v.  The  State,  4  Texas  Ct.  App.,  203;  Bcjerano  v.  T*e  State,  6  Texas 
Ct.  App.,  282;  Foster  v.  The  Slate,  8  Texas  Ct.  App.,  248;  Veal  v. 
The  Stale,  id.,  475;  Stagner  v.  The  State,  9  Texas  Ct.  App.,  441; 
Warren  v.  The  State,  id.,  619;  PUrson  v.  The  State,  18  Texas  Ct. 
App.,  525.) 

In  his  fifth  bill  of  exception  appellant  complains  of  remarks  made 
by  counsel  employed  to  assist  in  the  prosecution  in  his  address  to 
the  jury.  It  had  been  made  to  appear  in  the  evidence  that  the  de- 
ceased was  a  witness  for  the  State  in  a  prosecution  pending  against 
defendant  and  perhaps  another  party.  Counsel  in  his  address  to  the 
jury,  in  developing  a  supposed  motive  for  the  killing  on  the  part  of 
defendant,  spoke  of  his  having  killed  the  witness  against  him  in 
order  to  get  rid  of  his  testimony,  and  made  some  additional  remarks 
to  the  effect,  as  understood  by  opposing  counsel,  that  they,  the  jury, 
were  asked  to  turn  loose  a  man  who  might  kill  some  other  honest 
man  who  had  dared  to  stand  up  and  testify  in  this  case  against  him. 
When  counsel  objected  to  the  argument  as  u  unfair  and  improper," 
the  court  called  the  speaker's  attention  to  it,  and,  when  informed  of 
the  objection,  counsel  immediately  denied  that  he  had  made  such  an 
argument,  and  added  to  his  explanation  of  what  he  had  and  did  say 
to  the  jury  that  "  be  certainly  did  not  believe  that  the  defendant 
would  injure  any  witness  in  this  case  if  acquitted,  for  he  thought 
this  prosecution  had  given  the  defendant  such  a  scare  as  would 
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deter  him  from  attempting  to  do  any  such  thing."  It  appears  that  so 
soon  as  objection  was  made  counsel  disclaimed  the  statement  or  ar- 
gument imputed  to  him,  and  the  court  states  in  his  addenda  to  the 
bill  that  the  disclaimer  and  explanation  of  counsel  seemed  to  him 
well  calculated  to  dispel  any  unfavorable  impression,  if  any  ex- 
isted." Under  the  circumstances  stated  in  the  explanation  of  the 
court  to  the  bill,  we  cannot  see  that  it  presents  matter  for  an  anim- 
adversion, much  less  reversible  error.  It  was  clearly  within  the 
bounds  for  counsel  to  seek  a  motive  for  facts  legitimately  in  evidence 
in  the  case,  and  to  urge  it  upon  the  consideration  of  the  jury. 

On  the  motion  for  new  trial  defendant  was  permitted  to  introduce 
some  testimony  which  tended  to  contradict  the  testimony  of  the 
State's  principal  witnesses  in  some  material  facts.  Why  this  evidence 
was  not  introduced  on  the  trial  we  are  not  apprised.  The  sixth  bill 
of  exceptions  complains  that  the  court  overruled  the  motion  for  a 
new  trial  after  hearing  this  evidence.  As  to  the  credibility  of  the 
witnesses,  the  lower  court  was  in  a  better  position  by  far  to  judge  than 
are  we,  and  even  from  our  standpoint  the  evidence,  if  true,  would 
not  necessarily  establish  the  falsity  of  the  statements  of  the  State's 
witnesses  with  regard  to  the  light  or  darkness  of  the  night  at  the 
time  of  the  homicide,  because  the  one  set  of  witnesses  spoke  of  the 
appearance  of  the  night  in  the  earlier  part  and  the  other  of  tho  lat- 
ter part  of  the  night, —  which,  they  said,  was  dark,  drizzling  and 
sleeting,  and  that  early  the  next  morning  a  snow  fell.  We  can  per- 
ceive no  contradiction  nor  conflict  in  the  testimony.  Each  of  the 
witnesses  may  have  testified  with  exact  truthfulness;  it  is  by  no 
means  impossible,  and  altogether  probable,  that  they  have  done  so. 

The  matter  presented  in  the  last  or  seventh  bill  is  substantially 
the  same  as  already  discussed  in  the  fifth  bill,  supra}  and  requires 
no  additional  notice  at  our  hands. 

It  is  most  strenuously  insisted  that  the  evidence  is  not  sufficient 
to  support  the  verdict  and  judgment.  We  cannot  agree  with  the 
view  of  able  counsel  for  appellant  on  this  proposition.  In  our  opin- 
ion, the  case  against  appellant  is  most  clearly,  fully  and  satisfactorily 
established.  His  identity  with  the  assassin  in  this  most  heinous 
murder  is  amply  made  out  if  the  State's  witnesses  are  to  be  believed ; 
and  their  statements  as  to  the  important  details  of  the  transaction 
bear  all  the  appearances  of  truth.  Whatever  may  have  been  de- 
fendant's motive,  whether  to  get  rid  of  a  witness  whose  testimony 
he  feared,  or  whether  he  was  the  hired  assassin  of  other  parties, 
makes  no  difference;  that  he  was  the  assassin  who  murdered,  in  the 
presence  of   bis  family,  the  man  whose  hospitality  he  had  as  a 


1886.]  Williams  v.  The  State,  357 

Statement  of  the  case. 

stranger  enjoyed  on  several  oceasions  is,  we  think,  most  clearly  es- 
tablished. No  reversible  error  has  been  made  to  appear  on  his  ap- 
peal; he  seems,  so  far  as  disclosed  in  the  record,  to  have  had  a  fair 
and  impartial  trial.  And  it  only  remains  for  as  to  affirm  the  judg- 
ment, which  is  accordingly  done. 

Affirmed. 
[Opinion  delivered  February  17, 1886.] 


[No.  1983.] 
Louis  Williams  v.  The  Static. 

1.  Practice. —  Arrest  of  Judgment  is  available  only  upon  such  grounds  as 

would  be  good  upon  exceptions  to  an  indictment  or  information  for  any 
substantial  defect  therein.  That  the  accused  has  been  convicted  upon  a 
former  indictment,  for  the  same  offense,  and  that  his  appeal  from  that  con- 
viction ifl  pending  in  the  court  of  appeals  at  the  time  of  the  rendition  of  the 
second  judgment,  is  not  one  of  the  substantial  grounds  upon  which  an  indict- 
ment can  be  held  bad  upon  exception  or  on  a  motion  in  arrest. 

2.  Same  —  Special  Pleas. —  But  two  grounds  are  mentioned  in  the  statute  (Code 

of  Criminal  Procedure,  article  52-i)  as  sufficient  to  authorize  the  setting  aside 
of  an  indictment,  both  of  which  relate  to  the  organization  and  composition 
of  the  grand  jury  who  preferred  it.  Former  conviction  and  former  acquittal 
are  the  only  special  pleas  in  criminal  causes  recognized  in  terms  by  the  Code 
of  Procedure.  (Article  525.)  Jeopardy  and  want  of  jurisdiction  are  the  only 
constitutional  defenses  which,  independent  of  statutory  authority,  can  be 
raised  by  special  plea.  None  of  these  authorize  an  accused  to  urge,  by  motion 
in  arrest,  the  pendency  of  a  former  indictment,  on  appeal.  Moreover,  this 
court  judicially  knows  that,  the  former  indictment  in  this  particular  case 
was  absolutely  null  and  void,  and  therefore  it  would  not,  if  the  rule  were 
otherwise,  hold  that  the  pendency  of  the  void  indictment  would  operate  to 
bar  a  good  one.  See  the  opinion  in  extenso  for  an  exposition  of  the  rule,  and 
for  a  history  of  the  case. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before 
the  Hon.  F.  E.  Piner. 

The  conviction  in  this  case  was  for  the  robbery  of  K.  Portman,  in 
Cooke  county,  Texas,  on  the  12th  day  of  January,  1885.  A  term  of 
nine  years  in  the  penitentiary  was  the  penalty  assessed  against  the 
appellant. 

The  opinion  of  the  court  discloses  the  history  of  the  case.  The 
transcript  brings  up  no  statement  of  facts* 
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A.  Z.  Soott  filed  an  able  brief  and  argument  for  the  appellant 
J.  H.  Burtsy  Assistant  Attorney-General,  for  the  State. 

Whits,  Presiding  Judge.  A  brief  history  of  the  prosecution  will 
illustrate  the  only  question  necessary  to  be  determined  in  the  dis- 
position of  this  appeal. 

Appellant  has  been  prosecuted  under  two  indictments  in  this  case, 
both  charging  the  same  identical  robbery  and  the  same  facts  consti- 
tuting it  The  first  indictment  was  filed  on  the  24th  day  of  April, 
1885.  Upon  this  indictment  appellant  was  put  to  trial  and  convicted. 
He  appealed  to  this  court,  and  on  the  4th  day  of  November  last,  at 
our  Tyler  branch,  his  appeal  coming  on  to  be  heard,  the  judgment 
was  reversed  and  the  prosecution  dismissed  because  the  proposed  in- 
dictment upon  which  he  bad  been  tried  and  convicted  was  a  nullity, 
it  having  been  found  and  presented  by  a  pretended  grand  jury  com- 
posed of  thirteen  members.  Upon  the  very  day,  to  wit,  the  4th  of 
November,  1885,  on  which  the  appeal  was  heard  and  the  prosecution 
dismissed  in  this  court,  the  second  or  new  indictment  was  presented 
and  tiled  in  the  district  court  of  Cooke  county.  Upon  this  second 
indictment  appellant  was  brought  to  trial  and  again  convicted  on 
the  17th  day  of  November,  1885. 

The  mandate  of  this  court,  showing  what  disposition  had  been 
made  of  the  appealed  case,  was  not  filed  in  the  lower  court  either 
at  the  time  the  second  indictment  was  presented  nor  when  the  second 
judgment  was  rendered,  and  was  not  filed  in  said  court  until  the 
Slst  day  of  November,  1885,  which  was  four  days  after  rendition  of 
•aid  second  judgment.  After  his  second  conviction,  and  on  the  same 
day,  to  wit,  the  17th  of  November,  defendant  filed  his  motion  in 
arrest  of  judgment  upon  the  ground  that  the  second  indictment 
upon  which  the  conviction  was  had  was  illegal,  null  and  void,  for 
the  reason  that,  at  the  time  of  its  finding  and  presentation  by  the 
grand  jury  to  the  district  court,  there  was  pending  in  the  court  of 
appeals  of  the  State  of  Texas  an  appeal  prosecuted  from  said  dis- 
trict court  by  the  defendant  from  a  conviction  based  upon  an  in- 
dictment substantially  the  same,  and  identical  so  far  as  the  offense, 
time  and  place  are  concerned,  and  that  the  two  cases  are  in  fact 
and  law  the  same  case.  That  the  pendency  of  said  appeal  wholly 
removed  said  cause  from  the  district  court  and  placed  it  beyond  the 
pale  of  its  jurisdiction,  and  that  neither  the  grand  jury  which 
found,  nor  the  court  which  tried  defendant  upon,  said  indictment 
did  or  could  have  jurisdiction  to  act  in  the  premises;  and  that, 
therefore,  said  indictment  was  and  is  null  and  void. 
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It  is  a  provision  of  law  that  "  a  motion  in  arrest  of  judgment 
shall  be  granted  upon  any  ground  which  would  be  good  upon  ex- 
ceptions to  an  indictment  or  information  for  any  substantial  defect 
therein."  (Code  Grim.  Proa,  art.  787.)  Testing  this  motion  in  ar- 
rest of  judgment  by  this  rule  the  question  is,  would  the  grounds 
stated  in  said  motion  have  been  good  on  exception  to  the  indict- 
ment? Most  clearly  not.  Only  two  special  pleas  are  recognized  in 
terras  by  our  Code  of  Procedure,  viz. :  former  conviction  and  former 
acquittal  (Code  Crira.  Proo.,  art.  525),  and  there  are  only  two 
grounds  provided  as  sufficient  to  require  a  setting  aside  of  the  in- 
dictment. (Code  Crim.  Proc.,  art.  5'23.)  There  are  two  other  pleas 
not  specifically  mentioned  or  authorized  in  the  Code,  which  are 
constitutional  and  inherent,  to  wit:  jeopardy  and  want  of  jurisdic- 
tion, and  a  special  issue  as  to  these  may  also  be  raised  by  special 
plea  independently  of  any  provisions  of  the  statute.  But  under 
none  of  the  rules  or  provisions  of  our  statute,  as  they  now  exist, 
is  the  motion  in  arrest  in  this  case  maintainable.  As  the  law  afore- 
time was,  and  before  the  adoption  of  the  Code,  such  motion  might, 
perhaps,  have  been  of  some  force  and  effect.  Such  would  seem  to 
be  the  rule  as  announced  by  our  supreme  court  in  the  early  case  of 
Burdett  v.  The  State,  9  Texas,  43.  But  that  opinion  was  before  the 
adoption  of  the  present  Codes.  {Sehindler  v.  The  State,  15  Texas 
Ct.  App.,  394.)  In  Hardin  v.  The  State,  4  Texas  Ct.  App.,  355,  it 
was  held  that  a  plea  in  abatement  because  a  previous  indictment 
for  the  same  offense  was  still  pending  was  not  good.  And  so  in 
the  Sehindler  case,  where  the  defendant  pleaded  specially  the  pend- 
ency of  a  prior  indictment  for  the  same  offense  in  another  county, 
the  plea  was  held  not  to  be  good.  (15  Texas  Ct.  App.,  394.  See, 
also,  Cocke  v.  The  State,  8  Texas  Ct.  App.,  659.) 

In  this  particular  case,  over  and  above  the  reasons  given,  it  is 
judicially  known  to  this  court  at  least  that  the  first  indictment, 
which  was  appealed  to  this  court,  was  absolutely  null  and  void,  and 
if  the  rule  were  even  otherwise  than  as  above  stated,  knowing  such 
facts,  we  do  not  think  we  would  be  authorized  to  hold  that  the 
pendency  of  a  void  indictment  would  bar  the  prosecution  of  another; 
nor  would  it  suspend  subsequent  action  upon  another  valid  one. 
No  error  was  committed  in  overruling  the  motion  in  arrest. 

There  is  no  statement  of  facts  in  the  record,  and  no  other  ques- 
tion presented  requiring  discussion;  and  the  judgment  is,  therefore, 
affirmed. 

Affirmed. 

[Opinion  delivered  February  17,  1886.] 
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pSTa  2007.] 
T.  W.  Wallace  v.  The  State. 

1.  Murder — Manslaughter — Self- Defense. — Charge  of  the  Court  should 

not  instruct  the  jury  upon  defenses  not  raised  by  the  evidence.  See  the 
opinion  and  the  statement  of  the  case  for  evidence  in  a  murder  trial  held 
not  to  present  the  issues  of  manslaughter  or  self-defense ;  wherefore  the  trial 
court  properly  refused  to  instruct  the  jury  upon  the  law  of  those  defenses. 

2.  Same.—  It  is  no  excuse,  justification  or  extenuation  of  murder  that  it  was 

perpetrated  by  a  convict  in  an  attempt  to  effect  his  escape  by  killing  an  officer 
who,  in  discharge  of  his  duty,  was  endeavoring  to  recapture  the  convict. 
8.  Same— Circumstantial  Evidence  —  Fact  Case.— See  the  opinion  and  the 
statement  of  the  case  for  evidence,  which,  though  circumstantial,  is  held 
sufficient  to  support  a  conviction  for  murder  in  the  first  degree. 

Appeal  from  the  District  Court  of  Cherokee.  Tried  below  before 
the  Hon.  J.  I.  Perkins. 

The  indictment  charged  the  appellant,  jointly  with  John  Kennedy 
and  G.  W.  Miller,  with  the  murder  of  George  W.  Taylor,  in  Chero- 
kee county,  Texas,  on  the  15th  day  of  March,  1884.  The  appellant, 
being  alone  upon  trial,  was  convicted  of  murder  in  the  first  degree, 
and  his  punishment  was  assessed  at  a  life  term  in  the  penitentiary. 

F.  P.  O'Brian  was  the  first  witness  for  the  State.  He  testified 
that  in  March,  1884,  he  occupied  his  present  position  as  assistant 
superintendent  of  the  Texas  State  penitentiaries,  and  in  the  said 
March  was  in  charge  of  the  branch  located  at  Busk,  in  Cherokee 
county,  and  known  as  the  East  Texas  penitentiary.  All  of  the  con- 
victs confined  at  that  branch,  and  all  of  the  guards  and  employees, 
were  then  in  the  charge  and  under  the  control  of  the  witness.  The 
witness  first  saw  the  defendant,  he  thought,  in  October,  1883.  De- 
fendant had  been  previously  received  as  a  convict,  but  had  been  at 
work  at  some  of  the  convict  camps.  Witness  assumed  charge  of 
him  as  a  convict,  and  had  charge  of  him  from  that  time  until  March 
15,  1884,  when  be  escaped  and  was  at  large  until  May,  1885,  when 
he  was  returned  to  the  penitentiary  at  Rusk,  and  to  the  charge  of 
witness.  He  was  sent  to  the  penitentiary  from  Wise  county,  Texas, 
to  serve  a  term  of  five  years  for  burglary.  Two  other  convicts, 
named  Kennedy  and  Miller,  escaped  at  the  same  time  and  with  the 
defendant. 

A  number  of  squads  of  convicts,  three  or  four  in  a  squad,  and 
each  squad  under  a  guard,  and  all  of  the  squads  under  the  special 
oharge  of  Sergeant  George  W.  Taylor,  were  turned  out  of  the  peni- 
tentiary at  Rusk,  on  the  morning  of  March  15,  1884,  to  go  to  the 
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coaling  fields,  about  one  and  a  half  miles  southeast  of  the  peniten- 
tiary buildings,  to  burn  coal  for  the  use  of  the  penitentiary  furnaces. 
A  squad  composed  of  the  defendant,  Miller  and  Kennedy  was  under 
the  immediate  charge  of  a  guard  named  Charles  Irby.  The  several 
.  squads  with  their  guards,  except  Irby  and  his  squad,  returned  to  the 
penitentiary  about  sundown,  when  the  escape  of  the  defendant, 
Miller  and  Kennedy  was  reported  to  the  witness.  With  Sergeant 
G.  W.  Taylor,  his  son  William  Taylor,  Hiram  Newman,  John  J. 
Dial,  Joe  Summers,  and  probably  some  one  else,  witness  proceeded 
to  the  point  where  the  fugitives  were  seen  to  cross  a  fence  between 
the  residences  of  Judges  Willson  and  Priest.  At  this  point  the 
witness  put  track  hounds  on  the  trail,  which  was  only  about  thirty 
minutes  old.  The  time  was  near  sundown.  The  hounds  took  the 
trail  at  once,  leading  off  rapidly  in  a  southeast  direction.  Witness 
and  his  party  followed  as  rapidly  as  possible  over  the  rough  ground, 
and  through  the  woods.  They  were  sometimes  abreast,  and  some- 
times ahead  of  some  of  the  hounds,  but  there  were  others  of  the 
dogs  constantly  ahead  of  the  party,  though  never  out  of  hearing. 
Frequent  stops  were  made  to  determine  the  course  of  the  dogs  in 
the  lead.  A  ride  of  about  five  miles  in  a  southwesterly  direction 
brought  the  party,  just  at  dark,  to  a  creek,  where  the  dogs  had 
stopped  in  a  body  and  were  furiously  "  baying"  an  object  which 
was  invisible  through  the  thicket  lining  the  banks  of  the  creek. 
The  dogs  being  especially  well  trained  and  efficient  track  hounds, 
the  witness  and  his  associates  became  satisfied  that  they  had  brought 
the  fugitives  to  bay.  When  the  creek  was  reached,  the  deceased, 
Sergeant  Taylor,  was  a  little  ahead  and  to  the  left  of  the  witness; 
William  Taylor  a  little  ahead  and  to  the  right  of  witness,  and  Dial 
something  like  a  hundred  yards  in  the  rear.  It  was  too  dark  to  see 
the  object  bayed  by  the  dogs,  or  very  distinctly  to  see  each  other 
and  the  dogs.  The  dogs  were  bunched  very  near  the  creek  bank. 
When  the  party,  in  the  positions  mentioned,  reached  a  point  within 
twenty  or  thirty  steps  of  the  dogs,  a  shot-gun  was  fired  from  the 
direction  of  the  point  in  the  thicket  at  which  the  dogs  were  baying. 
Some  one  replied  with  a  pistol  shot,  from  about  the  point  where 
William  Taylor  and  Newman  then  were.  Newman  was  wounded 
by  the  first  shot.  The  dogs  moved  down  the  creek  some  forty  or 
fifty  yards,  when  they  stopped  and  bayed  again.  Deceased  followed 
to  a  point  somewhere  near  the  dogs.  Witness  fired  his  pistol  in  the 
direction  of  the  point  indicated  by  the  baying  of  the  dogs.  De- 
ceased called  out:  "Don't  shoot  this  way."  Two  shots  from  a 
shot-gun  were  then  fired  from  the  point  in  the  thicket  at  which  the 
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dogs  were  then  baying,  and  the  dogs  moved  off  again,  down  the 
creek. 

About  this  time  the  witness  rode  forward  and  joined  William 
Taylor  and  Newman,  and  discovered  that  both  Newman  and  his 
horse  had  been  wounded  by  the  first  shot.  He  asked  William  Tay- 
lor where  his  father  was.  William  replied  that  he  did  not  know, 
but  was  afraid  he  had  been  killed.  Witness  and  William  then  rode 
forward,  and  at  about  twenty  paces  they  met  deceased's  horse  com- 
ing back  riderless.  A  few  steps  beyond  they  found  the  dead  body 
of  Sergeant  Taylor.  The  body  lay  in  an  open  space  of  ground,  six 
or  eight  feet  from  two  large  trees  which  grew  very  close  together. 
Several  buck  shot  had  penetrated  the  breast  of  the  deceased  and 
killed  him.  There  was  some  little  blood  on  the  clothing,  a  little  on 
the  ground  where  the  body  lay,  and  some  on  the  saddle  and  blanket 
on  the  horse  from  which  he  was  shot.  No  pistol  was  found  on  or 
near  the  body  of  the  deceased,  and  the  witness  was  unable  to  say 
whether  or  not  he  carried  a  pistol  with  him  on  that  pursuit.  Wit- 
ness gave  up  the  pursuit,  had  the  dogs  called  off,  and  proceeded  to 
care  for  the  wounded  Newman,  and  the  dead  Taylor.  He  had 
Newman  and  the  dead  body  of  Sergeant  Taylor  taken  to  the  house 
of  Mr.  Robert  Pryor,  who  lived  about  a  mile  from  the  place  of  the 
shooting.  Witness  returned  to  the  place  of  the  shooting  early  on  the 
next  morning,  and  found  the  tracks  of  persons  about  and  around  the 
two  trees  near  which  Taylor's  body  was  found,  but  saw  no  blood  at 
that  point.  He  saw  blood  marks  at  the  point  where  Newman  was 
wounded,  and  over  the  trail  pursued  by  his,  Newman's,  horse  after 
he  was  wounded.  Taylor's  dead  body  was  found  within  live  min- 
utes after  the  first  shot  was  fired.  Witness  thought,  from  his  knowl- 
edge of  fire-arms,  that  the  first  shot  was  fired  from  a  shot-gun,  the 
next  from  a  pistol,  the  third  and  fourth  from  a  shot-gun,  or  shot- 
guns, then  several  pistol  shots;  the  witness  firing  the  first  two  of 
these  latter. 

Captain  George  W.  Taylor  for  three  or  four,  and  perhaps  more 
years  preceding  his  death,  had  been  employed  about  the  East  Texas 
penitentiary,  and  for  the  larger  part,  if  not  all,  of  that  time,  was 
"outside  sergeant,"  one  of  his  special  duties  being  the  recapture  and 
return  of  escaping  convicts.  He  kept,  as  auxiliaries  in  this  work,  a 
pack  of  particularly  well  trained  track  hounds  and  a  "catch-dog.w 
Those  dogs  were  usually  kept  at  the  penitentiary,  and  were  kept  in 
training  or  practice  by  frequently  (and  sometimes  in  the  view  and 
hearing  of  the  convicts)  starting  a  "trusty"  convict  or  " line-man w 
in  flight,  with  the  dogs  in  pursuit.     The  particular  dogs  used  on  this 
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occasion  were  remarkably  well  trained  animals.  Captain  Taylor 
had  always  been  remarkably  successful  in  running  down  and  retak- 
ing " escapes"  with  them.  Witness  bad  seen  those  dogs  pat  on  the 
track  of  a  convict  and  follow  it  through  a  labyrinth  of  crossing  and 
recrossing  tracks  of  a  multitude  of  other  convicts.  The  rules  of  the 
Penitentiary  Board,  for  the  government  of  the  penitentiaries,  were 
printed,  and  their  performance  formed  a  part  of  the  oaths  of  all  the 
penitentiary  guards  and  employees.  Captain  Taylor,  as  outside  ser- 
geant, had  subscribed  to  that  oath.  The  penitentiary  rules  neither 
authorize  nor  forbid  the  use  of  dogs  in  hunting  and  running  escaping 
convicts, —  they  are  silent  upon  the  subject.  Dogs,  however,  are 
kept  at  the  East  Texas  penitentiary  for  the  one  purpose  of  pursuing 
escaping  convicts.  The  guards  at  that  penitentiary  are  furnished 
with  double-barreled,  breech-loading  shot-guns.  The  guards  in 
charge  of  convicts  outside  of  the  penitentiary  walls  were  always 
armed  with  that  gun.  and  usually  carried  an  extra  load  of  cartridges. 
The  deceased,  for  several  weeks  prior  to  the  killing,  had  personal 
charge  of  the  convict  force  at  work  in  the  coaling  fields,  and  directed 
them  daily  during  that  time  in  the  performance  of  their  tasks  of 
burning  coal  and  cutting  timber.  The  convicts  belonging  to  the 
various  squads  thus  engaged  on  the  15th  day  of  March,  1884,  saw 
him  every  day,  and  knew  him.  He  had  a  peculiar  and  loud  voice, 
and  used  it  a  great  deal  on  that  night,  urging  his  dogs  forward.  He 
rode  the  horse  that  he  usually  rode,  a  large  grey  horse,  and  the  only 
grey  horse  in  the  party,  and  from  the  point  where  he  was  shot  he 
could  be  easily  distinguished  at  a  distance  of  fifteen  or  twenty  yards. 
The  three  convicts,  defendant,  Miller  and  Kennedy,  were  under  the 
charge  of  deceased  on  the  day  of  their  escape,  and  the  subsequent 
shooting.  As  soon  as  convicts  are  received  at  the  penitentiary,  they 
are  stripped  of  all  articles  of  citizen  dress,  washed  and  shaved,  and 
dressed  in  prison  garb.  All  moneys  found  in  the  possession  of  a 
convict  are  taken  from  him  on  his  arrival  at  the  penitentiary  and 
placed  to  his  credit  upon  the  book.  A  general  description  of  him, 
together  with  his  habits  as  they  are  disclosed,  his  name,  the  county 
from  which  he  was  sent,  the  crime  for  which  he  was  convicted,  the 
date  of  his  entrance  and  the  term  of  his  sentence,  are  all  entered  upon 
a  book  kept  for  that  purpose.  The  convicts  wash  and  dress  them- 
selves as  often  as  is  found  necessary,  always  once  a  week,  Sunday 
being  the  day  so  devoted,  as  a  general  rule.  They  are  not  allowed 
to  converse  with  each  other  inside  of  the  prison,  but  have  the  priv- 
ilege when  outside  at  work.  The  defendant,  when  received  at  the 
penitentiary,  had  a  scar  on  his  right  elbow,  and  another  on  his  right 
knee.     He  had  seventy-five  cents  to  his  credit  on  the  books. 
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The  work  in  the  coaling  fields  was  very  dirty  work.  The  con- 
victs employed  in  that  labor  necessarily  got  their  clothes  very  black 
and  dirty,  but  they  used  working  clothes,  which  they  changed  for 
the  prison  garb  at  the  close  of  work  on  each  day,  and  before  their 
return  to  the  prison  for  the  night.  The  "  catch-dog "  which  be- 
longed to  the  deceased  was  an  exceedingly  vicious  animal,  and  would 
mount  higher,  and  come  nearer  climbing  a  tree,  than  any  dog  the 
witness  had  ever  seen.  He  would  run  with  the  hounds,  generally 
for  a  mile  or  two,  but  no  further.  He  usually  wore  a  bell,  and 
started  with  the  hounds  on  the  chase  that  night,  but  witness  did 
not  see  him  at  the  point  on  the  creek  where  the  shooting  occurred. 
The  "catch-dog"  was  hard  to  "keep  off,"  but  witness  thought  that 
three  men  acting  together  could  easily  have  kept  off  all  of  the 
dogs  —  six  or  seven  in  number  —  with  which  the  party  started  on 
that  night.  Witness  did  not  know  how  many  of  the  dogs  were 
present  at  the  shooting. 

William  Taylor  testified,  for  the  State,  that  he  was  a  son  of  the 
deceased,  and  at  the  time  of  the  killing  was  engaged  as  a  convict 
guard  at  the  East  Texas  penitentiary,  located  at  Rusk,  Texas.  Wit- 
ness heard  of  the  escape  of  Irby's  squad  of  convicts,  consisting  of 
defendant,  Miller  and  Kennedy.  A  few  minutes  after  the  pursuing 
party,  consisting  of  his  father,  Captain  O'Brian,  William  Hughes, 
John  J.  Dial  and  Hiram  Newman,  started  in  pursuit.  Ho  imme- 
diately, as  was  his  duty,  joined  the  pursuing  party,  overtaking  them 
at  the  point  where  the  fugitives  crossed  the  fence  between  the  places 
of  Judges  Willson  and  Priest.  At  that  point  the  hounds  were  pat 
on  the  trail.  They  led  off  in  a  general  southwestern  course,  the 
party  following  rapidly.  At  a  distance  of  about  five  miles  from  Rusk 
the  dogs  stopped  at  a  creek  which  flowed  through  the  plantation  of 
Mr.  Robert  Pryor.  Reaching  that  point  the  witness  found  the  dogs 
baying  some  object  in  the  thicket  on  the  opposite  side  of  the  creek. 
Witness  dismounted  from  his  horse,  which  was  shy,  and  he  and 
Newman,  who  was  still  on  his  horse,  started  towards  the  dogs. 
Just  as  they  got  on  top  of  the  steep  bank,  and  within  twenty  or 
thirty  steps  of  the  point  in  the  thicket  bayed  by  the  dogs,  a  shot 
from  a  shot-gun  was  fired  from  that  point,  wounding  bbth  Newman 
and  his  horse.  Witness  fired  his  pistol  towards  the  point  from 
which  the  shot-gun  was  fired.  Deceased,  who  was  then  down  the 
creek  a  short  distance  to  witness's  left,  called :  "  Don't  shoot  any 
more,  boys;  they  have  no  more  loads,  and  we  will  get  them  now." 
The  dogs  then  moved  down  the  creek  some  forty  or  fifty  yards,  and 
again  stopped  and  bayed.  Witness  could  see  no  moving  body  in  the 
thicket,  but  distinctly  heard  a  noise  as  of  some  one  moving.     De- 
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ceased  rode  out  of  the  creek  to  the  bank  and  up  to  the  point  where 
the  dogs  were  baying.  Within  a  moment  or  two  two  shots  were 
fired  in  quick  succession  from  a  shot-gun,  and  witness  heard  persons 
running  from  the  vicinity  of  two  large  swamp  oak  trees  that  grew 
close  together,  and  near  which  the  dogs  were  baying.  The  body  of 
the  deceased  was  speedily  found  lying  near  those  trees.  He  had 
been  shot  with  a  shot-gun,  or  at  least  with  a  gun  loaded  with  buck 
shot*  several  of  which  penetrated  his  body.  The  ground  at  the 
point  where  the  body  lay  was  open.  The  deceased's  voice  could 
easily  be  heard  from  where  his  body  lay  to  the  trees,  and  his  large 
grey  horse  could  be  easily  distinguished  at  that  distance. 

Just  after  the  deceased  told  witness  and  Newman  to  stop  shoot- 
ing, he  called  to  the  convicts  to  "  put  down  that  gun,"  but  did  not 
call  upon  them  to  surrender.  The  witness  did  not  know  whether  or 
not  the  deceased  had  a  pistol  with  him  on  the  night  of  his  death, 
but  none  was  found  on  or  near  his  body.  No  one  of  the  pursuing 
party  had  a  shot-gun.  Witness,  Newman  and  the  deceased  were 
near  together  and  ahead  of  the  others  of  the  pursuing  party  when 
the  creek  was  reached.  Captain  O'Brian  was  a  short  distance  be- 
hind. Mr.  Dial  was  a  hundred  or  two  yards  in  the  rear  of  O'Brian. 
Hughes  was  lost  before  the  creek  was  reached,  and  Mr.  Summers, 
who  started  with  the  party,  turned  back  after  going  a  short  distance. 
Witness  did  not  go  back  to  the  place  of  the  killing  after  he  left  it  on 
that  night.  The  "  catch-dog9'  had  a  bell  on  his  neck  when  the  party 
started,  but  had  no  bell  when  the  creek  was  reached.  He  was  a 
somewhat  vicious  brute,  but  witness  had  never  known  him  to  seri- 
ously injure  any  one.  The  hounds  were  trained  animals,  and  trained 
especially  and  only  to  track  fugitives.  They  would  follow  the  track 
of  persons  only,  and  could  not  be  induced  to  trail  game  or  wild  ani- 
mals. They  were  remarkably  efficient  animals,  and  could  take  up 
and  follow  a  trail  several  hours  old.  They  did  not  separate  on  this 
pursuit  except  that  some  ran  faster  than  others.  The  pursuing  party 
had  no  signals  by  which  to  recognize  each  other  that  night,  and  their 
only  means  of  knowing  members  of  the  party  from  the  fugitive 
convicts  was  that  the  pursuers  were  mounted,  and  the  convicts  were 
on  foot. 

D.  A.  Tipps  was  the  next  witness  for  the  State.  He  testified  that 
on  the  15th  day  of  March,  1884,  and  for  some  time  prior  thereto, 
he  was  serving  as  a  convict  guard  at  the  East  Texas  penitentiary, 
situated  at  Husk,  Texas.  He  knew  and  had  guarded  the  convicts 
Wallace  (defendant),  Kennedy  and  Miller.  These  three  convicts 
composed  the  squad  in  charge  of  the  guard  Charles  Irby,  on  March 


366  20  Texas  Coon  or  Appeals.   >       [Gal  v.  Term, 

15,  1884,  and  belonged  to  the  force  of  convicts  then  working  in  the 
coaling  fields,  about  a  mile  and  a  half  from  the  penitentiary.  Wit- 
ness had  charge  of  a  squad  of  three  men  in  the  same  force.  The 
usual  coarse  to  the  coaling  fields  from  the  penitentiary  was  down 
the  track  of  the  Gulf  Short  Line  Railroad,  to  a  point  opposite  the 
fields.  The  return  coarse  was  over  the  same  route  up  the  track. 
Coal  burning  was  very  smutty,  dirty  work,  and  it  was  the  practice 
daily  to  march  the  convicts  to  water  near  the  railroad  track,  when 
tbey  knocked  off  for  the  day,  where  they  washed,  took  off  their 
working  clothes  and  resumed  their  prison  garb.  They  were  then 
returned  to  the  penitentiary  for  the  night.  On  the  evening  of 
March  15,  1884,  when  the  convict  force  started  back  to  the  peniten- 
tiary, Irby's  squad,  composed  of  defendant,  Miller  and  Kennedy, 
fell  into  line  as  the  rear  squad.  Witness's  squad  was  immediately 
in  front  of  Irby's.  The  force  passed  up  the  track  of  the  main  line 
of  the  railroad,  and  turned  up  the  penitentiary  branch  or  "spur." 
When  witness's  squad  had  traveled  perhaps  three  hundred  yards  op 
that  spur,  witness  heard  the  report  of  a  gun  fired  behind  him.  He 
looked  back  but  could  see  nothing  of  Irby  or  his  squad, —  a  carve 
and  cut  intervening  between  his  point  of  view  and  the  main  track. 
Witness  ordered  the  convicts  in  his  charge  to  sit  down.  When  they 
did  so  witness  looked  towards  the  cut,  and  saw  defendant  coming 
up  the  cut  towards  witness  with  Kennedy  close,  and  Miller  some 
little  distance  behind.  Defendant  had  a  shot-gun  in  his  bands. 
When  be  got  to  a  place  where  he  could  scale  the  cut  he  mounted  it, 
followed  closely  by  Kennedy.  The  two  crouched  down  behind  some 
dirt,  facing  witness  at  a  distance  of  one  hundred  and  twenty-five 
yards.  When  Miller  reached  that  point,  they  extended  him  the  gun, 
butt  foremost.  Miller  clasped  the  stock  of  the  gun  and  was  drawn  up 
the  bank  by  defendant  and  Kennedy.  While  being  pulled  up,  Miller's 
right  side  was  exposed  to  witness,  and  witness  fired  at  him.  The 
three  then  fled  westerly  across  a  lot.  The  witness  ran  his  squad 
into  the  squad  ahead  of  him,  turned  them  over  to  the  guard  ia 
charge,  and  started  in  pursuit  of  the  fugitives,  who  fled  towards 
and  over  a  railroad  bridge  which  crossed  a  branch.  Defendant, 
who  was  then  in  the  rear  of  the  other  two,  stopped  on  the  bridge, 
" broke"  his  gun  down  at  the  stock,  and  appeared  to  be  inserting 
cartridges  at  the  breach.  He  said  something  to  the  witness,  which 
witness  could  not  now  remember.  Miller  and  Kennedy  waited  for 
defendant  until  he  got  across  the  bridge,  and  the  three  then  fled 
across  some  lots,  and  when  they  got  near  the  fence  between  the 
places  of  Judges  Willson  and  Priest,  the  witness,  who  was  then 
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about  two  hundred  yards  off,  fired  at  them.  The  three  crossed  the 
fence  and  fled  southwesterly  towards  some  woods.  Witness  fol- 
lowed no  further,  as  he  had  no  cartridges  to  fit  the  gun  he  had. 
The  gun  he  usually  carried  was  taken  by  some  other  guard  on  that 
day,  and  the  witness  bad  a  number  twelve  gun,  and  number  ten 
cartridges.  Witness  then  returned,  resumed  charge  of  his  squad, 
and  reported  the  escape.    He  saw  Irby,  unhurt,  when  he  returned. 

The  deceased  had  charge  of  the  coaling  force,  and  bad  superin- 
tended them  for  several  weeks.  He  always  went  out  with  the  force 
in  the  morning,  and  returned  with  them  in  the  evening;  his  general 
custom  being  to  go  a  part  of  the  distance  over  a  wagon  road  which 
the  force  did  not  travel.  He  owned  a  large  grey  horse,  which  he 
rode  exclusively  while  in  charge  of  the  convicts,  and  he  circulated 
daily  among  the  force  and  the  guards,  giving  orders  and  directions, 
and  always  on  that  horse.  He  rode,  that  horse  to  and  from  the 
coaling  fields  on  March  15,  1884.  On  the  return  from  the  coaling 
fields  on  that  evening,  the  deceased  left  the  force  at  the  usual  inter- 
section of  the  railroad  and  wagon  road,  and  went  into  town.  Wit- 
ness saw  him  and  reported  the  escape  of  Irby's  squad,  and  told  him 
where  he  last  saw  the  fugitives.  The  last  witness  saw  of  the  de- 
ceased he  was  going  rapidly  to  that  point  followed  by  his  dogs. 
Witness  thought  that  the  gun  he  had  in  use  on  that  day  would  be 
effective  at  a  distance  of  one  hundred  yards.  Witness  was  not  near 
enough,  at  his  second  shot,  to  hit  either  one  of  the  fugitives,  unless 
by  accident.  Witness  saw  a  coat,  on  the  day  after  the  escape,  which 
had  been  previously  worn  by  Miller.  It  showed  two  shot  holes 
through  the  front. 

John  S.  Black  testified,  for  the  State,  that  on  the  evening  of 
March  15,  1884,  he  was  sitting  in  the  Bird  House  in  the  town  of 
Rusk,  when  he  heard  the  report  of  a  gun,  and  a  noise  made  by  shot 
striking  the  house.  He  then  looked  and  saw  two  convicts  run 
across  a  bridge  of  the  Kansas  &  Gulf  Short  Line  Railroad.  Within 
a  moment  or  two  a  third  convict,  armed  with  a  shot-gun,  started 
across  the  bridge.  He  stopped  about  midway,  "  brake "  the  gun 
down  at  the  breach,  and  went  through  the  process  of  loading  it  with 
cartridges.  He  then  called  back  to  a  guard  who  seemed  to  be  in 
pursuit:  "Tell  them  to  come  on;  wo  are  ready  for  them."  He 
then  crossed  the  bridge  and  followed  after  the  other  two,  who  had 
fled  across  the  fence  between  the  places  of  Judges  Willson  and  Priest, 
near  which  point,  at  a  distance  of  two  hundred  yards,  the  guard 
tired  at  but  missed  them.  The  convict  with  the  gun,  when  the  wit- 
ness last  saw  him,  was  about  one  hundred  yards  in  the  rear  of  the 
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other  two,  following  them.  Witness  saw  the  deceased  start  the 
dogs  on  the  trail  of  the  convicts  at  the  fence,  about  thirty  minutes 
after  they  crossed  it.  The  dogs  trailed  off  at  once,  followed  by  the 
deceased,  Captain  O'Brian  and  others.  If  the  witness  heard  a  shot 
prior  to  the  one  just  before  he  saw  the  convicts  on  the  railroad 
bridge,  he  paid  no  attention  to  it.  The  first  shot  mentioned  by  him 
attracted  his  attention  by  striking  the  house  in  which  he  was  then 
sitting. 

There  was  a  bend  or  curve  and  a  deep  cut  in  the  "spur"  railroad, 
which  led  from  the  penitentiary  building  to  the  main  line  of  the  rail- 
road. On  Sunday  morning,  being  the  morning  after  the  escape  of  the 
convicts  and  the  murder  of  the  deceased,  the  witness  was  shown  the 
point  in  the  cut  where  it  was  said  the  convicts  rushed  upon,  over- 
powered and  disarmed  the  guard  Irby.  It  was  northeast,  about  two 
hundred  yards  from  the  Bird  House.  There  was  a  cattle-guard  and 
fence  at  that  point,  the  fence  on  each  side  extending  from  the  ends 
of  the  ties  on  the  road-bed  to  the  bank  of  the  cut.  The  banks  at 
that  point  were  almost  perpendicular,  and  were  higher  than  a  man's 
head.  Witness  examined  for  evidences  of  the  discharge  of  a  gun, 
and  found  a  shot  hole,  recently  made,  in  one  of  the  planks  of  the 
fence.  The  hole  was  large  and  indicated  that  an  entire  charge  of 
buckshot  had  been  fired  through  the  plank,  at  short  range.  The 
charge  went  into  the  bank  beyond,  and  indicated  that  a  man  stand- 
ing up  had  fired  the  gun  slanting  downward. 

John  B.  Eeagan  was  the  next  witness  for  the  State.  He  described 
the  route  pursued  by  himself  and  others  over  the  trail  of  the  fugi- 
tives as  far  as  the  neighborhood  of  Holsomback's  residence  on  the 
day  after  the  killing.  He  stated  that  the  deceased  was  a  most  effi- 
cient man  in  the  pursuit  and  capture  of  fugitives  from  justice,  and 
was  at  the  same  time  the  most  vigilant  and  considerate  of  prison 
custodians.  He  had  kept  trained  hounds  since  1857,  to  the  witness's 
knowledge.  Witness  and  his  party  searched  the  vicinity  of  the 
murder  for  the  deceased's  pistol,  but  failed  to  find  it. 

John  E.  Pullen  testified,  for  the  State,  that  he  resided  in  Tom 
Green  county,  Texas.  Witness  was  acquainted  with  the  defendant 
He  first  met  the  defendant  at  the  house  of  one  B.  F.  McAnnally. 
about  four  miles  distant  from  the  town  of  San  Saba  in  San  Saba 
county,  Texas,  on  Tuesday,  the  6th  day  of  January,  1885.  McAn- 
nally introduced  the  defendant  to  the  witness  as  Bob  Cook.  Wit- 
ness and  defendant  slept  together  on  that  night,  and  were  together 
until  2  o'clock  A.  M.  on  the  following  Saturday.  During  the  time 
of  their  association,  witness  and  defendant  had  many  conversations. 
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Defendant  told  witness  that  he  was  an  escaped  convict;  that  he  and 
two  others  escaped  from  his  guard  one  evening  while  on  their  re- 
turn from  the  coaling  fields  to  the  penitentiary  at  Rusk;  that  he 
snatched  a  double-barreled  shot-gun  from  the  bands  of  the  guard, 
and  he  and  his  companions  fled ;  that  he  then  bad  twenty-one  car- 
tridges on  his  person,  for  which  he  had  paid  to  an  outside  man  whose 
name  he  did  not  mention,  his  last  ten-dollar  gold  piece;  that  after 
he  made  his  escape  from  the  guard  in  whose  charge  be  was,  another 
guard  then  in  pursuit  fired  upon  him  and  struck  him  with  one  shot, 
on  the  elbow,  when  he  gave  the  gun  he  had  captured  to  one 
of  his  companions  as  he  could  not  use  it ;  that  they  fled  through  the 
woods  several  miles,  chased  by  a  party  with  dogs,  some  of  which 
had  bells  on;  that  they  stopped,  made  friends  of  the  dogs  and  re- 
moved the  bells;  that  they  then  went  on  until  they  reached  a  creek 
bordered  by  thicket,  where  they  were  overtaken  by  the  pursuers. 
He  then  said :  "  We  shot  one  man  and  killed  another  of  the  crowd, 
and  they  stopped  and  we  went  on."  He  said  that  he  and  his  com- 
panions traveled  together;  that  they  got  horses  before  day  and 
made  good  their  escape,  staying  together  two  or  three  days.  He 
said  that  the  crowd  overtook  them  after  dark,  and  as  they  had  made 
up  their  minds  to  die  rather  than  go  back  to  prison,  he  and  his  com- 
panions fully  expected  to  be  killed.  He  told  witness  that  the  man 
they  killed  was  the  old  man  who  had  been  running  escaped  convicts 
with  hounds,  and  that,  after  the  old  man  fell,  one  of  the  convicts 
went  to  his  body  to  get  a  fine  pistol  which  he  generally  carried,  but 
that  the  pistol  rolled  into  the  creek,  and  they  did  not  get  it.  He 
did  not  call  the  old  man's  name,  but  said  that  be  was  the  man  who 
had  been  running  convicts  with  dogs.  Witness  never  afterwards 
sawthe  defendant  until  upon  this  trial.  Defendant  always  used 
the  word  "  we  "  in  speaking  of  the  killing.  Ho  said  that  a  reward 
of  $1,600  was  offered  for  his  apprehension.  McAnnally,  who  was 
subsequently  appointed  deputy  sheriff  of  San  Saba  county,  heard  as 
much  from  defendant  about  his  escape  as  the  witness  did..  Witness 
knew  and  saw  the  sheriff  of  San  Saba  county  on  the  day  after/this 
conversation,  but  said  nothing  to  him  about  it.  He  knew  the  sher- 
iff of  McCulloch  county,  in  which  county  he  separated  from*  defend- 
ant, but  said  nothing  to  him  about  it.  It  was  none  of  witness's 
business,  and,  besides,  witness  paid  but  little  attention,  to  defendant's 
narrative.  Witness  furnished  the  district  attorney  with  the- names 
of  persons  to  be  served  as  witnesses  in  this  case. 

T.  N.  Holsomback  testified,  for  the  State,  that  or  the- night  of 
the  murder  of  Captain  Taylor,  he,  witness,  lost  three  horses,  two 
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saddles  and  bridles,  from  his  residence  in  Cherokee  county,  Texas. 
The  tracks  of  the  horses  passed  north  out  of  witness's  field  at  a  point 
where  the  fence  had  been  let  down,  thence  into  the  Jacksonville 
road  and  by  the  residences  of  J.  M.  B.  McKnight  and  Anderson 
Sides.  The  horses  were  taken  from  the  lot  near  witness's  house,  and 
the  bridles  and  saddles  from  a  little  honse  near  by,  kept  for  the  pur- 
pose of  storing  harness,  saddles,  etc.  One  of  the  horses  was  a  sorrel 
mare  with  flaxen  mane  and  tail.    The  other  two  were  bay  horses. 

J.  M.  B.  McKnight  testified,  for  the  State,  that  between  1  and  2 
o'clock  on  the  night  of  the  murder  of  Captain  Taylor,  three  horses  at 
full  speed  passed  his  house,  going  in  the  direction  of  the  bouse  of 
Anderson  Sides.    Witness  could  not  see  the  foremost  horse,  but  | 

saw  that  the  remaining  two  were  ridden  by  men  dressed  in  white 
clothing. 

Anderson  Sides  testified  that  three  horses  at  full  speed  passed  his 
house  about  2  o'clock  on  the  night  of  the  murder.  Two  of  the  horses 
had  riders.  Witness  could  not  tell  whether  the  third  had  a  rider 
or  not. 

R  F.  Breedlove  testified,  for  the  State,  that  he  lived  in  Cherokee 
county,  about  two  and  a  half  miles  from  Troupe,  and  near  the  Smith 
county  line.  On  the  evening  of  Sunday,  the  day  after  the  murder 
of  Captain  Taylor,  a  man  riding  a  sorrel  nag  with  flaxen  mane  and 
tail,  rode  up  to  witness's  house  and  inquired  for  a  route  to  Mineola, 
avoiding  Troupe.  Witness  directed  him  and  he  rode  back  in  the 
direction  whence  he  came.  When  he  reached  the  main  road  he 
drew  a  breech-loading  shot-gun  from  his  side  to  his  lap.  Witness 
then  saw  at  a  distance  of  one  hundred  yards  further  on,  two  men 
on  bay  horses.  Witness  could  not  tell  how  they  were  dressed.  The 
roan  who  came  up  to  the  house  had  on  a  slicker,  buttoned  to  the 
chin,  hiding  his  under  garments.    The  State  closed. 

Robert  Pryor  was  the  first  witness  for  the  defense.  He  testified 
that  the  deceased  was  killed  within  three-fourths  of  a  mile  of  his, 
witness's,  house  in  Cherokee  county,  Texas.  Witness  was  one  of  a 
party  who  followed  the  trail  of  the  murderers  on  the  next  day. 
Witness  found  only  the  tracks  of  two  persons,  and  saw  them  only 
at  two  places.  One  of  the  places  was  at  a  wet,  sandy  spot  not  far 
from  the  creek,  and  the  other  at  a  point  about  a  half  mile  from  the 
place  of  the  killing.  Witness  searched  particularly  only  to  deter- 
mine the  course  taken  by  the  fugitives,  and  not  to  ascertain  the 
number  in  the  party.  He  saw,  however,  the  tracks  of  two  men, 
and  those  were  the  tracks  which  appeared  to  have  been  followed 
by  the  dogs.    Witness  did  not  know  that  the  two  tracks  he  saw 
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Were  the  only  tracks  in  that  vicinity,  but  they  were  the  only  ones 
he  saw.  He  saw  no  tracks  about  the  point  where  Captain  Tay- 
lors body  was  found.  Witness  and  his  party  followed  the  trail  as 
far  as  Black  Wallace's  field,  where  they  lost  it. 

Doctor  W.  G.  Jameson,  surgeon  in  charge  of  the  penitentiary 
hospital,  testified,  for  the  defense,  that  he  examined  the  defendant 
immediately  upon  his  return  to  the  penitentiary.  His  right  arm 
showed  the  scar  of  an  old  wound.  The  wound  was  inflicted  at 
least  a  year  before  the  witness  saw  it,  and  it  may  have  been  in- 
flicted ten  years  before.  Defendant  had  a  flesh  wound  on  the 
shoulder,  apparently  but  few  weeks  old.  A  pistol  or  gun  ball  in 
the  arm  at  the  place  of  the  scar  would  not  produce  much  of  a  flow 
of  blood,  but  would  be  likely  to  paralyze  the  nerves,  and  produce 
stiffness  of  the  elbow.  The  witness  could  feel  no  ball  in  the  arm. 
The  wound  in  the  shoulder  was  calculated  to  produce  paralysis  of 
the  arm. 

Black  Wallace  testified,  for  the  defense,  substantially  as  did  the 
witness  Pryor,  and,  in  addition,  that  some  time  after  the  killing  he 
saw  a  convict  coat  marked  T.  W.  W.,  which  was  found  about  three- 
fourths  of  a  mile  from  the  place  of  the  killing  of  Taylor,  towards 
Rusk.    The  inside  of  the  coat  showed  stains  resembling  blood  stains. 

John  J.  Dial  testified,  for  the  defense,  that  he  was  one  of  the 
party  in  pursuit  of  the  convicts.  Witness  heard  the  first  shot, 
which  was  fired  from  a  shot-gun.  He  was  then  about  a  hundred 
yards  behind  Captain  Taylor  and  the  others.  Hallooing  followed 
the  shooting,  and  witness  called  to  the  convicts  to  surrender  and 
avoid  trouble.  He  did  not  then  know  that  Newman  had  been 
wounded.  Other  shots  from  a  shot-gun  and  pistols  followed.  Wit* 
ness  did  not  know  which  shot  or  shots  killed  Taylor,  who  was  dead 
when  witness  reached  him.  The  witness  could  not  distinguish  Cap- 
tain Taylor's  voice  from  where  he  was,  and  had  no  idea  what  Captain 
Taylor  said  or  did  at  the  time  he  was  shot.  Witness  called  in  order 
to  locate  the  party  he  was  with,  if  possible.  No  one  of  the  pur* 
suers  had  a  shot-gun.  The  witness  was  with  the  party  who  exam- 
ined the  vicinity  of  the  tragedy  on  the  next  day.  He  saw  the 
tracks  of  three  men  in  the  bed  of  the  creek  near  the  water,  and  at 
another  place  he  saw  the  tracks  of  two  men.  The  pursuing  party 
were  all  on  horseback,  and  the  witness  thought  that  by  proper  man- 
agement at  first  the  thicket  might  have  been  surrounded  and  the 
men  taken  without  bloodshed. 

Sledge  Moore  testified  that  the  convicts  in  their  flight  passed 
within  forty  or  fifty  yards  of  him.    One  of  them  had  a  gun.    Wit- 
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ness  could  bear  them  talking,  but  could  not  understand  wbat  tbey 
said.  Tbey  were  all  close  together  and  remained  close  together  as 
long  as  witness  saw  them.  They  crossed  the  fence  between  Judges 
Wiilson  and  Priest's  places. 

L  £.  Lang  testified  that  on  the  day  of  the  escape  of  defendant. 
Miller  and  Kennedy,  he  heard  the  witness  Sledge  Moore  say,  in  the 
presence  of  several,  that  when  the  convicts  passed  him  he  heard  one 
of  them  say:  "Go  on;  I  am  badly  hurt  and  can't  keep  up."  Wit- 
ness was  at  the  branch  below  the  railroad  bridge,  and  saw  the  con- 
victs as  they  fled.  He  saw  the  convict  with  the  gun  stop  on  the 
bridge  and  go  through  the  process  of  loading  it.  That  convict, 
after  loading  his  gun,  called  out  something  of  which  witness  dis- 
tinguished only  the  word  "  Taylor."  The  three  went  off  together, 
sometimes  in  a  walk  and  again  in  a  trot, —  the  man  with  the  gun 
bringing  up  the  rear. 

J.  S.  Black,  recalled  for  the  defense,  testified  that  he  beard  the 
witness  Sledge  Moore  say  that  when  the  convicts  passed  him  he 
heard  one  of  them  say :  "  Go  ahead ;  I  can't  keep  up."  He  said 
nothing  about  being  hurt  or  wounded.  The  remark  of  the  convict 
on  the  bridge,  as  witness  understood  it,  was:  "Tell  them  to  come 
on;  we  are  ready  for  them."  The  witness  stood  then  on  the  brow 
of  a  hill  about  fifty  yards  from  the  convict.  The  point  where  Mr. 
Lang  said  he  was  at  that  time  was  about  one  hundred  and  fifty 
yards  from  the  bridge. 

The  motion  for  new  trial  complained  of  the  charge  of  the  court, 
of  the  refusal  of  special  charges,  and  contested  the  sufficiency  of 
the  evidence  to  support  the  conviction. 

McClure,  Owen  &  Martin,  for  the  appellant. 

«/.  27.  Burte,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  The  defendant,  jointly  with  John  Kennedy  and 
.G.  "W.  Miller,  was  indicted  for  the  murder  of  George  W.  Taylor. 
He  was  tried  separately  from  his  co-defendants,  and  convicted  of 
murder  in  the  first  degree,  the  punishment  assessed  being  confine- 
ment in  the  penitentiary  for  life. 

.  The  murder  was  committed  on  the  night  of  the  15th  of  March, 
1884,  in  Cherokee  county,  Texas,  some  four  or  five  miles  from  the 
town  of  Busk.  The  facts  relating  to  the  crime,  briefly  stated,  are 
as  follows :  Defendant  and  his  co-defendants  were  State  convicts 
serving  sentences  in  the  East  Texas  penitentiary,  located  at  Busk, 
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in  said  Cherokee  county.  On  the  day  of  the  homicide  they  had 
been  at  work  in  the  custody  of  a  guard,  outside  the  walls  of  the 
penitentiary,  and  when  returning  late  in  the  evening,  in  charge  of 
said  guard,  to  the  penitentiary,  and  when  within  about  one  mile 
thereof,  they  succeeded,  by  some  means  not  disclosed  by  the  evi- 
dence, in  disarming  their  guard  of  his  double-barreled  shot-gun, 
and  they  immediately  fled  into  the  woods  near  by.  Their  escape 
was  at  once  reported  to  the  officers  in  charge  of  the  penitentiary, 
and  George  W.  Taylor,  the  deceased,  being  a  sergeant  of  guards  at 
said  penitentiary,  and  it  being  his  special  duty  to  pursue  and 
capture  escaped  convicts,  accompanied  by  three  or  four  other  persons, 
and  also  by  a  pack  of  trained  dogs,  pursued  said  convicts,  the  dogs 
having  been  placed  upon  their  trail.  The  chase  was  continued  four 
or  five  miles,  when  the  dogs  overtook  and  brought  to  bay  the  per- 
sons whose  trail  they  had  been  following.  It  was  now  night,  and 
the  place  where  the  dogs  were  baying  was  in  a  creek  bottom,  where 
the  brush  and  undergrowth  was  quite  thick.  Deceased  and  two 
others  of  the  pursuing  company  approached  to  within  a  short  dis- 
tance of  the  dogs,  and  were  fired  upon  from  the  direction  of  where 
the  dogs  were.  One  of  the  pursuing  company,  and  also  the  horse 
he  was  riding,  were  wounded  by  this  shot.  One  of  the  pursuers 
then  fired  a  pistol  shot  in  the  direction  of  the  dogs,  and  thereupon 
the  dogs  moved  off  as  if  again  in  pursuit  of  the  fleeing  persons,  and 
after  running  a  short  distance  again  stopped  and  began  baying. 
Deceased  followed  after  the  dogs  upon  horseback,  and  when  he  had 
arrived  within  a  few  steps  of  the  dogs  he  was  fired  upon  from  the 
direction  of  the  dogs,  and  was  instantly  killed.  Two  reports  of  fire- 
arms, resembling  the  reports  of  a  shot-gun,  were  heard  at  the  time 
and  place  of  the  killing,  and  the  wounds  in  deceased's  body  were 
made  by  shot.  After  these  fatal  shots  were  fired,  the  dogs  contin- 
ued the  chase  for  some  distance,  until  called  back  by  the  pursuers, 
and  neither  of  the  parties  who  were  being  pursued  were  at  that 
time  captured.  These  convicts  knew  the  deceased  Taylor;  knew 
that  he  was  a  sergeant  of  the  penitentiary  guards,  and  that  his  par- 
ticular duty  and  business  were  to  pursue  with  dogs  and  capture 
escaped  convicts.  They  knew  that  Taylor  and  his  dogs  were  pur- 
suing and  endeavoring  to  capture  them  when  they  fired  upon  the 
pursuers  the  first  time,  and  when  they  fired  the  shots  which  killed 
Taylor.  That  they  were  the  persons  being  pursued,  and  the  persons 
who  killed  Taylor,  there  cannot  be,  from  the  evidence,  the  shadow 
of  a  reasonable  doubt.  Though  the  evidence  of  their  guilt  is  cir- 
cumstantial, it  is  of  that  connected  and  cogent  character  which 
engenders  moral  certainty,  and  whioh  absolutely  excludes  every  rea- 
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sonable  hypothesis  except  the  one  that  these  three  convicts*  acting 
together,  committed  the  homicide. 

The  charge  of  the  conrt  to  the  jury  is  fall,  clear  and  correct, 
evincing  careful  preparation,  and  marked  aptness  in  the  application 
of  the  law  to  the  facts. 

Counsel  for  the  defendant  requested  special  instructions  embody- 
ing the  law  of  manslaughter  and  of  justifiable  homicide  upon  self- 
defense.  These  instructions  were  properly  refused  because  tbey 
were  not  warranted  by  the  evidence.  To  reduce  a  homicide  from 
murder  to  manslaughter  it  must  have  been  committed  under  the 
immediate  influence  of  sudden  passion  arising  from  an  adequate 
cause.  In  this  case,  the  evidence  shows  a  sedate  and  deliberate  mind 
on  the  part  of  the  slayers  in  the  commission  of  the  act,  and  a  formed 
design  to  kill.  That  the  killing  was  upon  express  malice  is  abun- 
dantly established  by  .the  testimony.  There  is  not  a  fact  in  the  case 
which  would  have  justified  the  court  in  charging  the  law  of  man- 
slaughter. 

As  to  self-defense,  there  is  no  evidence  presenting  the  issue.  De- 
ceased, in  pursuing  and  attempting  to  capture  the  convicts,  was  in 
the  discharge  of  his  duty  as  an  officer.  The  law  and  his  oath  of 
office  required  of  him  a  prompt  and  faithful  performance  of  this 
duty.  His  pursuit  and  attempt  to  capture  them  was  therefore  law- 
ful. It  was  in  no  sense  an  "  unlawful  and  violent  attack  "  upon  them. 
There  can  be  no  self-defense  unless  the  resistance  be  to  prevent  the 
perpetration  of  a  felony,  as  provided  in  article  570  of  the  Penal 
Code,  or  to  protect  the  person  or  property  from  some  other  unlaw- 
ful or  violent  attack,  as  provided  in  article  572  of  the  Penal  Code. 
If  Taylor,  under  the  circumstances,  bad  killed  one  or  all  of  the  con- 
victs, he  would  not  have  committed  murder.  He  was  making  use  of 
no  more  force  than  was  necessary  to  effect  their  capture,  and  the  trail- 
ing them  with  dogs  was  not  unlawful  or  improper,  and  was  the 
usual  means  resorted  to  in  such  cases.  The  fact  that  the  slayers  of 
Taylor  were  convicts,  and  killed  him  in  an  attempt  to  secure  their 
liberty,  in  no  degree  excuses,  justifies  or  extenuates  the  crime. 
(  Washington  v.  The  State,  1  Texas  Ct.  App.,  647 ;  Waits  v.  The  StaU, 
13  Texas  Ct.  App.,  169.) 

We  find  no  error  in  the  conviction.  A  brave  and  faithful  officer, 
while  in  the  proper  discharge  of  his  duty,  was  ruthlessly  and  de- 
liberately shot  dead  by  this  defendant  and  his  companions,  without 
legal  cause  or  provocation.  The  defendant  may  congratulate  him- 
self that  the  jury  spared  his  life.    The  judgment  is  affirmed. 

[Opinion  delivered  February  20, 1886.] 


1886.]  Woodwokth  v.  The  Static. 


Statement  of  the 


[No.  1947.]  

I  20    3751 

H.  J.  Woodwobth  v.  The  State.  jJJ  Jg 

1.  Conspiracy  —  Evidence-- Chabob  op  the  Couet  — Case  Stated.— The 

indictment  in  this  case  charged  the  defendant,  and  one  H.  and  one  W.,  with 
a  conspiracy  to  commit  burglary.  The  evidence  on  the  trial  of  the  defend- 
ant not  only  failed  to  inculpate  W.,  but  positively  exonerated  him.  The 
trial  court  charged  the  jury  that  if  the  evidence  showed  a  conspiracy  be- 
tween the  defendant  and  H.,  the  offense  was  complete,  and  that  the  State 
was  not  required  to  prove  that  W.  was  also  a  party  to  the  conspiracy,  and 
refused  requested  instructions  to  the  effect  that,  "The  State  has  charged  a  . 
conspiracy  between  defendant,  H.  and  W.,  and  this  allegation  must  be 
proved  beyond  a  reasonable  doubt,"  and  "  the  State  must  make  out  a  con- 
spiracy as  alleged."  It  is  an  established  rule*  of  criminal  procedure  that 
"  the  proof  for  the  prosecution  should  cover  every  particular  (of  the  in- 
dictment), whether  of  act  or  intent,  or  of  the  place  or  time  of  the  act,  essen- 
tial in  a  prima  fade  case.  But  it  need  not  extend  to  surplusage,  unless 
rendered  material  by  the  form  of  the  allegation."  Held,  that  under  this 
rule  the  allegation  as  to  W.  could  be  treated  as  surplusage,  and  as  not  ren- 
dered material  by  the  form  of  the  allegation,  and  it  was,  therefore,  not  es- 
sential that  it  be  proved.  The  charge  as  given  was  correct,  and  the  special 
charges  were  properly  refused. 

2.  Same — Term  Defined  — Fact  Case.—  "  Agreement,"  as  defined  by  legal 

lexicographers,  is  *'  a  coming  together  of  parties  in  opinion  or  determina- 
tion ;  the  union  of  two  or  more  minds  in  a  thing  done  or  to  be  done ;  a  mut- 
ual assent  to  do  a  thing.*'  £a  conspiracy  cannot  be  committed  by  one  person 
alone,  and  it  cannot  be  committed  by  two  when  there  is  no  concurrence  of 
purpose  and  mind;  and  when  the  concurrence  or  purpose  on  the  part  of  one 
is  unreal  or  feigned.^  See  the  opinion  in  extenao,  and  the  statement  of  the 
case,  for  evidence  held  insufficient  to  support  a  conviction  for  conspiracy, 
inasmuch  as  it  fails  to  establish  a  concurrence  of  purpose  on  the  part  of  the 
parties  charged  in  the  indictment 

Appeal  from  the  District  Court  of  Burleson.  Tried  below  before 
the  Hon.  L  B.  McFarland. 

The  indictment  in  this  case  charged  the  appellant  with  conspiring 
with  one  Ben.  Hunt  and  one  Charles  Withers  to  commit  the  crime 
of  burglary  in  the  night-time  by  forcibly  entering  the  store-house  of 
J.  T.  Reeves  &  Bro.9  in  said  Burleson  county,  Texas,  with  the  intent 
to  steal  therefrom.  The  conspiracy  is  charged  to  have  been  entered 
into  on  the  13th  day  of  November,  1885.  Appellant,  being  alone 
upon  trial,  was  convicted,  and  his  punishment  was  assessed  by  the 
jury  at  confinement  in  the  penitentiary  for  the  term  of  four  years. 

B.  B.  Hunt  was  the  first  witness  for  the  State.  He  testified  that 
the  defendant  and  Withers  came  to  Caldwell,  in  Burleson  county, 
Texas,  a  few  days  before  the  alleged  commission  of  the  offense  for 
which  defendant  was  now  on  trial.    The  two  frequented  the  saloon 
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in  Caldwell  of  which  the  witness  was  the  proprietor.  The  defend- 
ant particularly  talked  with  the  witness.  He  spoke  frequently  of 
his  visits  to  different  parts  of  the  world.  He  talked  with  witness  a 
great  deal,  and  many  times  about  Chili.  On  one  occasion  the 
defendant  asked  permission  of  witness  to  write  a  letter  on  his  desk 
in  the  back  room,  in  which  the  witness  kept  his  safe.  While  the 
defendant  was  thus  engaged,  witness  went  into  the  room  and  depos- 
ited some  money  in  his  safe.  On  the  next  day  the  defendant  re- 
marked to  witness:  "People  about  town  say  that  you  are  a  hard 
one;  that  you  have  no  conscience."  Witness  became  indignant, 
and  asked  defendant  what  he  meant.  Defendant  replied  that  he 
did  not  intend  to  offend  witness,  and  merely  repeated  what  people 
said.  He  then  asked  the  witness:  "If  you  were  engaged  in  an 
enterprise  with  another  party,  would  you  go  back  on  hiro  ? "  Wit- 
ness, becoming  satisfied  that  defendant  was  meditating  an  unlawful 
enterprise  of  some  kind,  determined  to  discover,  thwart  and  expose 
it.  He  therefore  assured  the  defendant  that  he  would  not  betray  a 
confederate  in  any  kind  of  an  enterprise,  and  proposed  a  confidential 
talk  about  Chili.  They  found  retired  seats  on  some  kegs  near  the 
saloon,  when  witness  asked  defendant  what  he  meant  by  asking  him 
if  he  would  "go  back"  on  an  associate  in  an  enterprise.  Defendant 
replied  that  he  could  make  a  "good  thing"  in  Caldwell  if  he  could 
find  a  man  who  would  go  in  with  him  and  not  "give  him  away." 
Witness  replied  that  he  would  like  to  know  what  defendant  proposed 
to  do,  before  he  went  in.  Defendant  then  said  that  it  was  a  per- 
fectly easy  undertaking  to  rob  any  of  the  safes  in  Caldwell;  that 
most  of  them  were  as  easy  to  break  into  as  pasteboard  boxes;  that 
he,  defendant,  was  an  expert  in  the  business,  and  that,  if  witness 
would  embark  with  him  in  the  work  in  Caldwell,  a  division  of  the 
spoils  would  benefit  both.  He,  defendant,  spoke  particularly  of  the 
safe  of  J.  T.  Reeves  &  Bro.,  which  safe,  he  said,  was  especially  easy 
to  open.  He  then  asked  witness  what  amount  of  money  he  thought 
Eeeves  &  Bro.  bad  on  hand.  Witness  replied  that,  as  they  were 
buying  cotton,  it  was  likely  that  they  kept  on  band  as  much  as 
$5,000.  Defendant  mentioned  other  safes  in  town,  and  said  that  he 
could  get  into  any  of  them,  if  he  had  time.  He  then  told  the  wit- 
ness that,  while  he,  witness,  was  putting  his  money  in  the  safe  on 
the  day  before,  he,  defendant,  pretending  to  be  writing,  counted  the 
money  as  it  went  in,  and  told  the  witness  the  exact  amount  he  put 
in.  He  then  advised  witness  not  to  keep  money  in  that  safe;  that 
it  was  a  very  easy  safe  to  get  into,  and  that  he  could  go  through  it 
without  any  trouble  whatever,  and  in  a  very  short  time. 
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The  conversation  then  tamed  upon  Withers.  Defendant  said 
that  Withers  was  a  "regular  guy." and  that  he  intended,  at  his  first 
chance,  to  " shake"  him;  that  he  had  him  only  as  a  temporary 
convenience.  About  this  time  Withers  came  up,  and  defendant  said 
to  him:  "I  have  struck  a  job,  and  am  going  to  clerk  in  a  saloon." 
Withers  replied:  "You  will  make  a  h — 11  of  a  clerk."  Withers 
turned  and  went  off  without  further  remark,  and  took  no  part  at 
any  time  in  the  conversation  between  the  witness  and  the  defend- 
ant. The  witness  and  defendant  then  entered  into  a  positive  agree- 
ment to  break  into  and  enter  the  store-house  of  J.  T.  Reeves  & 
Bro.,  and  to  break  and  rob  their  safe  of  its  money.  Withers  did 
not  enter  into  the  agreement.  The  agreement  was  confined  to  the 
witness  and  defendant;  it  was  entered  into  on  the  13th  day  of  No- 
vember, 1885,  and  it  contemplated  the  robbery  of  the  safe  in  the 
store-house  of  J.  T.  Beeves  &  Bro.  Having  reached  this  agree- 
ment, the  witness  and  the  defendant  separated  to  meet  at  moon- 
down  that  night  at  a  point  near  Beeves  &  Bro.'s  store,  to  carry  the 
project  into  execution.  Prior  to  this  agreement  the  defendant,  sev- 
eral times,  asked  the  witness  about  the  merchants  in  town,  their 
commercial  standing,  the  amount  of  business  they  transacted,  and 
which  of  them  did  the  largest  business.  He  oftenest  spoke  of  and 
asked  about  Beeves  &  Bro.  Witness  entered  into  this  agreement 
with  no  criminal  intent  whatever.  He  had  no  intention  to  perform 
his  part  of  it.  His  one  sole  purpose  was  to  entrap  the  defendant 
into  the  very  act,  and  secure  his  arrest  while  in  the  very  act  of 
despoiling  the  safe.  He  did  not  intend  to  permit  the  defendant  to 
get  away  with  a  dollar — or  to  get  away  at  all.  He  did  not  intend 
to  get  a  dollar  himself.  He  intended  and  expected  to  assist  in  the 
arrest  of  the  defendant  at  the  opportune  moment.  In  the  execu- 
tion of  his  plan  the  witness,  as  soon  as  he  and  defendant  separated, 
dispatched  a  note  to  Sheriff  Wilson,  by  private  messenger,  inform- 
ing him  of  the  conspiracy,  and  advising  him  to  be  convenient  with 
ample  assistance,  at  the  proper  time,  and  cp-operate  with  witness 
in  the  arrest.  It  was  about  11  o'clock  at  night  when  witness  next 
met  the  defendant, —  an  hour  at  least  before  the  time  agreed  upon 
for  the  robbery.  Defendant  proposed  to  postpone  the  job  until  the 
following  night.  Thereupon  witness  informed  Sheriff  Wilson  that 
the  defendant  had  become  alarmed,  and  Wilson  arrested  him  forth- 
with. Withers  was  found  and  arrested  later.  During  the  conver- 
sation in  which  the  agreement  was  entered  into  by  witness  and 
defendant,  the  defendant  said:  "It  will  be  easier  to  do  the  job  than 
to  guard  ourselves  the  next  day," —  that  he  was  a  stranger  in  town 
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and  would  naturally  come  under  suspicion;  especially  if  he  left 
town  at  once,  and  lie  would  therefore  have  to  remain  in  Caldwell 
over  the  succeeding  night;  that,  in  the  event  of  his  arrest,  the  wit- 
ness must  claim  him  as  an  old  and  intimate  friend  visiting  him  after 
many  years'  separation,  and  be  prepr/red  to  establish  an  alibi  for 
him.  This,  he  suggested,  witness  was  able  to  do,  as  he  was  an  old 
resident  of  Caldwell  and  not  likely  to  fall  under  suspicion. 

Sheriff  S.  G.  Wilson  testified,  for  the  State,  that  he  received  B.  B. 
Hunt's  note  a  few  minutes  after  it  was  written.  Hunt  wrote  that 
he  had  agreed  with  defendant  to  rob  Reeves  &  Bro.'s  store  on  that 
night,  and  suggested  that  witness  be  on  hand  to  arrest  defendant, 
in  which  arrest  Hunt  promised  to  assist.  The  witness,  fearful  that 
defendant  and  Withers  would  escape,  posted  guards  at  the  railroad 
depot,  and  at  other  places  in  town.  It  was  the  intention  of  the  wit- 
ness to  be  ready  at  Reeves  &  Bro.'s  store,  but,  just  before  the  time 
appointed  for  the  burglary,  Hunt  sent  witness  word  that  defendant 
had  taken  alarm.  Witness  thereupon  went  to  W.  F.  Gay  &  Co.'s 
saloon  and  arrested  the  defendant.  He  found  no  burglar's  tools 
upon  his  person.  He  arrested  Charles  Withers  a  few  minutes  later, 
and  found  upon  his  person  a  bottle  containing  a  white  substance  of 
some  kind  that  looked  like  acid  or  soda. 

The  State  proved  by  several  witnesses  that  defendant  and  Withers 
claimed  to  be  and  called  each  other  partners.  They  frequently 
asked  about  the  business  of  the  several  merchants  in  town,  which  of 
them  did  the  best  business,  and  which  was  the  wealthiest.  They 
asked  on  several  occasions  if  B.  B.  Hunt  was  a  man  who  would  ad- 
here to  or  "go  back  on  a  man."  It  was  further  proved  that  defend- 
ant and  Withers  came  to  Caldwell  together;  that  defendant  said 
they  came  from  £1  Paso,  and  Withers  said  they  came  from  Dallas. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  E.  Hurts,  Assistant  Attorney-General,  for  the  State.  1st  "Is 
it  a  conspiracy  where  two  persons  agree  to  commit  a  felony,  bat 
one  of  them  has  no  intention  of  committing  the  felony,  but  merely 
agrees  to  do  so,  in  order  to  entrap  the  other  party  ? " 

In  answer  to  the  above  question,  propounded  by  the  court,  appel- 
lee says  that  by  article  800  of  the  Penal  Code,  "a  conspiracy"  is 
defined  as  "an  agreement  entered  into  between  two  or  more  persons 
to  commit  any  one  of  the  offenses  hereafter  named/1  etc. 
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By  article  801,  Penal  Code,  "  the  offense  of  conspiracy  is  complete 
although  the  parties  conspiring  do  not  proceed  to  effect  the  object 
for  which  they  have  so  unlawfully  combined." 

By  article  802,  Penal  Code,  it  is  provided  that,  "  before  any  con- 
viction can  be  bad  for  the  offense  of  conspiracy,  it  must  appear  that 
there  was  a  positive  agreement  to  commit  one  of  the  offenses  here- 
after named  in  this  chapter.  It  will  not  be  sufficient  that  such 
agreement  was  contemplated  by  the  parties  charged." 

By  the  provisions  of  article  804,  Penal  Code,  burglary  is  one  of 
the  offenses  named. 

From  these  articles  of  the  Penal  Code  it  seems  that  an  agreement 
to  commit  one  of  the  felonies  named  is  absolutely  required  to  con- 
stitute the  offense  of  conspiracy,  and  such  agreement  must  be  en- 
tered into  between  two  or  more  persons.  Now  an  agreement  is  by 
Webster  defined  to  be  "The  union  of  two  or  more  minds  in  a  thing 
done  or  to  be  done;  a  coupling  or  knitting  together  of  minds;  hence 
a  bargain,  compact  or  contract."  This  definition,  of  course,  is  ap- 
plied to  legal  agreements,  but  the  same  elements  must  enter  into  an 
agreement  between  two  or  more  persons  to  commit  a  felony,  to 
make  the  agreement  complete.  Without  a  union  of  two  or  more 
minds  in  the  thing  to  be  done,  without  a  coupling  or  knitting 
together  of  two  or  more  minds,  which  met,  united  and  centered 
upon  the  thing  to  be  done,  it  would  seem  there  could  be  no  agree- 
ment to  commit  a  felony.  Where  there  are  two  persons  apparently 
conspiring  to  commit  a  felony,  and  one  of  the  two  intends  to  com- 
mit it,  while  the  other  intends  that  its  commission  shall  be  prevented 
through  his  agency,  exertions  and  endeavors,  there  can  be  no  union 
or  knitting  together,  or  meeting  of  the  minds  of  such  persons  upon 
the  thing  intended  by  the  one  to  be  done  and  by  the  other  to  be 
prevented.  But  one  of  the  two  intends  to  commit  the  felony. 
The  law  absolutely  requires  two  persons  in  the  offense  of  conspir- 
acy. A  man  cannot  conspire  alone.  (1  Bishop  on  Crim.  Law,  801, 
and  2  id.,  sec.  187.) 

And  the  two  required  must  aot  in  concert  of  will  and  endeavor, 
as  distinguished  from  a  mere  several  attempt  without  such  consent, 
to  accomplish  the  particular  wrong.  (2  Bishop  on  Crim.  Law,  sec. 
190.)  Appellee  has  reluctantly  reached  the  conclusion  that  the  first 
question  propounded  by  the  court  must  be  answered  in  the  nega- 
tive. 

2d.  "  When  the  indiotment  alleges  a  conspiracy  between  three, 
is  the  charge  supported  by  proof  that  only  two  conspired  I" 

A  conspiracy  is  an  agreement  entered  into  between  two  or  more 
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persons  to  commit  a  named  felony.  Two  is  the  minimum  number 
required  by  the  law,  and  when  this  number  is  shown  by  the  evi- 
dence to  have  entered  into  the  agreement,  the  demand  of  the  law 
in  this  particular,  it  would  seem,  is  met.  When  three  persons  are 
indioted  for  conspiracy,  proof  against  either  one  of  them,  whether 
tried  alone  or  with  the  others,  or  one  of  the  others,  that  he  con- 
spired with  one  of  the  others  who  has  not  been  actually  acquitted, 
is  sufficient  to  support  the  allegations  in  the  indictment  as  to  the 
one  on  trial.    (2  Bishop  on  Crim.  Law,  sec.  188.) 

A  husband  and  wife  cannot  be  conspirators  alone.  But  the  wife 
may  be  joined  with  her  husband  in  an  indictment  for  conspiracy,  if 
there  is  also  another  conspirator  with  them.  (2  Bish.  Crim.  Law, 
sec.  187.)  If  upon  the  trial  the  proof  showed  that  the  wife  was  co- 
erced by  her  husband  to  enter  into  the  conspiracy,  she  ought  to  be 
acquitted;  while,  if  the  proof  showed  the  conspiracy  between  the 
husband  and  the  other  conspirator,  their  conviction  would  evidently 
be  supported  by  the  evidence. 

Again,  if  three  were  indicted  for  a  conspiracy,  and  the  evidence 
against  one  consisted  of  his  confession,  and  the  witness  to  whom  he 
confessed  became  incompetent  to  testify  before  the  trial,  and  for  the 
want  of  the  testimony  of  such  witness  this  conspirator  were  acquit- 
ted, while  the  proof  was  overwhelming  as  to  the  other  two,  surely 
the  proof  would  sustain  the  allegations  as  to  them. 

The  conclusion  of  appellee  is  that  the  second  question  propounded 
by  the  court  must  be  answered  in  the  affirmative. 

Willson,  Judge.  This  appeal  is  from  a  conviction  under  an  in- 
dictment charging  the  defendant  with  conspiring  with  Ben.  Hunt 
and  Charles  Withers  to  commit  the  crime  of  burglary. 

There  is  no  evidence  proving  that  Withers  entered  into  the  alleged 
conspiracy,  or  had  any  knowledge  of  or  connection  with  it.  On  the 
contrary,  Hunt,  the  other  alleged  conspirator,  who  was  the  principal 
witness  in  behalf  of  the  State,  testified  that  Withers  did  not  enter 
into  the  conspiracy.  Said  Hunt  testified  that  the  defendant  and 
himself  entered  into  a  positive  agreement  to  commit  the  burglary, — 
that  witness,  at  the  time  of  entering  into  said  agreement,  had  no 
intention  of  committing  the  burglary,  but  that  his  sole  purpose  and 
intent  in  making  said  agreement  was  to  entrap  the  defendant,  as  he 
suspected  that  said  defendant  was  contemplating  the  commission  of 
some  offense. 

Among  other  things,  the  court  instructed  the  jury  that,  if  they 
believed  from  the  evidence  that  the  conspiracy  was  entered  into 
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between  Hunt  and  the  defendant,  the  offense  was  complete,  and  the 
State  was  not  required  to  prove  that  Withers  was  also  a  party  to 
the  conspiracy.  Upon  this  subject  the  defendant  requested  a  special 
instruction  as  follows :  "  The  State  has  charged  a  conspiracy  between 
defendant,  B.  B.  Hunt,  and  Chas.  Withers,  and  this  allegation  must 
be  proved  beyond  a  reasonable  doubt."  This  instruction  was  refused. 
Defendant  requested  a  further  charge  that "  the  State  must  make  out 
a  conspiracy  as  alleged ; "  which  was  also  refused.  Exceptions  were 
saved  by  defendant  to  the  charge  of  the  court,  and  to  the  action 
of  the  court  refusing  the  requested  instructions. 

In  general,  "  it  is  sufficient  to  prove  so  much  of  the  indictment 
as  shows  the  defendant  to  have  been  guilty  of  the  substantive  crime 
therein  stated,  though  not  to  the  full   extent  charged  on  him." 
(Whart.  Cr.  Ev\,  §  129.)    Mr.  Bishop  says,  "  the  proof  for  the  pros- 
ecution should  cover  every  particular,  whether  of  act  or  intent,  or 
of  the  place  or  time  of  the  act,  essential  in  a  prima  facie  case. 
But  it  need  not  extend  to  surplusage,  unless  rendered  material  by 
the  form  of  the  allegation."    (1  Bish.  Cr.  Proa,  §  1052.)    Chief 
Justice  Shaw,  in  Com.  v.  Griffin,  21  Pick.,  523,  stated  the  rale  in 
the  following  language:  "  Although  the  general  rule  is,  that  every, 
material  averment  must  be  proved,  yet  it  by  no  means  follows  that\ 
it  is  necessary  to  prove  the  offense  charged  to  the  whole  extent  laid.   ) 
It  is  quite  sufficient  to  prove  so  much  of  the  charge  as  constitutes  / 
an  offense  punishable  by  law." 

In  this  case,  if  the  agreement  between  Hunt  and  the  defendant 
was  in  law  a  conspiracy,  the  proof  established  such  conspiracy,  and 
the  substantive  crime  charged  in  the  indictment  was  proved,  and 
the  allegation  that  Withers  was  a  party  to  such  conspiracy  was 
surplusage,  and  not  rendered  material  by  the  form  of  the  allega- 
tion ;  and  hence  it  was  not  necessary  to  prove  such  allegation. 
This  seems  to  have  been  the  view  of  this  court  in  Paul  v.  The  State, 
12  Texas  Ct.  App.,  346,  where  the  same  question  occurred,  but  was 
not  discussed  by  the  court, —  the  case  having  been  disposed  of  upon 
another  ground.  Our  opinion  is  that  the  trial  court  did  not  err  in 
giving  the  charge  complained  of  nor  in  refusing  the  special  charges 
mentioned. 

The  paramount  question  in  the  case  is,  does  the  agreement  between 
Hunt  and  the  defendant,  within  the  meaning  of  the  law,  constitute 
the  offense  of  conspiracy?  Our  Penal  Code  defines  the  offense  of 
conspiracy  to  be  a  positive  agreement  entered  into  between  two  or 
more  persons  to  commit  one  of  certain  named  offenses,  burglary 
being  one  of  the  offenses  named.    (Penal  Code,  arts.  800,  802,  804.) 
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An  "  agreement,"  as  defined  by  Webster,  is  "  the  onion  of  two  or  more 
minds  in  a  thing  done  or  to  be  done.  A  coming  or  knitting  together 
of  minds."  One  of  the  definitions  of  the  term  given  by  Bouvier  is: 
"  A  coming  together  of  parties  in  opinion  or  determination ;  the 
union  of  two  or  more  minds  in  a  thing  done  or  to  be  done;  a  mut- 
ual assent  to  do  a  thing."  Another  definition  quoted  by  the  last 
named  author  is,  that  it  "  consists  of  two  persons  being  of  the  same 
mind,  intention,  or  meaning,  concerning  the  matter  agreed  upon." 
(1  Bouv.  Law  Die,  title  "  Agreement.") 

Such  being  the  recognized  meanings  of  the  term  "  agreement," 
we  are  of  the  opinion  that  the  transaction  between  Hunt  and  the 
defendant  did  not  constitute  such  a  union  of  their  minds,  such  a  con- 
currence of  purpose,  intention  and  determination,  as  the  law  contem- 
plates in  defining  a  conspiracy.  Hunt  at  no  time  intended  to  commit, 
or  to  assist  in  the  commission  of,  the  burglary.  His  assent  that  it 
should  be  committed  was  feigned,  not  real.  If  it  was  in  the  mind 
of  the  defendant  to  commit  the  burglary,  Hunt  was  not  of  the  same 
mind,  for  be  did  not  intend  to  commit  it  or  aid  in  its  commission, 
but  on  the  contrary  he  intended  to  prevent  its  commission.  There 
was  in  fact  no  agreement  on  his  part  to  engage  in  the  commission 
of  the  burglary.  There  was  in  fact  no  union  or  concert  of  his  will 
with  that  of  the  defendant,  and  such  union  or  concert  of  wills  mast 
exist  to  constitute  conspiracy.  (2  Bish.  Cr.  Law,  §  190.)  A  con* 
spiracy  cannot  be  committed  by  one  person  alone.    (Id.,  §  187.) 

This  being  our  view  of  the  law,  we  hold  that  the  evidence  fails  to 
prove  a  conspiracy,  and  the  conviction  is  therefore  set  aside,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  February  20,  1886.] 


[No.  1949.] 
Sam  Watson  v.  The  Stats. 

1.  Practice.—  Appeal  Bond  from  the  justice's  to  the  county  court  wUch  re- 

quires  the  personal  appearance  of  the  defendant  at  the  next  term  of  the 
county  court  imposes  a  condition  not  required  by  the  statute,  and  makes  the 
bond  more  onerous  than  a  statutory  appeal  bond. 

2,  Same  —  Surplus  age.—  If  an  appeal  bond  in  a  criminal  cause  contains  a  con- 

dition not  required  by  the  Code  of  Procedure,  it  cannot  be  treated  as  mere 
surplusage. 
8.  Same  —  Right  of  Appeal. —  The  right  of  appeal  in  such  cases  is  not  avail- 
able to  a  defendant  unless  he  files  with  the  justice  of  the  peace  a  valid 
statutory  appeal  bond  enforceable  against  him  and  his  sureties* 


1886.]  Watson  v.  The  State.  383 

Opinion  of  the  court* 

Appeal  from  the  County  Court  of  Brazoria.    Tried  below  before 
the  Hon.  H.  Masterson,  Count}7  Judge. 

The  opinion  discloses  the  entire  case. 

e/.  27.  Norma,  for  the  appellant 

J.  3.  Burts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  Defendant  was  convicted  in  a  justice's  court  of 
an  assault,  and  was  fined  $5.  He  appealed  to  the  county  court, 
where  his  appeal,  upon  motion  of  the  county  attorney,  was  dismissed 
upon  the  ground  that  the  appeal  bond  was  more  onerous  than  the 
law  required,  in  that  it  was  conditioned  for  the  "  personal  appear* 
ance  "  of  the  defendant  before  the  county  court.  In  all  other  re- 
spects the  bond  is  in  proper  form,  and  conditioned  in  accordance 
with  the  statute.  (Code  Crim.  Proa,  arts.  854-5 ;  Will.  Cr.  Forms, 
810,  p.  391.) 

Said  condition  in  the  bond  which  requires  the  defendant  "to  make 
his  personal  appearance  before  the  next  regular  term  of  the  county 
court,"  etc.,  and  "from  day  to  day  thereafter,  and  not  depart  from 
said  county  court,"  etc.,  is  certainly  a  condition  which  is  not  required 
by  the  statute,  and  renders  the  bond  more  onerous  than  a  statutory 
appeal  bond  in  such  cases.  It  has  uniformly  been  held  in  this  State 
that  a  statutory  bond  must,  in  every  essential  particular,  conform 
to  the  statute,  and  when  it  contains  a  condition  more  onerous  than 
required  by  the  statute  the  bond  is  a  nullity;  and  that  a  condition 
in  a  bond  not  required  by  the  statute  cannot  be  treated  as  surplus* 
age.  (Turner  v.  The  State,  14  Texas  Ct.  App.,  168,  and  cases  therein 
cited.) 

While  it  was  the  defendant's  right  to  appeal  from  the  justice's 
judgment,  it  devolved  upon  him,  in  order  to  avail  himself  of  such 
right,  to  file  with  the  justice  a  valid  appeal  bond,  such  as  is  required 
by  the  statute, —  such  as  would,  in  case  of  forfeiture  thereof,  support 
a  judgment  against  him  and  his  sureties.  Having  failed  to  file  such 
a  bond,  the  defendant  has  no  just  cause  of  complaint  against  the 
judgment  of  the  court  dismissing  his  appeal*  and  said  judgment  is 
affirmed. 

Affirmed* 

[Opinion  delivered  February  20, 1886.] 
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[No.  1978.] 

Louis  Nash  v.  The  State. 

Burglary.—  Foecible  Entry  in  order  to  constitute  burglary  is  not  constituted 
alone  by  the  entrance  of  the  entire  body.  It  is  sufficient  if  only  the  band  is 
introduced  into  the  house  for  the  purpose  of  admitting  the  body  with  the 
ultimate  intent  of  committing  a  felony.  See  the  opinion  and  the  statement 
of  the  case  for  evidence  held  sufficient  to  support  a  conviction  for  burglary. 

Appeal  from  the  Distriot  Court  of  Kaufman.  Tried  below  before 
the  Hon.  Anson  Eainey. 

The  conviction  was  for  the  burglary  by  force,  with  intent  to  com- 
mit theft,  of  the  mill  house  of  H.  J.  Snow  and  Frank  Fude,  in  Kauf- 
man county,  Texas,  on  the  4th  day  of  March,  1885.  A  term  of  two 
years  in  the  penitentiary  was  the  penalty  assessed  against  the  ap- 
pellant Dick  Mathews  and  Alf  Gantt  were  joined  in  the  indict- 
ment,  but  appellant  was  alone  upon  trial. 

Frank  Fude  was  the  first  witness  for  the  State.  He  testified  that 
he  was  a  member  of  the  firm  of  Snow  &  Pude,  which  operated  a 
gin  and  mill  in  the  town  of  Kaufman,  Kaufman  county,  Texas.  On 
or  about  January  1, 1885,  witness  discovered  that  five  sacks  of  flour 
had  been  taken  from  the  mill  through  a  trap-door.  The  trap-door 
was  about  two  feet  square  in  size,  and  was  fastened  to  the  mill  floor 
by  two  hinges  at  one  side,  and  was  opened  by  being  raised  up  from 
the  inside.  On  or  about  March  4,  1885,  witness  set  a  gun  with  the 
trigger  so  attached  to  the  trap-door  that  when  it  was  raised  it  would 
discharge  the  gun.  The  gun  was  so  placed  that,  being  discharged, 
the  charge  would  be  propelled  towards  the  trap-door.  It  was  so 
arranged  that  it  would  not  be  discharged  unless  the  trap-door  was 
partially  raised.  It  would  have  to  be  raised  at  least  twelve  and  per- 
haps eighteen  inches  in  order  to  discharge  the  gun.  Witness  placed 
a  sack  of  flour  partly  on  the  trap-door,  and  left  the  mill  late  in  the 
evening.  He  heard  the  report  of  a  gun  about  bod-time  that  night, 
and  when  he  went  to  the  mill  next  morning  he  found  that  the  gun 
he  had  set  had  been  discharged.  The  trap-door  was  partially  open, 
being  so  held  by  the  sack  of  flour  which  he  had  placed  on  it.  He 
found  several  tracks,  a  coat,  a  sack  and  a  knife  under  the  mill  He 
did  not  recognize  the  coat  and  sack,  but  recognized  the  knife  as  one 
which  belonged  to  himself  and  Snow,  and  which  was  taken  from  the 
mill  several  months  before.  Witness  showed  the  coat,  sack  and 
knife  to  Snow  and  others  on  the  morning  he  found  them.    Witness 
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did  not  know  how  the  parties  got  under  the  mill,  and  thought  they 
crawled  under  through  a  hole  made  by  the  removal  of  a  plank. 
The  under  part  of  the  house  and  the  engine  room  were  raised  from 
the  ground,  but  the  space  was  planked  up.  Parties,  however,  could 
find  places  through  which  they  could  get  under  the  house  and  into 
the  engine  room  without  breaking.  The  witness  found  near  the 
mill  a  square  which  was  taken  from  a  shop  adjoining  the  mill  on 
the  same  night.  Witness  gave  no  one  his  permission  to  enter  the 
mill  or  gin  house.  Witness  lived  within  three  hundred  yards  of  the 
mill  house,  and  other  persons  lived  about  it.  Chickens  habitually 
roosted  under  the  mill.  Witness  missed  nothing  from  his  mill  on 
the  morning  after  the  gun  was  discharged,  and  did  not  think  any- 
body got  into  the  mill  on  the  night  before.  The  sack  which  the 
witness  found  under  the  mill  was  branded  either  H.  T.  M.  or  M. 
T.  H. 

H.  J.  Snow  testified,  for  the  State,  that  he  and  Pude  were  part- 
ners in  the  mill  and  gin  business,  but  Pude  had  exclusive  care, 
management  and  control  of  the  mill,  gin  and  premises.  Witness 
knew  nothing  about  the  setting  of  the  spring  gun,  as  detailed  by 
Fade.  On  the  morning  after  the  gun  was  said  to  have  been  dis- 
charged, Pude  showed  witness  a  coat,  sack  and  knife  which  were 
said  to  have  been  found  under  the  mill.  Witness  recognized  the 
coat  as  the  property  of  defendant.    He  did  not  recognize  the  sack. 

Alf  Gantt  testified,  for  the  State,  that  he  lived  about  one  mile 
from  Kaufman.  Early  in  March,  1885,  witness,  Dick  Mathews  and 
defendant  went  to  town  for  the  avowed  purpose  of  getting  some 
chickens.  On  the  way  Mathews  said  that  if  they  went  to  the  mill 
he  was  going  into  the  mill  and  get  some  flour.  The  defendant 
replied  that  he  would  have  nothing  to  do  with  going  into  the  mill 
or  taking  flour,  and  that  he  wanted  nothing  but  chickens.  The 
witness,  defendant  and  Mathews  went  to  the  mill,  and  all  crawled 
under  it  in  quest  of  chickens.  While  under  the  mill  Mathews  called 
witness's  attention  to  a  trap-door  in  the  floor  of  the  mill,  and- told 
witness  to  raise  it.  Witness  undertook  to  raise  it,  when  a  gun  was 
discharged,  and  witness,  defendant  and  Mathews  ran  offi  The 
three  parties  agreed  to  go  into  the  mill  and  get  flour  before  they 
got  to  it.  Before  the  trap  gun  was  sprung  Mathews  went  into  a 
shop  near  the  mill  and  got  a  square.  Defendant  was  somewhere- 
near  the  trap-door  when  the  gun  was  discharged. 

Cross-examined,  the  witness  said  that  be,  defendant  and  MhAhews- 
started  to  town  to  get  chickens  and  not  to  break  into  the- mill.. 
When,  on  the  way,  Mathews  proposed  to  go  into  the  mill,  defend- 
Voi*  XX— 25 
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ant  objected,  and,  witness  thinks,  objected  a  second  time  when 
Mathews  told  witness  to  raise  the  trap-door.  Witness,  defendant 
and  Mathews  went  into  and  got  flour  from  the  mill  in  January, 
1885,  bat  did  not  go  into  the  mill  on  the  night  charged  in  the 
indictment.    The  State  closed. 

H.  T.  Nash  testified,  for  the  defense,  that  his  father  raised  the 
defendant,  and  that  he  had  known  the  defendant  all  his  life.  His 
reputation  for  honesty,  until  charged  with  this  offense,  had  been 
good.  Defendant  at  first  denied  to  witness  that  he  knew  anything 
about  the  attempted  burglary  of  the  mill,  but  the  witness  pressed 
him,  telling  him  he  wanted  to  know  the  truth  about  it,  and  defend- 
ant confessed  that  he  was  present  when  the  gun  was  discharged. 
He  said  that  be,  Mathews  and  Gantt  came  to  town  together,  but 
bad  no  understanding  to  break  into  the  mill  or  to  take  flour;  that 
they  went  only  to  get  some  chickens;  that  something  was  said  en 
route  about  going  into  the  mill  and  getting  flour,  but  he  told  the 
other  two-parties  promptly  that  he  would  have  nothing  to  do  with 
such  an  enterprise;  that  he  went  under  the  mill  in  quest  of  chickens; 
that  one  of  the  others  went  into  a  neighboring  shop  and  got  a  square, 
which  he,  defendant,  told  him  not  to  take ;  that  one  of  the  others 
then  proposed  to  enter  the  mill  and  get  some  flour,  and  that  he 
attempted  to  dissuade  the  others,  and  said  again  that  he  would  have 
nothing  to  do  with  going  into  the  mill,  and  that  in  fact  he  had 
nothing  to  do  with  the  attempt  to  get  in. 

EL  T.  Moore  testified,  for  the  defense,  that  he  bad  known  the 
defendant  about  twelve  years,  and  had  had  him  in  bis  employ. 
Defendant's  reputation  for  honesty  had  been  good.  Witness 
thought  he  could  explain  the  peculiarity  about  the  sack  found  at 
the  mill.  "I  suppose  the  defendant,  when  he  lived  with  me,  saw 
my  sacks  branded  H.  T.  M.,  and,  in  order  to  distinguish  his  own 
sacks  since,  may  have  branded  them  with  my  brand  transposed, 
thus,  M.  T.  H." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

H.  P.  Teague,  for  the  appellant 

J.  H.  BurU,  Assistant  Attorney-General,  for  the  State. 

Hubt,  Judge.    This  is  a  conviction  for  burglary,  by  entering  a  mill 
bouse  with  intent  to  commit  theft. 
The  only  question  presented  deemed  worthy  of  discussion  is 
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whether  the  proof  shows  a  burglarious  entry,  or  rather  was  there  in 
law  an  entry  at  all? 

From  the  evidence  it  appears  that  there  was  a  trap-door  in  the 
floor,  which  opened  upward  on  hinges.  The  proprietor  of  the  mill, 
because  of  prior  depredations  of  like  character,  suspected  other  bur- 
glarious attempts,  and,  to  prevent  their  success,  placed  over  the  trap- 
door "  a  spring  gun."  In  order  to  fire  this  gun  the  door  would  have 
to  be  raised  about  twelve  inches.  On  the  night  of  the  attempted 
burglary  and  theft,  one  of  the  party  of  would-be  burglars  placed  his 
hand  under  the  door  and  raised  it,  and,  while  pushing  the  door  up- 
ward, the  gun  fired.  Next  morning  the  door  was  partly  open, 
being  held  in  this  position  by  a  sack  of  flour  which  had  been  placed 
on  it,  and  which  bad  evidently  caught  under  the  edge  of  the  door 
when  the  gun  fired,  and  it  fell  back. 

As  before  suggested,  did  this  act  constitute  an  entry  within  the 
meaning  of  the  statute?  "  An  entry  is  not  confined  to  the  entrance 
of  the  whole  body;  it  may  consist  of  the  entry  of  any  part,  for  the 
purpose  of  committing  a  felony." 

When  the  door  was  raised,  say  twelve  inches,  the  hand  that  raised 
the  door  was  in  the  house,  and  by  virtue  of  the  above  excerpt  from 
the  statute,  we  think  the  entry  was  complete.  This  view  is  most 
evidently  sustained  by  the  opinion  in  Franco  v.  The  Stats,  42  Texas, 
276.  In  that  case  the  hand  was  introduced  for  the  purpose  of  effect- 
ing an  entrance  by  the  whole  body,  for  the  purpose  of  raising  the 
window — a  breaking  at  law,  through  which  the  party  might  in 
fact  enter.  The  primary  intent  being  a  breaking  by  raising  the 
window,  the  ultimate  intent  being  a  felony,  the  court  held  such 
entry  complete  and  burglarious. 

The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  February  24, 1886.] 


[No.  1929.] 

J.  H.  Habrison  v.  The  State. 

Mubdrr — Evidence  —  Confessions  —  Case  Stated.—  The  State,  in  a  trial 
for  murder,  proved  by  one  J.  W.  Levy  that  the  defendant,  a  few  minutes 
after  the  homicide,  said  that  he  killed  the  deceased  to  save  his  own  life.  E. 
Levy  testified  that  *  he  heard  the  defendant's  statement  to  J.  W.  L.  and 
that  the  statement  was  that  he  killed  the  deceased  to  "save  himself"  or 
" protect  himself."    The  defense  proposed  to  prove  by  one  W.  that  three  or 
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four  minutes  after  the  homicide,  the  defendant,  in  reply  to  witness's  ques- 
tion, said  that  he  killed  the  deceased  to  "  protect  his  wife  and  child/'  The 
trial  court  rejected  the  evidence  because,  1,  "  the  defendant  was  under  arrest 
and  in  custody  for  the  same  offense  of  which  he  stands  indicted  at  the  time 
the  statement  was  made.*1  8.  "  Because  the  proposed  statement  was  differ- 
ent from,  and  inconsistent  with,  the  statements  previously  made  to  the 
Lerys."  8.  "  Because  the  same  was  not  spontaneous,  but  appeared  to  bave 
been  made  after  the  defendant  must  hare  considered  of  his  defense.*'  Bdd9 
that  the  ruling  of  the  trial  court  was  error.  In  the  first  place,  article  760  of 
the  Code  of  Criminal  Procedure  is  not  intended  to  operate  against  a  defend- 
ant, and  cannot  be  invoked  by  the  State  to  exclude  the  declarations  of  the 
defendant  made  when  in  custody,  if  the  same  be  otherwise  admissible.  In 
the  second  place,  the  rule  is  that,  if  such  declarations  were  so  nearly  con- 
nected with  the  main  transaction  as  to  be  a  part  thereof,  the  fact  that  they 
were  conflicting  or  inconsistent  cannot  be  made  the  test  of  their  admissibil- 
ity. In  the  third  place  the  purport  of  the  testimony  of  the  Levys  is  not  of 
a  character  to  render  the  rejected  declaration  so  far  inconsistent  as  to  destroy 
its  spontaneity.  See  the  opinion  in  extenso  on  the  question. 
2.  Same— Case  Approved. —  The  rejected  statement  was  admissible,  in  view  of 
the  testimony  of  the  State's  witnesses  Levy,  under  the  additional  rule  that, 
when  a  confession  or  admission  is  introduced  in  evidence  against  a  party, 
such  party  is  entitled  to  prove  the  whole  of  what  he  said  upon  the  subject, 
in  explanation  of  the  statements  proved  against  him,  whether  made  at  or 
subsequent  to  the  time  he  made  the  confession  or  admission.  For  the  rule 
in  extenso  see  Greene  v.  The  State,  17  Texas  Ct.  A  pp.,  805;  and  note  the 
opinion  for  approval  of  the  same. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
the  Hon.  R  Maltbie. 

The  indictment  charged  the  appellant  with  the  murder  of  Jack 
Goodwin  in  Grayson  county,  Texas,  on  the  27th  day  of  August, 
1885.  His  trial  resulted  in  his  conviction  of  murder  in  the  first 
degree,  and  his  punishment  was  assessed  at  a  life  term  in  the  peni- 
tentiary. 

Albert  By  waters  was  the  first  witness  for  the  State.  He  testified 
that,  at  the  time  of  the  homicide,  he  was  in  the  employ  of  W.  £. 
Harrington,  the  proprietor  of  the  Bank  Saloon  in  Sherman,  Texas, 
as  porter  about  the  saloon.  He  saw  the  shooting.  The  deceased 
was  then,  and  had  been  for  about  four  months,  bar-tender  at  the 
Bank  Saloon.  When  shot,  the  deceased  was  standing  behind  the 
bar  mixing  drinks,  having  a  whisky  and  a  water  glass  in  his  hand. 
Witness  was  standing  by  his  side  with  a  waiter  in  his  band.  De- 
fendant walked  into  the  saloon  at  the  back  door,  pulled  two  pistols 
and  fired  on  deceased,  without  a  word.  Ho  fired  once  across  the 
oounter,  when  deceased  fell.  He  then  changed  pistols,  passed  to 
the  end  of  the  counter,  and  from  that  position  continued  to  fire 
upon  the  deceased,  who  was  then  lying  on  the  floor  behind  the 
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counter.  Witness  could  not  then  see  the  deceased,  but  could  hear 
him  hallooing,  though  not  well  enough  to  distinguish  what  his  words 
were.  Witness  had  often  seen  the  deceased  refuse  to  serve  the  de- 
fendant with  drinks  without  the  money.  Billy  Harrington,  defend- 
ant's brother-in-law,  instructed  the  deceased  not  to  sell  defendant 
whisky  on  credit  The  witness  last  heard  deceased  refuse  defend- 
ant whisky  on  credit,  a,  few  days  before  the  homicide. 

Cross-examined,  the  witness  testified  that  no  one  was  in  the  saloon 
at  the  time  of  the  shooting  save  witness,  defendant  and  deceased. 
Lee  Frost  was  not  in  the  saloon  at  that  time,  or  witness  would  have 
seen  him.  No  one  was  then  engaged  in  a  game  of  billiards.  When 
the  defendant  fired  the  first  shot  the  deceased  was  in  the  act  of 
placing  a  milk-punch  on  a  waiter,  which  the  witness  held  balanced 
on  the  counter  to  the  right  of  the  deceased.  Deceased  used  his 
right  hand  in  placing  the  milk-punch  on  the  waiter,  and  at  the  time 
had  his  left  hand  under  the  counter.  Defendant  certainly  saw  the 
deceased's  right,  but  could  not  have  seen  his  left  hand.  Witness 
had  never  before  testified  about  deceased's  left  hand  being  behind 
the  counter,  because  he  had  never  been,  questioned  as  to  the  position 
of  the  deceased's  left  hand.  No  one  had  talked  with  witness  about 
his  testimony  in  this  case.  Jack  Goodwin  died  a  few  minutes  after 
he  was  shot. 

Doctor  Steever  testified,  for  the  State,  that  he  saw  the  body  of 
the  deceased  shortly  after  he  wasjrilled.  He  was  then  lying  behind 
the  bar  in  the  Bank  Saloon,  in  Sherman,  Texas.  The  last  of  three 
wounds  bruke  the  neck  of  the  deceased,  and  caused  death  in  a  very 
short  time. 

It.  E.  Kelly  testified,  for  the  State,  that,  about  ten  days  before  the 
killing,  the  defendant  applied  to  him  for  the  loan  of  a  pistol.  Wit- 
ness told  defendant  that  he  did  not  own  a  pistol.  About  three 
weeks  before  the  killing,  George  Leonard,  deceased's  associate  bar- 
tender at  the  Bank  Saloon,  got  on  a  protracted  drunk.  While 
Leonard  was  drunk,  the  defendant  said  to  witness  that  George 
Leonard  was  on  a  big  drunk,  and  that,  if  witness  and  some  others 
would  speak  a  good  word  for  him,  defendant,  he  thought  he  could 
get  a  job.  Deceased  was  then  on  watch  at  the  Bank  Saloon.  Wit- 
ness bad  loaned  defendant  a  pistol  a  half  dozen  times  at  least 

Joe  Melton  was  the  rtext  witness  for  the  State.  He  testified  that, 
at  midnight  on  the  Tuesday  night  before  the  Thursday  of  the  killing, 
defendant,  in  a  bad  humor,  complained  to  witness  that  some  one 
had  poured  water  over  the  bed  occupied  by  himself  and  wife.  Wit- 
ness went  with  him  to  bis  room  and  found  water  over  his  bed.    The 
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Getting  overhead  was  tongued  and  grooved,  but  the  planks  had  parted 
3lightly.  Witness  saw  no  evidence  of  water  overhead.  Witness 
was  informed  that  the  room  overhead  was  occupied  by  the  deceased 
.and  his  wife. 

J.  C.  Burns  testified,  for  the  State,  that  about  midnight  of  the 
Monday  or  Tuesday  night  before  the  killing,  defendant  told  him 
that  some  one  had  saturated  his  bed  with  chamber-lye  or  urine,  and 
that  he  could  not  go  home  to  sleep,  as  his  wife  was  afraid  to  occupy 
the  bed.  This  conversation  occurred  while  witness  and  defendant 
were  walking  from  the  Schneider  corner  to  a  point  opposite  the 
Bank  Saloon.  When  that  point  was  reached  defendant  remarked 
that  he  was  much  inclined  to  go  over  to  the  Bank  Saloon  and  make 
that  d — d  son-of-a-b — h  (referring  to  deceased)  shut  up  the  house 
and  go  and  clean  the  water  from  the  bed.  Witness  advised  him  not 
to  take  such  a  step,  but  to  wait  and  see  the  deceased  after  daylight, 
as  possibly  the  deceased  knew  nothing  about  it.  Defendant  replied 
that  he  had  the  tools  to  do  it  with,  and  showed  the  witness  two  pis- 
tols which  he  drew  from  under  his  clothes.  Defendant  said  that 
the  deceased  and  his  wife  occupied  the  room  above  his,  and  that  the 
deceased's  wife  poured  the  urine  over  his  bed.  Witness  then  ad- 
vised defendant  to  take  his  wife  to  his  father-in-law's  bouse,  a  few 
doors  distant  from  his  room,  to  stay  over  night,  and  to  say  nothing 
to  deceased  until  next  morning.  Defendant  finally  said  that  he 
would  act  upon  witness's  advice,  and  left  witness,  and  witness 
watched  him  as  far  as  the  Crockford  Saloon,  about  half  way  to  bis 
room.  If  the  defendant  was  then  an  officer  of  any  kind,  and,  as 
such,  authorized  to  carry  weapons,  the  witness  did  not  know  it. 

Frank  Connelly  testified,  for  the  State,  that  he  was  standing  in 
the  street  in  front  of  the  Anchor  corner  when  the  first  shot 'was 
fired,  at  the  time  of  the  homicide.  He  immediately  ran  to  the  Bank 
Saloon,  and  en  route  observed  Lee  Walker  and  W.  E.  Harrington  then 
standing  in  the  back  door  of  the  Bank  Saloon.  No  one  passed  out  of 
the  saloon  that  the  witness  saw,  after  the  first  shot,  and  before  witness 
reached  the  saloon.  When  he  reached  the  blind  door  of  the  saloon, 
witness  pushed  it  open  and  looked  in.  The  negro  porter,  Albert  By- 
waters,  was  standing  in  the  middle  of  the  floor,  and  defendant  was 
standing  at  the  west  end  of  the  oounter,  firing  his  pistol.  Witness 
oould  see  his  pistol  each  time  it  was  thrown  down  to  shoot,  but  did 
not  see  it  at  either  explosion.  Defendant  fired  several  shots,  down- 
ward, towards  the  floor,  while  the  witness  stood  at  the  door,  but  wit- 
ness could  not  see  at  whom  or  at  what  he  was  shooting.  He  conld 
hear  some  one  shuffling  about,  and  begging  not  to  be  killed.    After 
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the  shooting  defendant  stepped  out  at  the  front  door  with  a  pistol 
in  each  hand,  and  told  the  people  who  had  congregated  to  step  aside 
and  let  him  pass.  They  did  so,  and  defendant  walked  off  down  the 
sidewalk  towards  the  hardware  store.  Witness  saw  Al.  Rouse  pass 
into  the  Bank  Saloon  after  the  shooting.  He  did  not  see  Lee  Frost 
at  all. 

Cross-examined,  the  witness  testified  that  the  shooting  occurred 
in  broad  daylight,  about  noon,  in  the  Bank  Saloon,  on  the  northeast 
corner  of  the  public  square  in  the  city  of  Sherman,  Texas.  The 
streets  at  the  time  were  full  of  people.  When  witness  got  to  the 
door,  there  was  no  person  other  than  By  waters,  defendant  and  de- 
ceased in  the  saloon.    He  met  no  one  coming  out  of  the  saloon. 

Joseph  L.  Cobb,  testifying  for  the  State,  identified  a  pistol  exhib- 
ited as  the  pistol  which  he  loaned  the  defendant  a  week  or  ten  days 
before  the  killing.  He  had  loaned  that  pistol  to  the  defendant  on  at 
least  two  previous  occasions. 

P.  P.  Houck  testified,  for  the  State,  that,  when  the  shooting  com- 
menced, he  was  in  Levy's  store,  which  stood  in  the  rear  of  the  Bank 
Saloon.  Witness  ran  out  into  Houston  street  and  went  into  the 
saloon  through  the  Houston  street  entrance.  When  he  got  into  the 
saloon,  he  saw  a  man  step  to  the  open  end  of  the  bar  counter  and 
fire  five  times.  He  then  heard  some  one  say,  u  O  S  don't! "  Witness 
did  not  recognize  the  party  who  did  the  shooting. 

Lee  Frost  was  the  next  witness  for  the  State.  He  testified  that 
he  left  the  "  S.  E."  Saloon,  south  of  the  public  square  in  Sherman, 
at  precisely  12  o'clock,  M.,  to  go  to  his  dinner.  The  "S.  E."  and 
the  Bank  saloons  were  about  one  and  a  half  blocks  apart.  Witness 
stepped  into  the  Bank  Saloon  and  engaged  Jack  Goodwin  in  con- 
versation across  the  counter.  Goodwin  was  near  the  east  end  of  the 
counter,  mixing  some  drinks.  By  waters  stood  east  and  to  the  right 
of  deceased,  behind  the  counter.  He  held  one  end  of  a  waiter,  the 
other  end  resting  on  the  counter.  Defendant  came  into  the  saloon 
through  the  side  or  Houston  street  door.  He  walked  up  to  the  bar, 
drew  his  pistol,  and,  without  a  word,  commenced  shooting.  De- 
ceased fell  at  the  first  shot,  and  witness  ran  out  at  the  front  door. 
He  heard  other  shots  fired  after  he  got  out  of  the  saloon. 

AL  Rouse  testified,  for  the  State,  that  he  was  in  the  "Q.  T." 
Saloon,  a  short  distance  from  the  Bank  Saloon,  when  the  first  shot 
was  fired.  He  started  immediately  to  the  place  of  the  shooting. 
He  met  Lee  Frost  on  Houston  street,  between  Schneider's  store  and 
the  Bank  Saloon.  Lee  remarked,  as  he  passed :  "  John  Harrison  is 
killing  Jack."    When  the  witness  got  near  the  door,  defendant 
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came  oat  of  the  saloon  with  his  pistols  in  his  hands.  He  said  noth- 
ing. Witness  stepped  into  the  saloon  and  heard  groaning.  He 
then  passed  behind  the  counter  and  found  the  deceased  lying  on 
the  floor,  his  feet  pointing  east,  his  head  under  the  counter,  and  his 
body  bent  One  hand  clasped  a  spoon.  Witness  turned  him  over, 
but  he  was  too  far  gone  to  speak.  A  waiter  containing  some  glasses, 
one  filled  with  a  milk  punch,  was  resting  on  the  east  end  of  the 
counter.  The  witness  found  a  glass  on  the  floor,  and  near  the 
body,  which  still  contained  a  little  of  a  rum  punch. 

Ed.  Steedman  testified,  for  the  State,  that  be  was  standing  at  the 
Anchor  corner  when  the  deoeased  was  killed.  He  understood  some 
one  to  say  that  "  the  judge  is  shot."  He  then  ran  to  the  Bank 
Saloon,  opened  the  lattice  door  and  passed  in  and  saw  the  defendant 
shooting.  He  then  saw  the  defendant  pass  out  of  the  saloon  witb 
his  pistols  in  his  hands,  and  walk  off  in  a  southerly  direction,  towards 
the  jail. 

Lee  Walker  testified,  for  the  State,  that,  at  the  time  of  the  homi- 
cide, he  was  standing  at  the  side  or  Houston  street  door  of  the  Bank 
Saloon,  talking  to  W.  E.  Harrington.  At  about  12,  M.,  defendant 
passed  through  the  Houston  street  entrance  into  the  saloon,  and 
went  through  it  towards  the  bar.  Witness  then  heard  the  shoot- 
ing and  remarked  to  Harrington  that  defendant  was  killing  his  bar- 
tender. 

Constable  S.  £.  Wright  testified,  for  the  State,  that  he  was  en- 
gaged  in  the  court-house  at  the  time  of  the  killing.  When  he  heard 
the  first  shot  he  ran  immediately  towards  the  Bank  Saloon,  and  met 
the  defendant,  with  a  pistol  in  each  hand,  going  towards  the  jail. 
He  surrendered  to  witness,  but  made  no  statement  about  the  killing. 
About  one  minute  had  elapsed  since  the  last  shot  was  fired. 

Cross-examined,  the  witness  stated  that  upon  the  surrender  of  de- 
fendant witness  took  his  pistols,  and  walked  him  across  the  street 
into  the  court-house,  and  shortly  afterwards  delivered  him  to  Jailer 
O'Callahan.  Defendant  had  no  conference  with  his  wife  while  in 
the  custody  of  the  witness. 

J.  W.  Levy  testified,  for  the  State,  that  he  was  the  proprietor  of  a 
store  situated  two  doors  south  of  the  Bank  Saloon  in  Shermant 
Texas.  Witness  started  to  his  dinner  about  noon  on  the  day  of  the 
homicide.  When  he  reached  the  hardware  store,  two  doors  south 
of  his  store,  witness  heard  a  shot  fired  in  the  Bank  Saloon.  He 
turned  baok,  and  when  he  reaohed  the  front  of  his  own  store,  be 
saw  the  defendant,  with  a  pistol  in  each  hand,  step  out  of  the  saloon 
and  start  off  south.    As  he  passed,  the  witness  asked  him:  u  What 
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are  you  doing  with  those  pistols ?"    The  defendant  replied:  "I  did 
It  to  save  my  own  life." 

Ed.  Lovy  testified,  for  the  State,  that  he  was  standing  near,  and 
•heard  J.  W.  Levy,  just  after  the  shooting,  ask  defendant:  "  What 
is  the  matter?"  Defendant  replied  that  he  had  to  do  it  to  save 
himself  or  protect  himself.  Witness  could  not  say  that  the  word 
the  defendant  used  was  "save"  or  u protect." 

Ben.  Mathews  testified,  for  the  State,  that  he  was  the  proprietor  of 
the  new  Southern  Hotel  in  Sherman,  Texas.  The  defendant,  de* 
ceased  and  their  wives  boarded  with  the  witness  until  a  very  few 
days  before  the  homicide.  They  occupied  rooms  across  the  street 
in  the  old  Byrd  Anderson  house,  the  defendant  and  his  wife  occu- 
pying a  room  on  the  ground  floor,  and  the  deceased  and  his  wife  the 
room  directly  overhead.  The  witness  heard  of  the  water  being 
poured  over  the  defendant's  bed,  on  the  morning  after  it  was  said 
to  have  occurred.  He  went  to  the  room  and  examined  it,  but  could 
find  no  indications  that  water  had  been  poured  into  that  room  or 
from  the  room  above.  The  floor  of  the  deceased's  room  was  closely 
tongued  and  grooved,  and  was  heavily  carpeted.  Tbe  ceiling 
of  the  defendant's  room  was  closely  tongued  and  grooved.  The 
overhead  room  was  scoured  and  washed  a  few  days  afterwards,  and 
the  floor  was  not  penetrated  by  the  water.  Though  water  was 
poured  plentifully  over  the  floor  it  did  not  leak  a  drop. 

Juliu3  Zimmerman  testified,  for  the  State,  that  he  knew  both  the 
defendant  and  deceased.  Those  two  gentlemen  were  not  on  very 
good  terms  at  the  time  of,  and  for  some  time  before,  the  killing. 
The  deceased  had  often  refused  to  sell  drinks  to  the  defendant  on 
credit.  Witness  had  refused  to  credit  the  defendant  for  drinks. 
For  a  year  prior  to  tbe  killing  the  defendant  had  been  drinking 
very  hard,  but  witness  could  not  say  that  he  was  drinking  at 
the  time  of  the  killing.  Defendant  harbored  hard  feelings  towards 
the  deceased  because,  as  he  said,  the  deceased  kept  him  from  secur- 
ing employment  with  his,  defendant's,  brother-in-law,  Harrington, 
the  proprietor  of  the  Bank  Saloon.  The  State  closed. 
•  Charles  Whitehurst  was  the  first  witness  for  the  defense.  He 
testified  that  he  was  at  the  livery-stable  of  Gunter  &  Kelly  on  the 
morning  of  the  killing.  At  about  half-past  11  o'clock  on  that  day 
the  defendant  passed  the  livery-stable,  en  route  to  old  man  Har- 
rington's house,  where  he  was  then  staying.  He  stopped  at  the 
stable  about  five  minutes,  and  walked  on  towards  Harrington's 
house.    Witness  had  no  recollection  of  seeing  defendant  going  back. 

J.  B.  Cartwright  testified,  for  the  defense,  that  he  was  employed 
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at  the  Harrington  House,  just  north  of  old  man  Harrington's  private 
residence.  Abont  five  minutes  before  the  killing,  defendant  passed 
to  the  street  through  the  alley  leading  from  the  room  he  then  occu- 
pied in  old  man's  Harrington's  house.  Witness,  who  was  then  ring- 
ing the  dinner  bell,  advised  defendant  to  wait  for  dinner  before 
going  to  town,  dinner  being  then  ready.  Defendant  made  some  un- 
intelligible reply,  and  went  on  towards  Gunter  &  Kelly's  stable. 

John  Young  testified,  for  the  defense,  that  he  left  his  store  at 
exactly  12  o'clock  to  go  to  dinner.  He  stopped  at  Schneider's 
corner,  just  opposite  the  Bank  Saloon,  to  talk  to  Dave  Bryant  He 
and  Bryant  had  been  in  conversation  not  exceeding  two  minutes 
when  defendant  passed  them,  crossed  Houston  street,  and  entered 
the  Bank  Saloon  at  the  Houston  street  door.  Within  another  min- 
ute witness  heard  the  shooting.  Witness's  store  was  not  exceeding 
one  hundred  and  fifty  yards  from  Schneider's  corner. 

W.  E.  Harrington  testified,  for  the  defense,  that  he  was  the  pro- 
prietor of  the  Bank  Saloon  at  the  time  of  the  killing.  At  about  12 
o'clock  on  the  day  of  the  homicide,  he  and  Lee  Walker  were  stand- 
ing at  the  Houston  street  door  of  the  saloon.  Defendant  came 
down  Houston  street,  passed  into  the  saloon  at  the  Houston  street 
door,  remarking,  as  he  went  in:  "Howdy,  Bill."  The  shooting 
commenced  shortly  afterwards. 

0.  B.  Wandelohr  testified,  for  the  defense,  that  about  the  time  the 
shooting  ceased,  he  started  across  the  square  to  the  court-house  from 
his  office.  He  met  the  defendant  and  Officer  Wright  at  the  inter- 
section of  the  halls  which  crossed  the  ground  floor  of  the  court- 
house, and  went  with  them  into  the  justice's  office.  As  soon  as  the 
crowd  was  locked  out,  witness  asked  defendant:  "How  did  you 
come  to  do  this?"  The  State  objected,  and  the  witness  was  not 
permitted  to  repeat  the  defendant's  reply,  but  it  is  stated  in  sab- 
stance  in  the  opinion  of  this  court. 

Mrs.  J.  H.  Harrison,  the  wife  of  the  defendant,  was  his  next  wit- 
ness. Jhe  opinion  of  the  court  sets  out,  in  full,  her  testimony  in 
chief.  On  her  cross-examination  the  witness  said  that  she  had 
never  before  testified  in  relation  to  this  homicide.  She  had  never 
denied  that  the  killing  was  done  on  her  account,  nor  had  she  ever 
stated  that  she  was  ignorant  of  the  cause  which  led  to  the  killing. 
Witness  had  a  conversation  with  Mrs.  Mathews,  a  few  days  before 
this  trial,  in  which  Mrs.  Mathews  asked  if  witness  did  not  remem- 
ber that  she,  witness,  on  the  day  of,  and  just  after  the  killing,  said 
to  her,  Mrs.  Mathews:  "God  knows  I  don't  know  why  he  killed 
him.    I  would  rather  he  had  killed  me."    Witness  replied  then,  and 
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reiterates,  that  she  had  no  recollection  of  saying  any  such  thing. 
Witness  did  not  recollect,  nor  did  she  believe,  that  at  her  father's 
house  or  any  where  else,  in  the  presence  of  Mrs.  Mathews,  Mrs. 
Hartsfield,  Mrs.  Bouse  or  any  body  else,  she  had  ever  made  the 
remark  imputed  to  her,  or  a  remark  in  any  degree  similar  to  it. 
About  ten  minutes  after  the  shooting,  the  witness  was  advised  by 
Mr.  Nat  Gunter,  one  of  the  defendant's  counsel,  not  to  talk  about 
the  killing. 

M.  O'Callahan,  jailer,  testified  that  he  received  the  defendant 
from  Officer  Wright  about  2  o'clock  on  the  evening  of  the  killing, 
and  had  had  him  in  charge  ever  since.  During  that  time  the  defend- 
ant and  his  wife  have  never  had  an  interview  out  of  witness's  sight 
and  hearing. 

C.  A.  Buckler  testified  that  he  had  been  of  counsel  for  the  de- 
fense ever  since  the  homicide.  It  was  upon  his  advice  and  that  of 
his  associate  counsel,  Judge  Hare,  that  the  defendant  waived  ex- 
amination, and  introduced  no  evidence  upon  the  coroner's  inquest. 
Defendant's  examining  trial  was  postponed  a  few  days  to  accommo- 
date Judge  Hare,  who  was  engaged  in  the  United  States  commis- 
sioner's court.     The  defense  closed. 

Mrs.  Hartsfield  was  the  State's  first  witness  in  rebuttal.  She  testi- 
fied that  she  heard  Mrs.  Harrison,  the  wife  of  the  defendant,  at  her 
father's  house,  at  about  3  o'clock  on  the  evening  of  the  killing, 
and  in  the  presence  of  Mrs.  Mathews  and  another  lady,  say,  with 
reference  to  the  killing:  UI  don't  know,  God  knows,  what  he  did 
it  for."  She  was  then  weeping  bitterly,  and  was  evidently  in  great 
distress. 

Mrs.  Mathews  testified,  for  the  State,  in  rebuttal,  that  about  2 
o'clock,  and  shortly  after  the  killing,  she  asked  Mrs.  Harrison  why 
her  husband  killed  the  deceased.  Mrs.  Harrison  replied:  "In 
God's  name,  I  don't  know.  I  would  rather  he  had  killed  me." 
This  occurred  at  the  house  of  Mrs.  Harrison's  father  and  in  the  pres- 
ence of  Mrs.  Hartsfield  and  Mrs.  Rouse.  Mrs.  Harrison  was  then 
in  great  distress. 

Mrs.  John  Boland,  Mrs.  Harrison's  sister,  testified,  for  the  State, 
that  a  few  minutes  after  the  shooting,  Mrs.  Harrison  reproached 
her  as  helping  to  aggravate  defendant,  and  said  to  witness:  "You 
are  the  cause  of  this." 

The  State  recalled  Mrs.  Harrison,  who  testified  that  she  had  no 
recollection  of  making  the  statements  imputed  to  her  by  her  sister, 
Mrs.  Boland. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 
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Hare,  Head  ds  Bare,  Buckler  <b  McLean,  and  Brown  &  Grunter, 
for  the,  appellant. 

J.  E.  Burti,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  On  the  31st  day  of  August,  1885,  in  the  city  of 
Sherman,  and  in  the  Bank  Saloon,  Harrison  shot  and  killed  Jack 
Goodwin.  For  this  homicide  he  was  indicted  and  convicted  of 
murder  of  the  first  degree,  his  punishment  being  assessed  at  confine- 
ment in  the  penitentiary  for  life. 
Mrs.  Harrison,  the  wife  of  defendant,  testified  as  follows: 
" I  remember  the  occurrence  of  the  killing  of  Goodwin.  I  was 
at  that  time  at  my  father's  house  (locating  it).  On  the  day  of  the 
killing  my  husband,  the  defendant,  came  home  between  half-past  11 
and  a  quarter  to  12  o'clock.  When  he  came  I  was  in  the  back  room 
of  my  father's  house,  down  stairs.  I  told  him  how  the  deceased, 
Jack  Goodwin,  had  treated  me.  I  told  him  what  the  deceased  had 
said  and  done  to  me  on  the  last  day  of  the  old  settlers'  picnic,  which 
was  Friday,  I  think,  on  the  21st  day  of  August,  1885.  Deceased 
came  down  between  6  and  7  o'clock  in  the  evening.  I  was  stand- 
ing in  the  passage  between  the  two  houses.  Goodwin  then  said 
to  me:  'Johnnie  is  riding  to-day.'  I  said  'yes.'  He  then  asked  me 
where  Nettie  was.  Nettie  is  his  wife.  I  told  him  she  was  gone  to 
supper.  He  stepped  up  to  me  and  took  me  by  the  band  and  said: 
'  Come  in  here  and  let's  have  some  fun,'  and  started  towards  the 
door  of  a  little  room  on  the  south  side  of  the  passage,  the  door  of 
which  opens  into  the  passage.  I  broke  away  from  him  and  ran  to 
the  gate.  I  told  him  never  to  speak  or  look  at  me  again,  and  that 
if  he  ever  spoke  to  me  that  way  again  I  would  tell  my  husband. 
At  the  time  this  occurred  I  did  not  tell  ray  husband  of  it.  On  the 
Tuesday  before  the  killing  Jack  Goodwin  came  home  about  dusk 
in  the  evening,  and  met  me  again  in  the  passage  way  while  I  was 
going  to  my  room.  I  leaned  back  against  the  wall  to  give  him 
room  to  pass,  and  he  came  up  to  me  with  both  hands  and  lifted  me 
through  the  door  into  the  little  room  and  pulled  the  door  to,  I  think 
with  his  foot.  I  then  pushed  the  door  open  with  my  foot,  and  be 
let  loose  of  roe  with  one  hand  to  shut  the  door  again,  when  I  broke 
loose  from  him  and  ran  out  through  the  back  door.  When  he  bad 
hold  of  me  and  had  lifted  me  into  the  little  room,  he  said  something 
that  sounded  like  'I  have  got  you  now.'  When  my  husband  came 
home  on  the  day  of  the  killing,  about  a  quarter  to  12  o'clock,  I  told 
him  this.  He  had  our  child  on  his  lap  when  I  was  telling  it  to  birn. 
He  put  the  child  down  on  the  floor,  and  got  up  and  stood  by  tbe 
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door,  and  turned  pale  like  he  was  going  to  have  a  chill,  and  placed 
his  hand  on  his  head  and  said,  'Oh,  my  God!'  I  said,  'Don't  go 
up  town,9  and  he  said,  'I  will  go  up  stairs.'  He  went  up  stairs.  I 
was  about  to  tell  this  to  my  husband  once,  I  think,  the  even- 
ing before  the  killing,  but  some  one,  think  my  sister,  came  in 
and  I  did  not  tell  him.  The  first  I  knew  of  the  killing  was  hear- 
ing some  negroes  in  the  kitchen  of  the  Harrington  House  talking 
about  some  shooting  up  town.  I  said  to  whoever  it  was  in  the 
room,  I  think  my  mother,  'I  will  go  up  stairs  and  ask  Mr.  Harrison 
what  the  shooting  was  about,'  thinking  that  it  was  some  shooting 
which  had  occurred  before  he  came  home.  I  did  not  know  that  he 
had  gone  out  until  my  sister  told  me  he  was  not  up  stairs,  and  that 
he  had  gone." 

The  homicide  was  upon  the  first  meeting  of  defendant  and 
deceased  after  this  conversation  is  said  to  have  occurred.  A  few 
minutes  after  the  shooting,  the  defendant  told  J.  W.  Levy  that  he 
had  done  it  (the  shooting)  to  save  his  own  life.  Ed.  Levy  states  that 
he  heard  J.  W.  Levy's  question  to  defendant,  and  that  defendant 
answered :     "  I  had  to  do  it  to  save  myself,  or  to  protect  myself." 

Defendant  offered  to  prove  by  0.  K.  Wandelohr  that,  within  from 
three  to  four  minutes  after  the  shooting,  the  time  it  would  take  wit- 
ness to  walk  one  hundred  yards  at  an  ordinary  gait,  he  asked  de- 
fendant what  made  him  do  it,  and  he  replied:  "I  done  it  to  protect 
my  wife  and  child."  That  the  defendant  did  not  seem  excited  at 
first,  but,  when  he  made  the  answer  "  that  it  was  to  protect  his  wife 
and  child,  his,  the  defendant's,  eyes  filled  with  tears,"  etc.  To  this 
proposed  evidence  the  county  attorney  objected,  upon  the  ground 
that  the  proposed  evidence  was  the  declarations  of  defendant,  hear* 
say,  not  res  gesta,  and  hence  not  admissible.  The  court  sustained 
the  objection  and  defendant  excepted  and  saved  his  bill. 

The  learned  judge  appends  the  following  reasons  for  sustaining 
the  objections  of  the  State  and  rejecting  the  evidence:  "1st.  The 
defendant  was  under  arrest  and  in  custody  for  the  same  offense  of 
which  he  stands  indicted,  at  the  time  the  statement  was  made. 

" 2d.  Because  the  proposed  statement  was  different  from  and  in- 
consistent with  the  statement  previously  made  to  the  Levys. 

"  3d.  Because  the  same  was  not  spontaneous,  but  appeared  to  have 
been  made  after  the  defendant  must  have  considered  of  his  defense." 
We  will  notice  these  reasons  of  the  learned  judge  in  the  order 
stated. 

1.  That  defendant  was  under  arrest  for  the  same  offense.  Let 
this  be  conceded,  certainly  it  does  not  follow  that  if  the  facts  pro- 
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posed  are  relevant  and  otherwise  competent,  they  are  not  incompe- 
tent for  defendant  because  he  maybe  in  custody  or  arrest  for  the 
same  offense.  Article  750,  Code  Criminal  Procedure,  can  never  be 
used  against  a  defendant  so  as  to  deprive  him  of  legitimate  evidence. 
This  article  is  a  shield,  but  never  a  weapon  to  be  applied  to  a  de- 
fendant. 

2d.  "  Because  the  proposed  statement  was  different  from  and  in- 
consistent with  the  statement  previously  made  to  the  Levys."  If 
so  nearly  connected  with  the  main  transaction  as  to  be  a  part 
thereof,  the  fact  that  the  declarations  were  the  same,  conflicting  or 
inconsistent,  has  never  been  made  a  test  of  admissibility.  The 
Levys  may  have  mistaken  or  misapprehended  defendant,  or  defend- 
ant may  have  misused  words,  or  have  failed  to  express  his  own 
meaning.  (1  Greenlf.  Ev.,  214.)  That  a  witness  may  misapprehend 
what  is  said  by  a  party  is  demonstrated  in  the  testimony  of  the 
Levys.  J.  W.  Levy  says  that  defendant  stated  "  that  he  had  done 
it  to  save  his  own  life?  Ed.  Levy,  who  heard  J.  W.  Levy's  question 
and  defendant's  answer  thereto,  says  that  defendant  said,  "  I  had 
to  do  it  to  save  myself  or  to  protect  myself?  Now  in  this  the  word 
"  life"  is  not  mentioned.  Again,  J.  W.  Levy  makes  him  say  "he 
had  done  it  to  save  his  own  life;99  Ed.,  that  he  "had  to  do  it  to  save 
myself  or  protect  myself."  It  will  bo  seen  that  while  these  differ- 
ent statements  are  in  substance  the  same,  yet  the  words  used  by 
defendant  are  not  the  same;  and  hence  we  must  infer  that  these 
witnesses,  the  Levys,  reproduced  in  their  testimony  not  the  lan- 
guage actually  used  by  defendant,  but  the  ideas  which  each  be- 
lieved he  conveyed.  If  they  intended  to  reproduce  the  exact 
language  they  certainly  did  not  understand  him  alike,  and  one  of 
the  two  most  evidently  misapprehended  defendant;  and  if  one  made 
a  mistake  as  to  what  words  defendant  said,  may  not  both  have  been 
mistaken?  Can  we,  as  a  postulate,  assume  the  infallibility  of  a  wit- 
ness, and  preclude  the  testimony  of  other  witnesses  which  is  rel- 
evant and  competent  but  for  the  assumed  infallibility  of  the  first! 
We  think  not.  . 

3d.  "  Because  the  same  was  not  spontaneous,  but  appears  to  have 
been  made  after  the  defendant  must  have  considered  of  his  defense." 

We  suppose  the  learned  judge  reached  the  conclusion  that  the 
statement  made  was  not  "spontaneous,"  because  inconsistent  with 
the  statement  previously  made  to  the  Levys.  Let  us  examine  this 
matter.  The  rule  is  that  the  confessions  of  the  accused  are  to  be 
received  with  caution.  Why!  Because,  among  other  reasons,  "tbe 
party  may  fail  to  express  his  own  meaning."    Ed.  Levy  understood 
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him  to  say,  "I  bad  to  do  it  to  save  myself,  or  to  protect  myself." 
Ed.  may  have  understood  him  correctly.  To  Wandelohr  he  stated: 
"I  done  it  to  protect  my  wife  and  child."  How  are  these  state- 
ments inconsistent!  Let  us  concede  that  he  had  stated  to  Ed.  Levy 
that  he  bad  to  do  it  to  save  or  protect  himself.  Would  this  not  be 
true,  and  yet  consistent  with  the  statement  that  he  did  it  to  protect 
his  wife  and  child! 

For  the  purpose  of  this  discussion,  he,  a  short  time  before  the 
killing,  was  informed  by  his  wife  that  deceased  had  made  an  at- 
tempt upon  the  virtue  of  his  wife, —  to  defile  his  bed  and  make  of 
defendant  a  miserable  cuckold.  If  true,  were  the  wife  and  child 
alone  affected?  To  an  honorable  man  was  not  this  "  the  most  un- 
kindest  cut  of  all," — the  most  deadly  stab,  attempted  upon  defend- 
ant? Now,  then,  when  he  stated  that  "  he  had  to  do  it  to  save  or 
protect  himself,"  may  he  not  have  been  referring  to  this  very  mat- 
ter,—  the  advances  of  deceased  towards  his  wife?  If  so,  there  is  no 
conflict  in  the  statements,  and  hence  no  grounds  to  support  the  con- 
clusion of  the  trial  judge  that  the  statement  was  not  spontaneous. 

Upon  another  ground  we  think  this  statement  admissible.  The 
State  introduced  in  evidence  the  statements  made  to  the  Levys  by 
defendant.  Now,  as  they  disagreed  as  to  what  defendant  actually 
stated,  and  as  the  version  of  Ed.  Levy  is  susceptible  of  explanation, 
to  fully  explain  this  statement  the  defendant  had  tbe  right  to  give 
in  evidence  his  statement  to  Wandelohr.  (See  this  subject  most 
fully  and  clearly  discussed  in  Greene  v.  The  State,  17  Texas  Ot. 
App.,  395.) 

We  are  of  opinion  that  the  court  erred  in  rejecting  the  proposed 
evidence ;  for  which  the  judgment  is  reversed  and  the  case  remanded 
for  another  trial. 

Reversed  and  remanded. 

[Opinion  delivered  February  24,  1886.] 


[No.  2017.] 
Ed.  Collins  v.  The  State. 

Murder— Confessions— Cases  Approved.— Under  the  common  law  rule 
the  confession  of  a  defendant,  induced  by  promises  or  threats  which  may 
have  influenced  his  mind,  is  not  admissible  against  him  under  any  circum- 
stances. To  this  rule,  however,  we  have  statutory  exceptions,  one  of  which 
qualifies  such  confession  as  evidence  when,  in  connection  with  it,  the  ac- 
cused makes  a  statement  of  facts  or  circumstances  which  are  found  to  be 
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true,  and  which  conduce  to  establish  his  guilt.  See  the  opinion  in  extento 
for  a  statement  of  facts  made  by  the  accused  in  connection  with  his  confes- 
sion, which,  being  found  to  be  true,  and  conducing  to  the  establishment  of  his 
guilt,  brought  his  confession  within  the  exception  and  qualified  it  as  evidence 
against  him.  Note  also  the  approval  on  this  subject  of  the  rulings  of  this 
court  in  the  cases  of  Womack  v.  The  State,  16  Texas  Ct.  App.,  178;  Wetter  v. 
The  State,  id.,  200;  Owens  v.  The  State,  id.,  448. 

2.  Practice  —  Charge  of  the  Court.— Special  charges,  however  correct,  are 

properly  refused  if  their  substance  is  properly  embraced  in  the  general 
charge.  The  special  charge  requested  in  this  case,  to  the  effect  that  "  the 
confessions  of  a  defendant  are  to  be  received  with  caution,"  was  properly 
refused,  as  being  upon  the  weight  of  evidence. 

3.  Same  —  Privilege  of  Counsel.— The  reading  of  law  books  to  the  jury  is  a 

matter  controllable  by  the  discretion  of  the  trial  court,  and  its  action  thereon 
will  not  be  revised  on  appeal,  except  in  a  clear  case  of  abuse.  Note  this  case 
for  an  instance  in  which  the  trial  court  did  not  abuse  its  discretion  in  restrain* 
ing  the  counsel  for  the  defense  in  reading  from  a  text-book. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
the  Hon.  K.  E.  Beckham. 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  one  Frank  Boldin,  in  Tarrant  county,  Texas,  on  the  19th  day 
of  August,  1885.  His  trial  resulted  in  his  conviction  of  murder  of 
the  first  degree,  his  punishment  being  affixed  at  a  life  term  in  the 
penitentiary. 

Mrs.  W.  H.  Eix  was  the  first  witness  for  the  State.  She  testified 
that,  during  the  summer  and  fall  of  1885,  she  lived  on  the  place  of 
Mr.  Charles  Coppinger,  in  Tarrant  county,  Texas.  Mr.  Coppinger 
and  his  family  left  home  to  visit  England,  on  the  15th  day  of  July, 
1885,  and  left  the  witness  and  her  husband  in  charge  of  his  place. 
The  defendant  was  living  on  Mr.  Coppinger's  place,  and  continued 
to  live  there  until  the  expiration  of  his  time,  on  August  2j  1885. 
The  deceased,  a  negro  boy  named  Frank  Boldin,  had  lived  on  Cop- 
pinger's  place  for  several  years,  and  was  left  on  the  place  by  Coppin- 
ger when  he  started  to  England.  The  defendant  left  Coppinger's 
place  on  the  2d  day  of  August,  when  his  employment  expired.  On  the 
6th  day  of  the  same  month,  one  Tobe  Turner  came  to  the  place  with 
an  order  from  defendant  for  his  unpaid  wages.  The  deceased  dis- 
appeared on  the  19th  day  of  August,  1885.  Between  9  and  10 
o'clock  on  that  morning,  Mr.  Rix  told  the  deceased  to  go  to  the  field, 
south  of  and  in  sight  of  the  house,  turn  some  cattle  out  of  the  field, 
and  bring  up  a  horse  known  as  "Ten  Cents,"  for  him,  Eix,  to  ride 
in  helping  the  deceased  to  drive  the  cattle  to  their  pasture,  about 
four  miles  distant.  The  horse  "Ten  Cents"  was  then  in  the  field 
with  the  cattle.    The  deceased  left  with  a  bridle  in  his  bands.    The 
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field  was  bat  a  short  distance  from  the  house.  The  house  and  the 
north  and  east  sides  of  the  field  were  surrounded  by  a  pasture. 
Brush  and  timber  bounded  the  field  on  the  east,  and  the  west  fork 
of  the  Trinity  river  ran  south  of  the  field  and  pasture.  The  field 
and  the  part  of  the  pasture  east  of  it  were  "  bottom  "  land. 

The  deceased  failing  to  return  at  the  expiration  of  a  half  hour, 
Mr.  Rix  stepped  a  few  feet  from  the  door  and  called  to  him.  He 
received  no  reply.  The  cattle  were  still  in  the  field  and  in  view, 
but  the  horse  had  moved  off.  The  horse  was  presently  seen  on  the 
hill  east  of  the  house.  He  then  had  on  the  bridle  whioh  the  de- 
ceased had  taken  from  the  house.  A  shepherd  dog  and  another 
young  dog  which  belonged  on  the  place  went  to  the  field  with  the 
deceased.  The  young  dog  returned  late  that  evening.  The  shep- 
herd dog  came  home  about  10  o'clock  that  night,  when  witness  fed 
him,  and  he  left  again  and  returned  no  more.  The  defendant  came 
up  to  Coppinger's  house  on  the  next  morning.  He  came  from  the 
east,  along  under  the  hill  on  the  side  next  to  the  bottom.  As  the 
defendant  approached  the  house  the  witness  heard  a  shot  fired  at  a 
point  southeast  of  the  house,  rather  under  the  hill  and  near  the 
chicken  coop.  She  started  towards  the  point  where  the  gun  was 
fired,  and  met  the  defendant,  with  a  gun  in  his  hand.  Defendant 
said  that  he  fired*  the  gun  at  a  rabbit.  Witness  told  defendant 
about  the  disappearance  of  the  deceased,  and  the  defendant  told 
her  thfct  deceased  had  gone  to  Mr.  Ferguson's.  He  went  on  to  the 
houses  remained  about  thirty  minutes,  and  left,  going  off  towards 
the  bottom.  About  an  hour  after  the  defandant  left,  witness  heard 
the  report  of  a  gun  at  a  point  somewhere  in  the  bottom  south  of 
the  bouse.  Tobe  Turner  was  at  Coppinger's  house  twice  after  Cop- 
pinger  left  for  England,  and  before  the  defendant  quit  work  on 
August  2,  1885.  He  came  to  the  house  on  the  first  Sunday  of  Mr. 
Coppinger's  departure,  and  he  and  defendant  rode  off  together  just 
before  12  o'clock,  and  defendant  returned  about  dark.  Turner  came 
to  the  house  the  second  time  about  a  week  later,  on  which  occasion 
he  and  defendant  went  to  the  garden  down  in  the  field,  and  sat  there 
talking  for  some  time. 

When  he  disappeared  the  deceased  was  wearing  an  old  slouch  hat 
that  had  been  torn  and  mended  by  himself,  a  pair  of  nearly  new 
ducking  pants,  rolled  up  at  the  ankles,  a  blue  shirt,  a  pair  of  coarse 
boots  which  had  been  mended  about  the  heels,  and  a  woolen  vest 
which  belonged  to  a  suit  of  clothes  kept  in  his  trunk.  He  had  in 
his  pockets,  when  he  left,  a  brass  key  belonging  to  Coppinger's 
pasture  gate,  the  key  to  his  room  door,  some  glass  marbles,  an 
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almanac,  a  ball  of  thread,  and  perhaps  some  other  small  articles 
which  the  witness  could  not  remember.  A  boot  six  weeks  after  the 
disappearance  of  the  deceased,  Justice  of  the  Peace  Zinn  and  several 
others,  including  Mr.  Ross  Bowlin,  assistant  county  attorney,  came 
to  Coppinger'B  house  to  hold  an  inquest  over  a  dead  body  found  in 
a  thicket  in  Coppinger's  pasture.  They  brought  the  bones  and 
clothing  of  the  body  to  the  house  and  exhibited  the  same  to  the 
witness.  Witness  identified  the  pants,  boots,  shirt,  hat  and  vest  as 
the  articles  of  clothing  worn  by  the  deceased  when  he  disappeared, 
and  the  glass  marbles  and  the  door  and  gate  key  as  articles  which 
he  had  in  bis  pockets  when  she  last  saw  him  aliva  Witness  com- 
pared the  vest  found  with  the  body  with  the  coat  and  pants  of  the 
deceased,  then  in  bis  trunk,  and  found  the  material  and  buttons  the 
same.  The  heels  of  the  boots,  and  the  bat  found  with  the  body, 
showed  rents  and  repairs  of  the  exact  kinds  and  at  the  exact  places 
as  did  the  boots  and  bat  worn  off  by  the  deceased.  Deceased,  when 
he  disappeared,  had  in  his  possession  a  written  order  for  a  pony 
recently  given  to  him  by  Mr.  Frenob.  Deceased  was  about  sixteen 
years  old,  rather  heavily  built,  but  short  of  stature. 

Cross-examined,  the  witness  testified  that  she  did  not  see  the 
marbles,  keys,  almanac  and  ball  of  thread  in  the  deceased's  pocket 
on  the  day  of  his  disappearance,  but  she  knew  tbat  be  owned  those 
things  and  usually  carried  them  in  his  pockets. 

William  Rix  was  the  next  witness  for  the  State.  He  testified 
that  when  Coppinger  left  home  for  England  in  July,  1885,  he  left 
witness  and  his  wife,  who  had  just  testified,  in  possession  and  in 
charge  of  his  place  in  Tarrant  county,  Texas.  The  defendant  was 
an  employee  on  the  place  at  that  time,  and  remained  at  work  on  the 
place  until  the  expiration  of  his  term  of  service,  on  the  2d  day  of 
the  August  following.  Deceased  was  also  in  the  employ  of  Coppin- 
ger, and  was  left  on  the  place  by  the  latter  when  he  went  to  Eng- 
land. On  the  morning  of  August  19,  1S85,  the  witness  discovered 
that  a  bunch  of  cattle  had  broken  into  the  field  at  the  home  place 
during  the  night,  and  told  the  deceased  to  take  a  bridle,  catch  the 
horse  called  "Ten  Cents,"  then  in  the  field  with  the  cattle,  drive 
the  latter  out  of  the  field,  and  that  he,  witness,  would  help  deceased 
to  drive  them  to  their  proper  pasture,  about  four  miles  distant  from 
the  home  place.  The  deceased  accordingly  took  a  bridle  and  went 
off  down  tbe  field  towards  the  cattle  and  the  horse,  and  the  witness 
went  into  the  bouse.  About  thirty  minutes  later  the  witness  went 
out  to  see  if  the  cattle  had  been  driven  out  of  tbe  field.  He  saw 
that  the  cattle  were  still  in  the  field,  but  neither  the  deceased  nor 
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the  horse  were  in  sight.  Witness  called  the  deceased  by  name,  bat 
got  no  reply.  He  then  saw  the  horse,  with  the  bridle  on,  which  de- 
ceased had  taken  with  him,  standing  in  the  pasture  east  of  the  house. 
Witness  never  afterwards  saw  the  deceased  alive.  He  went  to  the 
pasture,  got  the  horse  and  drove  the  cattle  to  the  big  pasture  him- 
self. On  the  6th  day  of  August,  four  days  after  the  expiration  of 
his  time  when  he  quit,  the  defendant  sent  to  the  witness,  by  Tobe 
Turner,  an  order  for  a  balance  due  him  on  his  wages,  which  amount 
the  witness  paid  to  Turner.  Turner  was  at  Coppinger's  place  a  time 
or  two  after  Coppinger  left  and  before  the  defendant's  time  expired 
on  August  2d.  Witness  saw  defendant  and  Turner  ride  off  together 
on  one  occasion,  when*  Turner  came  to  the  house,  and  saw  them  at 
another  in  close  conversation  in  the  garden  near  the  house.  Wit- 
ness, some  time  after  the  disappearance  of  the  deceased,  saw  the 
clothing  worn  off  by  the  deceased.  That  clothing  was  then  in  the 
possession  of  Justice  of  the  Peace  Zinn,  who  came  to  the  Coppinger 
place  to  hold  an  inquest  over  the  dead  body  found  in  the  pasture. 
This  was  about  six  weeks  after  the  deceased  disappeared.  The  de- 
ceased generally  carried  iu  his  pocket  a  knife,  a  door  key,  a  brass 
gate  key  and  some  glass  marbles.  He  also  had  in  his  possession, 
when  he  disappeared,  an  order  for  a  pony  given  to  him  by  Mr. 
French.  Witness  had  a  gate  key  which  was  the  mate  of  the  one 
carried  by  the  deceased.  Witness  compared  his  key  to  the  one 
shown  him  by  Squire  Zinn,  and  found  them  alike  in  every  respect. 
Witness  identified  the  boots  shown  him  by  Squire  Zinn,  as  the  boots 
worn  by  the  deceased  when  he  disappeared.  The  heel  of  each  boot 
had  been  worn  off  by  deceased,  and  witness  had  them  repaired  for 
deceased  a  few  days  before  his  disappearance,  and  the  manner  of 
the  repairs  enabled  witness  to  identify  them  beyond  question. 

Cross-examined,  the  witness  testified  that  the  deceased  had  a  room 
on  Coppinger's  place,  in  which  he  usually  slept.  The  weather  was 
warm  during  the  time  the  defendant  worked  at  Coppinger's,  and 
deceased  and  defendant  got  into  the  habit  of  sleeping  under  a  shed, 
one  in  a  wagon,  and  the  other  in  a  loft.  Deceased  had  been  em- 
ployed on  Coppinger's  place  since  the  early  spring  of  1885. 

Jerry  Smith  testified,  for  the  State,  that  he  and  two  other  boys, 
George  Smith  and  Pat  McCracken,  went  hunting  together  in  Sep- 
tember, 1885.  In  their  search  for  game  they  went  into  Mr.  Cop- 
pinger's home  pasture,  and  while  traversing  it,  they  found  the  re- 
mains of  a  dead  person,  in  the  bottom  east  of  the  field.  The  body 
lay  about  fifty  yards  north  of  a  lake,  in  the  edge  of  a  thicket.  The 
space  in  every  direction  was  covered  with  timber,  but  the  brush 
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and  undergrowth  were  thicker  about  the  point  where  the  body  lay 
than  elsewhere  in  the  immediate  neighborhood.  The  boots  and 
pants  were  still  on  the  body,  bnt  the  shirt  and  vest,  which  seemed 
to  have  been  rolled  together  into  a  bundle,  lay  a  little  to  one  side. 
The  hat  was  lying  near  the  skull,  which  was  separated  from  the 
other  parts  of  the  skeleton  by  a  pole.  The  skull  had  been  broken 
in  from  the  front.  The  pants  covering  the  legs  of  the  skeleton 
were  of  the  kind  known  as  ducking  overalls,  and  were  rolled  up  at 
the  ankles.  The  boots  were  of  the  common  coarse  kind.  The  hat 
was  an  old  slouch,  and  had  been  torn  and  mended.  Negro  wool  or 
hair  was  found  near  the  skull,  and  on  the  pole  near  which  the  skull 
was  lying.  Witness  thought  at  the  time  that  these  articles  of  cloth- 
ing were  the  articles  he  had  seen  worn  by  the  boy  Frank  Boldio. 
The  witness  had  worked  for  Mr.  Ooppinger  during  the  time  that 
defendant  and  deceased  were  in  his  employ,  and  had  seen  deceased 
wearing  clothes  similar  to  those  found  on  the  skeleton.  The  flesh 
had  all  disappeared  from  the  skeleton.  The  pants,  with  the  bones 
in  them,  lay  with  the  feet  pointing  north.  Witness  did  not  touch  a 
thing  about  the  skeleton.  The  inquest  over  the  remains  was  held 
on  the  day  after  they  were  found.  The  remains  were  found  at  a 
point  about  one  hundred  and  fifty  yards  below  Mr.  Coppinger's 
field,  and  about  the  same  distance  from  the  prairie  on  the  north. 

Some  time  in  August,  and  the  witness  thought  about  two  weeks 
before  he  found  the  remains,  the  defendant  came  to  the  witness, 
who  then  lived  on  West  Fork,  about  one  mile  east  of  Coppinger's 
house,  and  borrowed  a  Winchester  rifle  from  the  witness,  for  the 
purpose,  he  said,  of  shooting  a  beef  he  could  not  drive.  He  got 
the  gun,  and  left  on  foot,  going  up  the  river  towards  Mr.  Cop- 
pinger's place.  The  defendant  kept  the  gun  for  a  week  at  least, 
during  which  time  witness  met  him  and  asked  him  about  the  gun. 
He  told  witness  that  he  had  left  it  with  Tobe  Turner,  and  that 
Turner  had  left  a  pistol  with  him,  defendant,  as  security  for  the 
return  of  the  gun.  At  this  point,  a  skull,  subsequently  identified 
as  the  one  taken  from  the  thicket,  was  shown  to  the  witness,  and  he 
testified  that  it  very  much  resembled  the  skull  found  with  the  other 
bones.  It  was  broken  in  front  just  as  the  skull  found  was  broken, 
but  a  little  more  on  the  side. 

George  Smith  testified,  for  the  State,  that  he,  his  brother  Jerry 
Smith,  and  Pat  McCracken,  while  hunting  in  Mr.  Coppinger's  pasture 
in  September,  18S5,  found  the  remains  of  a  dead  negro.  Witness 
knew  the  skeleton  to  be  that  of  a  negro  only  by  the  negro  hair  or 
wool  which  he  found   near  the  skull.    The  skull  had  been  mashed 
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in  at  the  forehead.  The  bones  of  one  of  the  arms  lay  across  the 
bones  of  the  breast.     None  of  the  bones  were  disturbed  when  found. 

Doctor  J.  M.  McKnight  testified,  for  the  State,  that  he  had  been 
a  regular  practicing  physician  for  the  last  ten  years.  The  witness 
identified  the  skull  exhibited  to  him  as  the  skull  which  he  examined 
in  September,  1885,  in  the  office  of  Squire  Zinn,  on  the  occasion  of 
an  inquest  being  held  over  the  remains  of  a  body  said  to  have  been 
found  in  Mr.  Coppinger's  pasture.  The  fracture  as  it  is  was  the 
same  as  when  witness  first  saw  the  skull,  except  that  some  loose 
fragments  of  bone  then  hanging  to  the  side  had  since  fallen  entirely 
off.  The  fracture  of  the  frontal  bone  was  the  same  as  it  was  when 
witness  first  examined  it  in  September,  1885.  The  fracture  in  this 
case  was  a  complete  fracture  of  the  frontal  bone,  nearly  the  entire 
right  half  of  the  same  being  gone,  and  was  a  complete  fracture  of 
the  right  temporal  bone,  extending  from  the  fracture  of  the  frontal 
bone  back  to  and  behind  the  ear.  This  fracture  was  something 
over  an  inch  wide,  and,  when  witness  first  saw  the  skull  in  Sep- 
tember, 1885,  that  part  of  the  fracture  which  is  gone  was  still  ad- 
hering to  the  skull.  It  was -broken  apart  by  the  handling  of  the 
skull.  The  witness  had  fitted  the  fragments  to  the  skull  at  the 
fractures  both  in  front  and  at  the  side,  and  was  positive  that 
the  fragments  belonged  to  the  skull  and  came  from  it  It  was  the 
opinion  of  the  witness  that  the  skull  was  fractured  by  two  or  more 
blows  with  a  heavy,  blunt  instrument.  The  fracture  could  not 
have  been  made  by  a  single  blow.  A  like  injury  on  the  head  of  a 
living  person  might  produce  instant  death  by  producing  concussion 
and  paralysis  of  the  brain,  or  the  person  so  injured  might  linger  for 
some  time  before  dying.  The  club  exhibited  to  the  witness  was 
capable  of  breaking  a  skull  in  the  manner  in  which  the  skull  in 
evidence  was  broken. 

Cross-examined,  the  witness  testified  that  he  was  unable  to  decide 
whether  or  not  the  skull  in  evidence  was  the  skull  of  a  white  per- 
son or  a  negro.  A  few  strands  of  negro  hair  or  wool,  still  adhering 
to  it,  indicates  that  it  is  the  skull  of  a  negro.  Witness  could  ex- 
press no  opinion  as  to  when  the  skull  was  fractured, —  whether 
before  or  after  death. 

John  P.  Zinn  testified,  for  the  State,  that  he  was  one  of  the  jus- 
tices of  the  peace  of  precinct  number  one  of  Tarrant  county,  Texas, 
and  held  that  office  during  the  year  1885.  On  the  28th  day  of  Sep- 
tember, 1885,  the  witness  was  called  upon  to  hold  an  inquest  over  a 
dead  body  found  in  Charles  Coppinger's  pasture.  Mr.  McCracken 
told  the  witness  that  bis  son  Pat,  while  hunting,  had  found  a  dead 
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body  in  the  pasture  of  the  said  Coppinger,  about  three  mites  from 
the  city  of  Fort  Worth.  Witness  summoned  a  jury  of  inquest  and 
repaired  to  the  said  pasture.  They  found  the  dead  body  of  a  male 
person  in  Coppinger's  pasture,  at  the  edge  of  a  thicket  and  about 
one  hundred  and  fifty  yards  distant  from  Coppinger's  field,  and  be- 
tween a  fourth  and  a  half  mile  distant  from  Coppinger's  house,  in  a 
south  or  southeasterly  direction  from  the  house.  The  skeleton  was 
surrounded  by  a  thick  growth  of  timber.  The  timber  was  open  to 
the  south  of  the  skeleton,  but  a  dense  thicket  stood  to  the  north,  and 
the  skeleton  lay  in  the  exact  south  edge  of  the  thicket.  The  skele- 
ton was  entirely  denuded  of  flesh,  but  all,  or  nearly  all,  of  the  bones 
were  found.  The  feet  bones  were  encased  in  a  pair  of  coarse  boots 
that  had  been  mended  at  the  heels.  The  leg  bones  were  found  in  a 
pair  of  ducking  overalls,  which  appeared  to  have  been  worn  but 
little.  These  were  rolled  up  at  the  ankles.  An  old  slouch  hat  that 
had  been  torn  and  mended,  a  woolen  vest  and  a  blue  shirt  were 
found  near  the  bones.  Witness  searched  the  pockets  and  found  a 
brass  key,  a  common  door  key,  some  glass  marbles,  a  ball  of  thread, 
and  some  kind  of  a  small  book,  and  an#order  in  the  handwriting  of 
Mr.  M.  M.  French,  concerning  a  pony.  Witness  knew  French's 
handwriting,  and  knew  that  the  handwriting  of  the  order  was  his. 
A  small  pole  separated  the  skull  from  the  other  portion  of  the  skele- 
ton. The  skull  was  broken  in  at  the  front  part  of  the  right  side. 
Witness  identified  the  skull  in  evidence  as  the  skull  found  with  the 
skeleton,  and  stated  that  its  present  condition  was  the  same  as  when 
it  was  seen  by  him  on  the  ground,  except  that  some  fragments  then 
adhering  to  it  dropped  off  while  being  handled  at  the  inquest.  Wit- 
ness bad  the  skull  taken  to  his  office  in  Fort  Worth,  and  there  had 
it  examined  before  the  jury  of  inquest  by  Doctor  McKnight  Wit- 
ness  found  some  negro  wool  lying  about  the  skull  and  the  small 
pole.  Witness  took  the  clothing  and  articles  found  with  them  to 
the  house  on  Coppinger's  place,  occupied  by  Mr.  and  Mrs.  Rix,  who 
then  and  there  identified  them  as  the  clothing  and  articles  of  the 
boy  Frank  Boldin,  who  had  disappeared  in  August.  Assistant 
County  Attorney  Eoss  Bowlin  went  with  the  witness  and  the  jury 
to  Coppinger's  pasture  to  view  the  remains. 

Cross-examined,  witness  testified  that,  in  his  opinion,  the  skull 
was  the  skull  of  a  negro.  No  one  ever  saw  the  skull  of  a  white 
man  so  thick  as  the  skull  in  evidence,  and  this  skull  had  a  ridge  on 
top  which  the  witness  did  not  believe  could  be  found  on  the  skull  of 
a  Caucasian. 

E.  H.  Tucker  testified,  for  the  State,  that  he  was  a  deputy  sheriff 
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of  Tarrant  county,  and  held  that  position  in  August,  1885.  About 
the  middle  of  the  month  of  October,  1885,  the  defendant  was  ar- 
rested and  confined  in  the  Tarrant  county  jail,  charged  with  the 
murder  of  the  deceased.  On  the  next  day,  a  little  after  noon,  the 
witness  took  the  defendant  frofa  the  jail,  and,  in  company  with  As- 
sistant County  Attorney  Boss  Bowlin,  took  him  out  to  the  scene  of 
the  murder.  They  went  in  a  double-seated  buggy,  Bowlin  sitting 
in  front  and  driving,  and  witness  and  defendant  sitting  together  on 
the  hack  seat.  When  Coppinger's  field  was  reached,  Bowlin  got  out 
of  the  buggy  and  went  into  the  field  to  interview  Mr.  and  Mrs. 
Eix,  leaving  the  witness  and  the  defendant  in  the  buggy.  During 
Bowlin's  absence  witness  talked  to  the  defendant  about  the  murder. 
He  told  the  defendant  that  Tobe  Turner  had  given  the  whole  thing 
away,  and  was  trying  to  fasten  the  whole  crime  on  him,  the  defend- 
ant, and  that  he  had  better  give  his  side  of  it,  and  set  himself  right  be- 
fore the  public;  that  the  very  best  thing  he  could  do  was  to  tell  all 
that  he  knew  about  the  transaction,  and  that,  perhaps,  be  might  es- 
cape punishment  by  turning  State's  evidence.  Witness  told  him  that 
if  be  would  make  a  clean  breast  of  it,  he,  witness,  would  do  all  he 
could  for  him,  and  try  to  get  Bowlin  to  do  all  he  could.  Defendant 
replied  that  he  would  reserve  any  statement  about  the  matter  until 
he  could  have  an  understanding  with  Bowlin.  When  Bowlin  re- 
turned the  party  (witness,  defendant  and  Bowlin)  went  down  into 
the  woods.  About  this  time  Mr.  Coppinger,  Zach  Castleberry  and 
perhaps  one  or  two  others  joined  them.  Witness,  defendant  and 
Bowlin  withdrew  a  short  distance  from  the  crowd,  and  witness  told 
Bowlin  what  had  transpired  between  him  and  defendant.  Bowlin 
then  said  to  defendant:  "  Anything  you  say  will  be  used  in  evidence 
against  you,  but  I  will  try  to  save  your  neck.  If  you  tell  all  about 
it  you  shall  not  be  hung,  and  if  I  shall  be  forced  to  use  either  you 
or  Tobe  Turner  as  a  State's  witness,  I  will  use  you.  I  cannot,  how- 
ever, make  you  any  promises."  Defendant  replied  to  Bowlin  that 
he  would  be  willing  to  go  to  the  penitentiary  if  he  could  "sail  that 
d — d  Bon-of-a-b — h,  Tobe  Turner,  in."  He  then  said  that  be  would 
disclose  the  facts  connected  with  the  murder,  and  proceeded  to  do  so. 
The  defendant  said  that  he  and  Tobe  Turner  killed  the  negro  boy 
Frank  Boldin ;  that  Turner  knocked  the  boy  off  of  his  horse  with 
a  club  of  cord  wood ;  that  he,  defendant,  then  took  a  rope  from 
Turner's  saddle,  tied  it  to  the  negro's  leg,  and  dragged  the  body 
off  to  the  thicket;  that  he,  defendant,  afterwards  went  back  to  the 
body  and  killed  the  dog;  that  he  could  and  would  go  and  show  the 
witness  and  others  the  place  where  the  negro  was  knocked  from 
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the  horse,  the  trail  over  which  the  body  was  dragged,  and  the  spot 
where  it  was  left;  that  he  could  produce  the  fatal  club  from  the 
lake  into  which  it  was  thrown,  and  that  he  could  find,  at  the  place 
where  he  threw  it,  the  strap  with  which  he  led  the  dog  from  the 
body  to  his  death.  This  conversation  occurred  at  a  point  about  two 
hundred  and  fifty  yards  distant,  in  a  direct  line,  and  about  a  half 
mile  by  buggy  route,  from  the  point  where  the  negro's  body  was 
said  to  have  been  found.  On  the  way  to  the  place  where  the  body 
was  found,  defendant  told  witness  that  Tobe  Turner  had  urged  him 
to  help  kill  the  negro  for  about  ten  days  before  he  agreed.  That 
he  agreed  to  help  kill  the  negro  late  one  evening,  and  that  be  and 
Turner  went  to  Fort  Worth  early  next  morning,  and  got  horses  at 
the  stable  of  R  L.  Turner,  Tobe's  brother,  and  went  to  Coppinger's 
pasture,  intending  to  kill  the  negro  Frank,  and  " rustle"  six  head  of 
fat  cattle,  then  in  Coppinger's  pasture.  He  said  further,  that,  shortly 
after  Coppinger  left  for  England,  he  and  Tobe  Turner  agreed  to 
steal  some  of  Coppinger's  cattle,  then  running  in  the  pasture;  that, 
in  accordance  with  that  agreement,  they  drove  several  head  of  cattle 
out  of  Coppinger's  pasture  into  the  adjoining  pasture  of  Mrs.  Ryan, 
who  was  Turner's  sister;  lhat  the  negro  Frank  found  the  cattle  in  Mrs. 
Ryan's  pasture,  and  drove  them  back  to  Coppinger's;  that  he  and 
Turner  penned  them  a  second  time  in  Mrs.  Ryan's  pasture,  and  that 
Frank  drove  them  back  to  Coppinger's  again;  that  Tobe  Turner 
then  said  that  it  was  no  use  in  trying  to  "rustle"  Coppinger's  cattle 
as  long  as  the  negro  lived,  for  he  was  always  riding  about  the 
pasture,  and  would  see  them,  u catch  on,"  frustrate  and  "give  them 
dirt"  when  Coppinger  got  home. 

The  defendant  told  the  witness  that  when  he  and  Turner  went  to 
Coppinger's  pasture  to  kill  the  negro,  as  stated,  they  crossed  the 
river  and  went  through  Mrs.  Ryan's  pasture  into  Coppinger's;  that 
when  they  got  to  the  corner  of  Coppinger's  field  they  saw  the  negro 
in  the  field,  riding  the  horse  called  "  Ten  Cents,"  and  rounding  up  the 
cattle;  that  they  spoke  to  him  and  told  him  that  they  had  seen  some 
cattle  down  on  the  lake  which  belonged  to  the  upper  pasture,  and  if 
he  would  go  down  there  they  would  help  him  drive  them  out;  that 
the  negro  then  got  down  from  his  horse,  opened  the  field  gate  and 
passed  into  the  pasture,  mounted  his  horse  and  started  off  towards 
the  lake.  Defendant  said  that  he  and  Turner  followed  the  deceased, 
riding  together  in  his  wake,  and  discussed  the  means  of  killing  him. 
Turner  bad  brought  a  pistol  for  the  purpose  of  shooting  him,  but 
they  concluded  that  such  means  was  dangerous.  They  discovered  a 
pile  of  cord  wood  presently,  and  from  it  Turner  got  a  four-foot  ash 
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cord-wood  stick  which  had  some  knots  on  the  small  end,  and  carried 
it  in  his  hand  down  by  the  side  of  his  horse.  They  reached  the  lake, 
riding  single  file,  the  negro  ahead,  Turner  next,  and  defendant 
behind.  Turner  rode  up  to  the  negro,  a  little  behind  and  to  one  side, 
and  struck  him  a  blow  over  the  head,  which  felled  him.  Turner 
then  dismounted  and  beat  the  negro  to  death  with  the  club,  threw 
the  club  down,  and  remounted  his  horse.  The  defendant  then,  ac- 
cording to  his  statement,  got  off  his  horse,  and  threw  the  club  into 
the  lake  just  opposite  the  point  of  the  killing,  and  then  took  a  rope 
from  Turner's  saddle,  tied  one  end  to  the  negro's  feet,  and  dragged  the 
body  to  the  thicket.  The  horse  "  Ten  Cents,"  which  the  negro  had 
ridden,  ran  off  when  the  negro  fell  off,  and  went  through  the  timber 
towards  the  open  part  of  the  pasture  in  a  northerly  course,  which 
would  have  taken  him  into  the  open  ground  east  of  the  Coppingqr 
house.  Witness  tried  but  failed  to  catch  the  horse  "Ten  Cents." 
The  negro  groaned  once  or  twice  after  he  was  struck,  but  did  not 
speak.  The  defendant  said  further  that  he  and  Turner  made  no 
attempt  to  " rustle"  the  cattle  after  killing  the  negro.  It  was  his, 
the  defendant's,  first  experience  in  negro  killing,  and  after  be  had 
dragged  the  body  off,  he  told  Turner  that  they  had  done  enough  for 
one  day's  work,  and  refused  to  do  any  more.  He  said  that  two  dogs 
were  with  the  negro  when  killed ;  that  one  was  the  shepherd  dog 
"  Charlie,"  and  the  other  a  young  dog. 

The  defendant's  narrative  to  Bowlin  and  the  witness  proceeded 
as  follows :  "  On  the  next  day  I  went  back  to  where  we  left  Frank. 
I  don't  know  what  made  me  go  back.  When  I  got  back  to  where 
Frank's  body  was  lying,  I  saw  the  shepherd  dog  lying  down  by 
Prank's  bead.  He  ran  towards  me  and  barked  at  me,  and  would 
not  let  me  go  near  the  dead  body.  The  dog  then  went  back  to 
Frank's  body  and  began  licking  the  blood  from  his  face.  I  then 
saw  that  I  had  to  kill  the  dog.  I  was  afraid  he  would  go  to  the 
house  to  get  something  to  eat  and  by  that  means  give  the  thing  away. 
I  came  back  to  Fort  Worth,  and,  on  the  next  morning,  I  took  a  new 
leather  strap  about  four  feet  long,  and  went  to  Jerry  Smith  and 
borrowed  his  Winchester  rifle  and  went  back  to  Coppinger's  again. 
I  went  up  to  the  house  and  saw  Mrs.  Rix,  and  then  went  on  down 
through  the  pasture  and  into  the  thicket  where  we  had  left  Frank, 
and  when  I  got  there  the  dog  was  still  there.  He  ran  at  me  and 
tried  to  bite  me,  and  it  was  some  time  before  I  could  get  hold  of 
him.  I  made  much  of  him,  and  finally  caught  him  and  tied  the 
leather  strap  around  his  neck,  and  led  him  across  into  Ryan's  past- 
ure, a  few  hundred  yards  from  there,  tied  him  to  a  bush  in  a  small 
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open  space  in  the  brush,  and  killed  him.  I  then  took  him  op  and 
threw  him  over  into  the  brush,  and  threw  the  strap  down  near 
where  I  had  thrown  the  body  of  the  dog.  Tobe  Turner  had  noth- 
ing to  do  with  the  killing  of  the  dog,  but  I  told  him  about  killing 
the  dog,  and  afterwards  took  him  to  and  showed  him  the  place 
where  I  did  it  Turner  had  the  gun  in  his  possession  during  the 
time  I  had  it  borrowed  from  Smith.  I  told  Turner  that  I  threw 
the  strap  somewhere  near  where  I  left  the  body  of  the  dog," 

By  the  time  the  defendant  had  completed  this  statement,  the  lake 
was  reached,  and  the  witness  and  his  party  were  joined  by  Charles 
Coppinger  and  his  party.  When  a  certain  point  near  the  lake  shore 
was  reached,  the  defendant  pointed  out  a  particular  spot  near  some 
thorn  bushes,  and  said:  "There  is  where  Frank  was  knocked  off  of 
his  horse."  He  then  pointed  out  a  common  cow  trail  along  the  lake 
shore,  and  said:  "Here  is  the  trail  over  which  we  dragged  him." 
The  party  followed  this  trail,  the  defendant  leading,  a  short  dis- 
tance in  a  northwest  course,  to  a  point  where  the  defendant  turned 
north  out  of  the  trail  with  the  remark:  uThis  is  the  way  we 
dragged  bim."  Defendant  then  went  direct  to  the  point  where  it 
was  said  the  dead  body  was  found,  and  said:  "Here  is  where  we 
left  him."  Some  bones  and  teeth  were  still  lying  on  the  ground. 
The  defendant  picked  up  one  of  the  latter,  put  it  in  his  vest  pocket, 
and  remarked  that  he  would  keep  that  tooth  to  remember  the  son- 
of-a-b — b  by.  Witness  examined  the  trail  pointed  out  by  the  de- 
fendant, and  discovered  indications  of  a  heavy  drag  over  the  ground. 
The  chunks  and  sticks  along  the  trail  had  evidently  been  pushed  to 
the  sides  of  the  path,  and  lay  almost  regularly  endwise  with  the 
trail.  An  old  root  was  found  in  and  across  the  trail  just  before  the 
point  at  which  the  defendant  left  it  was  reached.  Blood-stains 
were  found  on  that  old  root,  and  on  the  grass  growing  near  the 
trail.  Blood  was  also  found  on  an  old  stump  which  stood  close  to 
the  trail  near  the  point  where  the  defendant  said  he  left  the  trail 
with  the  body.  From  this  point  to  the  point  where  the  defendant 
said  they  left  the  body  there  was  no  trail,  and  signs  of  a  drag  could 
be  seen  at  but  one  place,  and  that  was  on  a  bunch  of  green  briars 
over  which  defendant  said  the  body  was  dragged,  and  on  which  a 
little  blood  was  found.  Falling  leaves  bad  covered  the  old  root  in 
the  trail,  since  the  body  passed  over  it,  and  before  the  witness  dis- 
covered the  blood  on  the  root  he  removed  the  leaves  with  a  stick. 
From  the  point  where,  according  to  the  defendant,  the  deceased 
was  felled  from  his  horse,  to  the  point  where  the  body  was  left,  the 
distance,  as  well  as  witness  could  estimate  it,  was  seventy-five  yards. 
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Having  shown  the  party  the  spot  where  he  claimed  the  body  of  the 
negro  was  left,  the  defendant  said:  "Now  come,  and  I  will  show 
yon  the  clab  he  was  killed  with."  The  defendant  then  led  the  way 
back  to  the  lake,  and  searched  the  lake  shore  at  a  point  about  oppo- 
site where  he  said  the  fatal  blows  were  struck.  He  then  went  up 
the  lake  twenty  or  thirty  steps,  picked  up  a  stick  of  cord  wood,  and 
remarked,  with  an  oath:  "Here  is  the  club  that  the  son-of-a-b — h 
knocked  Frank  off  the  horse  with.  I  would  know  it  among  a  thou- 
sand." He  produced  an  ash  cord-wood  stick,  about  four  feet  long, 
knotty  at  the  small  end,  and  about  three  inches  thick  at  the  large 
end.  Witness  identified  the  stick  in  evidence,  which  was  the  same 
exhibited  to  Doctor  McKnigbt,  as  the  stick  produced  by  the  defend- 
ant. Defendant  said,  when  he  found  the  stick,  that  there  was  more 
water  in  the  lake  when  it  was  thrown  in,  than  when  it  was  taken 
oat;  that  the  stick  bad  fallen  in  at  the  edge  of  the  water  and  had 
floated  to  the  point  where  it  was  found.  The  stick  was  found  on 
dry  ground,  but  within  the  margin  of  the  lake.  The  lake  was 
nearly  dry,  and  grass  and  weeds  were  growing  down  to  the  water 
edge.  After  producing  the  stick,  the  defendant  said :  "Now  come, 
and  I  will  show  you  where  I  killed  the  dog."  He  led  the  way, 
south,  across  the  lake  and  into  the  woods  and  brush  to  a  point, 
about  five  hundred  yards  distant  from  the  lake,  and  there  pointed 
out  the  remains  of  a  dog.  He  called  attention  to  a  small  bush  in 
an  open  space,  and  said :  u  Here  is  where  I  killed  the  dog."  He 
said  that  he  tied  the  dog  to  that  bush,  stepped  back  about  twenty 
feet  and  shot  him  in  the  head,  and  then  removed  the  strap,  threw 
it  down  and  threw  the  carcass  of  the  dog  in  the  brush  where  it  was 
found.  He  then  looked  about  a  little,  and  picked  up  a  new-looking 
leather  strap  about  four  feet  long,  and  said :  "  Here  is  the  strap." 
The  strap  bad  blood-stains  on  it,  and  was  tied  in  a  loop  at  one  end. 
The  8 trap  was  produced  and  identified  by  the  witness.  The  blood- 
stains were  still  on  it,  and  the  loop  was  still  tied  at  the  end.  The 
bones  of  a  dog,  some  pieces  of  hide,  and  some  strands  of  long  black 
hair,  resembling  the  hair  of  a  shepherd  dog,  were  found  on  the 
ground.  The  skull  bones  were  arranged  by  the  witness  and  the 
parties  with  him,  and,  when  put  together,  they  showed  distinctly 
the  bole  of  a  rifle  ball.  Standing  over  the  remains  of  the  dog,  the 
defendant  fell  to  weeping,  and  said  that  he  "  bated  a  d — d  sight 
more  the  killing  of  the  dog  than  seeing  the  negro  killed."  Witness 
did  not  tell  the  defendant  what  Tobe  Turner  had  said  about  the 
murder  of  the  deceased,  nor  relate  to  him  the  particulars  of  Tur- 
ner's statement.    Witness  wanted  to  get  the  defendant's  own  story 
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from  him,  independent  of  any  statement  made  by  Turner.  The 
defendant  and  Turner,  up  to  the  hour  of  defendant's  statement, 
occupied  separate  cells  in  jail. 

Cross-examined,  the  witness  testified  that  the  defendant  was  taken 
from  the  jail  for  the  express  purpose  of  being  conveyed  to  Cop- 
pinger's  pasture,  and  he  was  taken  to  the  pasture  for  "the  express 
purpose  of  getting  him  to  tell  what  he  knew  about  the  murder  of 
the  negro  boy.  The  witness  talked  to  him  all  the  way.  his  one  ob- 
ject being  to  get  him  to  confess.  Bowlin  and  the  witness  both 
talked  to  the  defendant  about  the  murder  on  the  way  out  to  the 
pasture.  Defendant  at  first  denied  all  knowledge  of  the  killing. 
Witness  told  him  that  Turner  had  given  the  whole  thing.away,  and 
was  trying  to  throw  the  weight  of  the  crime  on  him,  and  advised 
him  to  make  a  clean  breast  .of  his  side  of  it.  He  asked  witness 
what  Turner  had  said.  Witness,  however,  did  not  tell  him.  The 
defendant  was  brought  to  the  jail  about  10  o'clock  on  the  night  be- 
fore he  made  this  confession.  Witness  was  not  present  when  de- 
fendant was  arrested,  and  did  not  know  of  his  own  knowledge  what 
officer  arrested  him.  Sam  Farmer  brought  the  defendant  to  the  jail 
and  turned  him  over  to  the  witness.  Tobe  Turner  came  to  the  jail 
with  them,  but  was  not  then  under  arrest.  Witness  arrested  him, 
Turner,  later  on  that  night.  Witness  had  been  to  the  Coppinger 
pasture  before,  on  the  same  day  that  he  took  the  defendant  out 
there.  He  went  in  the  morning  with  Ross  Bowlin,  Sheriff  Maddox, 
Charles  Coppinger,  Zach  Castleberry  and  Tobe  Turner.  Turner  was 
then  under  arrest,  and  was  taken  over  the  same  ground  afterwards 
traversed  with  the  defendant.  They  went  out  with  Turner  about 
9  o'clock,  and  returned  about  12.  They  then  got  dinner  at  a  res- 
taurant, and  took  defendant  out  immediately  after  eating.  They 
had  Turner  on  the  ground  about  two  hours.  Witness  had  seen  the 
pdint  where  the  dead  body  was  said  to  have  been  found,  before  the 
defendant  pointed  it  out.  He  was  on  that  morning  taken  over  a 
part  of  the  trail  over  which  the'  body  was  said  to  have  been  dragged 
after  the  killing.  Nothing  on  the  ground,  at  the  alleged  plaoe  of 
the  killing,  indicated  it  as  a  place  where  a  man  was  killed.  Wit- 
ness bad  only  the  defendant's  word  to  the  fact  that  it  was  the  place 
of  the  homicide.  The  trail  over  which  the  defendant  said  the  body 
had  been  dragged  showed  plainly  that  something  had  been  dragged 
over  it.  A  part  of  that  trail  was  pointed  out  by  Turner  on  that 
morning.  Turner  located  the  trail  at  the  point  from  which  he  and 
defendant  said  the  body  was  dragged.  Turner  followed  that  trail, 
in  guiding  the  party,  some  little  distance,  but  before  he  arrived  at 
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the  point  where  the  defendant  afterwards  said  he  left  the  trail  with 
the  body,  he,  Turner,  stopped,  took  his  bearings,  and  went  direct 
to  the  point  where  he  said  the  body  was  left,  which  was  the  point 
where  the  body  was  found.  Turner  turned  from  the  trail  some 
little  distance  before  the  point  on  it  was  reached  where  the  witness 
afterwards  found  the  first  blood-stains.  The  first  blood  witness 
found  was  on  the  old  root  in  tbe  trail  near  the  point  where 
the  defendant  said  he  left  the  trail  with  tbe  body.  Tbe  next  blood 
was  on  tbe  stump  at  the  point  where  defendant  said  he  left  the 
trail  with  the  body.  The  blood  witness  saw  on  the  grass  outside  of 
the  trail  was  between  tbe  root  and  the  stump.  Witness  saw  no 
blood  when  he  was  on  the  ground  in  the  morning  with  Turner,  and 
did  not  know  whether  or  not  any  of  the  other  parties  saw  any 
blood  at  that  time.  Witness  had  some  difficulty  in  finding  the  blood 
on  the  old  root.-  The  leaves  had  fallen  and  pretty  well  covered  the 
trail.  Witness  removed  the  leaves  and  found  the  blood-stains  on 
the  root.  The  blood  on  the  stump  was  the  plainest  of  all  the  stains 
found.  Turner  left  the  trail  twenty  feet  at  least  before  reaching 
the  point  at  which  the  first  blood-stain  was  found.  Witness  knew 
nothing  about  the  blood-stains,  nor  how  the  drag  ran  from  the  trail, 
until  he  got  defendant  on  the  ground.  The  drag  showed  over  so 
much  of  the  trail  as  was  followed  by  Turner,  but  no  effort  was  made 
to  follow  the  trail  further  than  the  point  to  which  Turner  led  the 
party.  Witness  had  been  told,  before  he  went  to  the  pasture  with 
the  defendant,  that  the  fatal  club  would  be  found  in  the  lake.  The 
club  was  described  to  witness  on  that  morning  as  a  club  four  feet 
long,  with  knots  on  the  small  end,  a  crook  in  the  middle,  and  such 
a  club  as  might  have  been  used  as  the  false  standard  of  a  wagon. 
Turner  searched  the  lake  for  the  club  in  the  morning,  but  failed  to 
find  it.  Defendant  found  the  club  about  twenty  feet  distant  from  the 
point  on  the  lake  where  Turner  looked  for  it.  Turner  on  that  morn- 
ing pointed  out  to  the  witness  the  place  where  it  was  said  the  dog 
was  killed,  and  told  him  that  the  string  by  which  tbe  dog  was  led 
to  that  place  would  be  found  somewhere  in  the  vicinity.  He  de- 
scribed a  string  and  not  a  strap.  He  did  not  indicate  the  exact 
place  where  the  string  could  be  found,  but  said  that  it  was  lying 
about  there  somewhere.    Witness  hunted  for  but  failed  to  find  it. 

Re-examined,  the  witness  said  that  Turner  told  him  about  the  dog, 
tho  string,  the  club,  etc.,  in  the  morning  before  defendant  told  any- 
thing about  them.  Turner,  however,  did  not  find  or  show  the  club 
or  strap,  and  pointed  out  only  a  part  of  the  trail  over  which  the  body 
was  dragged.    The  defendant  indicated  the  trail  of  the  body  from 
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the  point  which  he  said  the  deceased  was  stricken  down,  to  the 
point  where  the  body  was  found.  Tamer  looked  in  the  lake  for  the 
clob,  but  said  he  did  not  throw  it  into  the  lake.  The  party  did  not 
look  for  the  club,  but  had  Turner  do  so  while  he  was  on  the  ground, 
and  had  the  defendant  to  look  for  it  while  he  was  on  the  ground. 
Turner  said  that  he  had  never  seen  the  body  of  the  dog,  and  knew 
of  his  being  killed  only  from  the  fact  that  defendant,  on  the  Sun- 
day before  their  arrest,  told  him  that  he  had  killed  the  dog,  and 
took  him  to  the  neighborhood  and  pointed  out  the  place  where  he 
said  the  body  of  the  dog  then  was. 

Charles  Coppinger  was  the  next  witness  for  the  State.  He  testi- 
fied that,  at  present,  and  during  the  year  1885,  he  lived  about  three 
miles  northwest  of  the  city  of  Fort  Worth,  Texas.  He  left  home 
with  his  wife  and  family  about  the  middle  of  July,  1885,  to  visit 
his  former  home  in  England.  He  left  Mr.  and  Mrs.  Rix  in  charge 
of  his  place  during  his  absence.  He  returned  home  on  the  2d  day 
of  the  following  October.  The  defendant  worked  for  the  witness 
off  and  on  during  the  spring  and  summer  of  1885,  and  on  the  2d 
day  of  July  commenced  work  under  a  contract  for  a  month. 
Witness  left  him  on  bis  place  when  he  went  to  England.  He  also 
left  the  deceased  at  work  on  his  place.  The  deceased  had  then  been 
in  his  employ  some  four  or  five  years.  He  was,  the  witness  thought, 
about  nine  years  old  when  he  first  entered  the  witness's  service.  He 
had  previously  lived  with  Mr.  Ferguson  and  Captain  Kennedy. 
Witness's  house  stood  on  a  hill  in  a  pasture.  His  field  was  in  the 
southwest  corner  of  his  pasture,  and  was  south  of  his  house.  The 
West  Fork  river  was  the  south  boundary  line  of  the  field,  and  also 
of  the  pasture  for  some  distance  east  of  the  field,  where  it  leaves 
the  river,  and  runs  east  to  its  junction  with  Andrews's  pasture. 
Ryan's  pasture  joins  that  of  the  witness  on  the  south.  Ryan's  house 
is  on  the  south  side  of  the  river,  about  a  mile  distant  from  witness's 
house.  A  road  runs  through  Ryan's  pasture  and  crosses  the  river 
below  the  corner  of  witness's  field,  into  witness's  pasture,  whence  it 
leads  to  and  through  the  gate  at  the  corner  of  witness's  field,  into 
and  through  the  field  to  the  house.  Timber  and  brush  grow  plenti- 
fully to  the  east  of  the  field  and  pasture,  the  timber  running  east 
from  the  northeast  corner  of  the  field.  The  field  north  of  the 
timber  is  open.  There  is  a  lake  in  the  timber  part  of  the  pasture, 
about  one  hundred  yards  east  from  the  center  of  the  field. 

When  he  left  home  for  England,  the  witness  charged  the  deceased 
particularly  to  keep  a  close  watch  over  the  cattle  kept  in  the  past- 
ure.    Witness  was  on  the  ground  where  it  was  said  that  deceased 
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was  killed  at  the  time  that  the  defendant  made  the  statement  de- 
tailed by  the  witness  Tucker.  This  was  about  three  weeks  after  the 
witness  returned  from  Europe. 

The  defendant,  on  that  occasion,  in  the  presence  of  witness, 
Deputy  Sheriff  Tucker,  and  Ross  Bowlin,  pointed  out  the  point  on  the 
lake  shore  where  he  said  Turner  knocked  the  deceased  from  the 
horse  and  killed  him.  He  said  in  that  connection  that  the  deceased 
did  not  speak,  but  groaned  once  or  twice  after  the  first  blow  was 
struck,  and  that  deceased  was  struck  without  having  an  idea  of  im- 
pending danger.  That  he  and  Turner,  on  the  evening  before,  agreed 
to  commit  the  murder  of  deceased,  and  then  steal  six  head  of  the 
witness's  cattle.  That  Turner  had  been  urging  him  to  the  commis- 
sion of  this  crime  for  two  weeks  before  he  consented.  That  Turner's 
object  in  killing  deceased  was  to  remove  him  as  an  obstacle  to  the 
theft  of  the  cattle.  That  they  had  twice  driven  several  of  the  wit- 
ness's cattle  into  Ryan's  pasture  for  the  purpose  of  stealing  them, 
but  that  deceased  recovered  them.  That,  on  the  morning  of  and 
before  the  murder,  they  went  to  Fort  Worth  and  got  horses  at  R. 
L.  Turner's  livery-stable,  obtained  two  pistols,  and  went  to  witness's 
pasture  for  the  express  purpose  of  killing  the  deceased  and  running 
off  the  cattle;  That  they  traveled  up  the  south  bank  of  the  river 
and  crossed  through  Ryan's  pasture  into  that  of  the  witness,  on  the 
road  which  leads  from  Ryan's  house  to  witness's  house.  That  when 
they  got  to  the  gate  at  the  corner  of  witness's  field,  tbey  saw  the 
deceased,  riding  "  Ten  Cents,'-  bare  back,  among  the  cattle.  That 
they  told  deceased  that  there  were  several  head  of  stray  cattle 
down  by  the  lake,  and  offered  to  help  drive  them  out  of  that  past- 
are.  That  deceased  passed  through  the  gate  and  started  on  ahead 
towards  the  lake.  That,  as  they  followed  behind  deceased,  he,  defend- 
ant, and  Turner  discussed  the  shooting  of  the  deceased  with  the  pistols 
tbey  had  brought  for  that  purpose,  but  decided  that  such  means  of 
killing  him  was  perilous  to  their  safety.  That  Turner  got  a  cord- 
wood  stick  and  carried  it  along  with  him,  down  by  the  side  of  his 
horse.  That  they  reached  the  lake  riding  in  single  file,  the  deceased 
in  advance,  singing.  That  Turner,  who  was  next  to  deceased, 
struck  him  on  the  back  of  the  head  with  the  stick,  knocked  him  off 
the  horse,  and  then  got  down  and  beat  him  to  death.  That  Turner 
then  threw  the  stick  down,  and  mounted  his  horse.  That  he,  de- 
fendant, then  dismounted,  tied  the  rope  to  the  deceased's  feet  and 
dragged  him  to  the  point  where  the  body  was  found,  which  point 
the  defendant  pointed  out.  That  he  left  the  body  with  the  head 
resting  on  a  pole,  returned  to  the  place  of  the  killing,  secured  the  club 
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and  threw  it  into  the  lake.  He  said  that  be  tried  to  catch  the  horae 
"  Ten  Cents,"  but  failed,  and  that  the  horse  ran  off  in  a  direction 
which  would  have  taken  him  into  the  clearing  east  of  witness's 
house.  That  the  witness's  two  dogs,  "  Charlie,"  a  Scotch  collie  or 
shepherd,  and  a  young  dog,  were  with  deceased  when  he  was  killed. 
That  he  went  to  the  body  afterwards  and  found  the  collie  dog  licking 
the  face  of  the  deceased.  That  the  dog  ran  at,  and  barked  at  him,  and 
he  realized  the  necessity  of  killing  the  dog  to  prevent  him  from  pilot- 
ing some  one  to  the  body.  That,  accordingly,  he  procured  a  strap 
in  town,  borrowed  Jerry  Smith's  Winchester  gun,  and  on  the  next 
morning  coaxed  the  dog  to  him,  secured  him  with  the  strap,  and  led 
him  off  to  a  point  he  afterwards  designated,  when  he  killed  him  by 
shooting  him  through  the  head.  That  he  then  removed  the  strap 
from  the  body  of  the  dog,  and  threw  it  down  near  the  place  of  the 
killing,  and  threw  the  body  of  the  dog  into  the  brush.  He  then 
piloted  the  party  to  a  point  in  Ryan's  field,  and  produced  the  skele- 
ton of  a  dog  which  the  witness,  by  means  of  some  hair  found  with 
it,  recognized  as  the  skeleton  of  his  collie  dog  Charlie.  Defendant 
said  that  Turner  had  nothing  to  do  with  the  killing  of  the  dog,  bat 
that  he  told  Turner  of  the  killing,  and  took  him  to  the  neighbor- 
hood and  pointed  out  to  him  the  place  where  he  threw  the  body  of 
the  dog  and  the  strap.  The  defendant  also  found,  near  the  body  of 
the  dog,  and  at  the  root  of  a  tree,  a  bright  new  leather  strap  (the 
one  in  evidence),  and  said  that  it  was  the  strap  used  in  leading  the 
dog  to  the  place  of  his  death.  The  defendant  led  the  way  over 
the  trail  indicated  by  the  witness  Tucker  in  his  testimony,  and  said 
that  it  was  over  that  route  that  he  dragged  the  body  of  the  de- 
ceased. Witness  described  the  appearance  of  the  drag,  blood-stains, 
etc.,  substantially  as  did  the  witness  Tucker.  The  defendant,  while 
at  the  place  where  the  dead  body  was  found,  picked  up  a  tooth 
that,  presumably,  had  fallen  from  the  skull  of  the  deceased,  placed 
it  in  his  vest  pocket,  and  said  that  he  would  keep  it  to  remember 
the  son-of-a-b — h  by.  He  exhibited  the  pole  across  which  he  said 
the  deceased's  neck  was  laid,  and  witness  observed  blood  spots  on 
the  pole. 

The  party  went  from  the  place  where  the  defendant  said  he  left 
the  dead  body,  to  the  lake,  where,  after  some  little  search,  the  de- 
fendant found  a  cord-wood  club,  knotty  at  one  end,  and  bent  in  the 
middle,  and  exhibited  it  with  the  remark:  "  Here  is  the  very  club 
the  son-of-a-b — h  killed  Frank  with.  I  would  know  it  among  a 
thousand."  He  said  that  the  stick  had  doubtless  been  floated,  and 
wafted  by  the  wind  to  the  point  where  it  was  found,  from  the  point 
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in  the  lake  where  it  was  thrown  in,  which  point  was  some  twenty 
or  thirty  feet  from  the  place  at  which  it  was  found.  Witness  iden- 
tified the  stick  in  evidence  as  the  stick  found  near  the  lake  by  the 
defendant,  and  declared  by  him  to  be  the  identical  stick  with  which 
Turner  killed  the  deceased.  While  standing  over  the  body  of  the 
dog  the  defendant  said  to  the  witness:  "I  hated  like  hell  to  kill 
the  dog.  I  hated  it  a  d — d  sight  more  than  I  did  the  killing  of  the 
negro."  The  bones  of  the  dog's  skull  were  fitted  together,  and 
showed  that  he  had  been  shot  through  the  forehead,  just  as  the  de- 
fendant had  said  he  shot  him.  Witness  stepped  the  distances  be- 
tween the  various  points  indicated  in  the  testimony.  From  the  field 
gate,  where  defendant  said  he  and  Turner  first  saw  the  deceased,  to 
the  point  where  he  said  Turner  killed  the  boy,  the  distance  was  one 
hundred  and  forty-two  steps.  From  that  point,  over  the  drag,  to 
the  point  where  he  said  the  body  was  left,  was  forty-two  steps. 
From  that  point  to  the  carcass  of  the  dog,  the  distance  was  seven 
hundred  and  forty-five  steps.  Witness  looked  for  the  carcass  of  his 
dog  several  times  after  he  got  home  from  Europe,  but  failed  to  find 
it  He  had  been  satisfied  from  the  first  that  the  dog  had  been 
killed.  A  great  attachment  existed  between  the  dog  and  the  negro, 
and  the  dog  followed  the  boy  wherever  he  went. 

Cross-examined,  the  witness  testified  that  he  was  on  the  ground 
once  before  on  the  same  day,  in  company  with  Sheriff  Maddox, 
Deputy  Tucker,  Tobe  Turner  and  Ross  Bowlin.  Tobe  Turner 
pointed  out  the  place  where  the  boy  was  knocked  off  his  horse,  the 
point  where  the  body  was  left,  and  indicated  the  neighborhood  of 
the  dog's  bones  and  the  strap  (or  string,  as  he  described  it),  and  a 
part  of  the  trail  or  drag  pointed  out  by  defendant  later  in  the  day. 
He  said  that  he  had  never  seen  the  body  of  the  dog  or  the  string, 
but  that  defendant  had  told  him  where  they  could  be  found.  Turner 
left  the  trail  before  he  reached  the  point  at  which  defendant  subse- 
quently left  it,  and  went  direct  to  the  point  where  the  body  was 
left  He  did  not  pretend  to  show  all  of  the  trail.  The  club  was 
described  to  witness  before  defendant  described  it,  and  its  presence 
about  the  lake  was  told  by  Turner.  Turner,  however,  failed  to  find 
it,  but  he  did  not  look  nearer  the  point  where  it  was  subsequently 
found  than  twenty  or  thirty  feet.  The  carcass  of  the  dog  and  the 
strap  were  hunted  for  in  the  morning,  but  the  search  was  unsuc- 
cessful 

Deputy  Sheriff  S.  P.  Maddox  testified,  for  the  State,  that  some 
fubpcenas  for  the  defendant  as  a  witness  in  some  gaming  cases  were 
placed  in  bis  hands  during  the  first  or  second  week  in  September. 
Vol.  XX-27 
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Witness  was  informed  that  he  would  find  the  defendant,  whom  be 
did  not  then  know,  down  about  the  bridge  near  the  city  of  Fort 
Worth,  and  he  went  to  that  place  to  find  the  defendant  and  serve 
the  papers.  He  found  the  defendant,  and  asked  hiin  if  he  knew 
Ed.  Collins.  He  replied  that  he  did.  Witness  then  asked  him  if  he 
could  direct  him  how  and  where  to  find  the  said  Ed.  Collins.  He 
replied  that  he  could  not,  as  Ed.  Collins  had  gone  somewhere  into  the 
country  to  pick  cotton.  On  the  next  morning  defendant  came  to 
the  court-house  and  told  witness  that  he  was  Ed.  Collins,  and  that 
he  threw  witness  off  on  the  previous  evening  because  he  thought 
witness  wanted  him  for  something  else  than  to  testify  in  the  gaming 
cases. 

Ross  Bowlin  testified,  for  the  State,  that  the  place  pointed  out  by 
the  defendant  as  the  place  where  he  left  the  body  was  the  place 
where  the  body  was  found.  Witness  was  present  at  that  place  at 
the  ipquest.  The  stains  on  the  stick  exhibited  to  witness  (the  cord- 
wood  club),  particularly  one  of  the  stains,  resemble  blood-stains  very 
much,  but  were,  in  the  opinion  of  the  witness,  water  stains.  Those 
stains  were  on  the  stick  when  it  was  found  by  the  defendant. 
Opinions  differed  at  the  time  it  was  found  as  to  whether  it  was  blood 
or  water  stains. 

Mr.  Rice  testified,  for  the  State,  that  he  lived  about  six  miles 
from  Coppinger's  place  in  1885.  From  August  19th  to  October  20, 
1885,  the  weather  was  very  dry.  One  slight  shower  of  rain  fell  on 
October  10,  1885.  Witness  did  not  know  whether  it  rained  more  or 
less  in  Coppinger's  neighborhood  during  that  time  than  it  did  in  his. 

William  Rix,  recalled,  testified,  for  the  State,  that  after  Mr.  Cop- 
pi  nger  left,  and  before  the  negro  boy  disappeared,  he  learned,  on 
two  different  occasions,  that  some  of  Coppinger's  cattle  had  got  into 
Ryan's  pasture,  and  he  sent  the  deceased  to  turn  them  out  and  bring 
them  home.  Witness  did  not  know  how  the  cattle  got  from  Cop- 
pinger's pasture  into  Ryan's.  The  fence  between  the  two  was  in 
good  repair.  He  had  never  seen  defendant  bothering  cattle  in  Cop- 
pinger's pasture,  but  he  once  saw  To  be  Turner  "rustling"  them. 
The  State  closed. 

Deputy  Sheriff  J.  H.  Maddox  testified,  for  the  defense,  that  S.  M. 
Farmer,  Marshal  Rea  and  others  brought  defendant  to  the  jail,  and 
delivered  him  to  the  witness.  Tobe  Turner  and  others  were  among 
the  parties.  Turner  was  not  then  under  arrest,  but  was  arrested 
later  on  the  same  night. 

Messrs.  McKnight,  Knock,  McDade,  McMeakin  and  Rice  testified 
that  they  had  each  known  the  defendant  for  several  years,  and  that 
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his  reputation  as  a  peaceable,  law-abiding  and  humane  citizen  had 
always  been  good.  This  was  the  first  charge  against  the  defendant 
that  any  of  the  witnesses  had  any  knowledge  of. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

A.  G.  McClung  and  W.  D.  Harris,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

Willson,  J.  I.  In  holding  the  confessions  of  the  defendant  to  be 
admissible  in  evidence,  the  trial  judge  followed  the  recent  decisions 
of  this  court.  (Womack  v.  The  State,  16  Texas  Ct.  App.,  178; 
Wetter  v.  The  State,  id.,  200;  Owens  v.  The  State,  id.,  M8.)  We 
have  not  changed  our  view  of  the  law  as  announced  in  those  de- 
cisions, but  still  believe  the  same  to  be  a  correct  interpretation  of 
our  statute  upon  the  subject  of  confessions. 

Although  the  defendant,  in  making  the  confession,  may  have 
been,  and  doubtless  was,  influenced  by  persuasion  and  promises, 
still,  in  connection  with  his  confession,  he  made  a  statement  of  facts 
and  circumstances  which  were  found  to  be  true,  and  which  conduced 
to  establish  his  guilt.  By  means  of  such  statement,  the  bludgeon, 
the  instrument  with  which  he  said  the  murder  was  committed,  was 
found.  It  was  not  found  from  other  information  previously  re- 
ceived concerning  it  from  any  other  party,  though  it  had  been 
searched  for  upon  such  other  information.  Its  discovery  was  attrib- 
utable alone  to  the  information  given  by  the  defendant;  that  is, 
he  described  it,  told  where  it  was,  and  went  to  the  place  where  he 
said  it  was,  found  and  produced  it.  This  of  itself  was  sufficient  cor- 
roboration of  his  confession  to  render  the  confession  admissible. 
(Code  Crim.  Proa,  art.  750.)  In  addition  to  this  corroboration, 
the  confession  was  shown  to  be  true  by  a  number  of  other  facts 
and  circumstances  detailed  and  pointed  out  by  the  defendant,  and 
which  it  is  not  at  all  reasonable  that  he  could  have  been  so  familiar 
with,  and  so  accurate  about,  unless  he  had  been  a  participant  in  the 
murder.  He  pointed  out  the  place  where  the  murder  had  been 
committed,  the  trail  along  which  the  dead  body  of  the  victim  had 
been  dragged,  the  carcass  of  the  faithful  dog  of  the  deceased, 
which  dog  the  defendant  himself  had  tied  and  led  away  from  the 
dead  body  of  its  master,  and  killed,  in  order  to  prevent  it  from 
being  the  means  of  a  discovery  of  the  murder,  and  he  even  found 
and  produced  the  leather  strap  with  which  he  had  tied  the  dog  to 
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effect  it*  capture  and  death.  His  entire  confession  was  strongly  cor- 
roborated by  numerous  facts  stated  by  him  in  connection  therewith, 
every  one  of  which  facts  was  proved  to  be  true,  and  bat  few  of 
which  he  coald  have  obtained  so  accurate  a  knowledge  of  in  any 
other  way  than  by  being  present  and  taking  part  in  the  transaction. 

1L  A  fall,  clear  and  correct  charge  was  given  to  the  jary,  embrac- 
ing, in  so  far  as  the  same  were  unobjectionable,  the  charges  requested 
by  the  defendant  and  refused.  To  have  instructed  the  jury  as 
requested  by  the  defendant,  that  "  the  confessions  of  a  defendant  are 
to  be  received  with  caution,"  would  have  been  error,  because  it 
would  have  been  a  charge  upon  the  weight  of  evidence.  The  other 
instructions  requested  and  refused  were  in  substance  and  sufficiently 
submitted  in  the  charge  given. 

IIL  In  his  argument  to  the  jury  counsel  for  the  defendant  pro- 
posed to  read  section  633  of  Wharton's  Criminal  Law  (4th  ed.), 
which  recites  the  facts  of  a  murder  trial  in  Illinois  in  1841,  in  which 
three  brothers  were  tried  for  the  murder  of  a  man.  During  the  trial 
one  of  the  brothers  made  a  full  and  detailed  confession  of  the  crime, 
but  the  supposed  murdered  man  made  his  appearance  in  time  to  pre- 
vent conviction  of  the  accused  parties.  The  court  refused  counsel 
permission  to  read  this  section,  but  permitted  him,  without  reading 
from  books,  to  cite  numerous  instances  of  confessions  made  which 
were  afterwards  found  to  be  untrue.  It  is  insisted  by  counsel  for 
defendant  that  in  this  action  the  court  abused  its  discretion  to  the 
injury  of  the  defendant.  It  has  been  repeatedly  held  by  this  court 
that  the  reading  of  books  to  the  jury  is  a  matter  controllable  by  the 
discretion  of  the  trial  court,  and  that  this  discretion  will  not  be 
revised  on  appeal,  except  in  a  clear  case  of  abuse.  (Foster  v.  The 
State,  8  Texas  Ct.  App.,  248,  and  cases  cited ;  Cross  v.  The  State,  11 
Texas  Ct  App.,  84.)  We  can  perceive  no  abuse  of  such  discretion 
in  this  instance. 

Having  fully  considered  all  the  questions  presented  in  the  record, 
some  of  which  we  have  not  thought  of  sufficient  importance  to  dis- 
cuss, and  finding  no  error  in  the  conviction,  the  same  is  affirmed. 

Affirmed, 

[Opinion  delivered  February  27, 1886.] 
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[No.  1930.] 
Burrell  Bond  v.  The  State. 

1.  Robbery— Charge  of  the  Court.-— The  amendment  to  article  122  of  the 

Penal  Code,  approved  April  12,  1888  (General  Laws,  Regular  Session,  18th 
Legislature,  page  81),  reads  as  follows:  "  If  any  person,  by  assault,  or  vio- 
lence, or  by  putting  in  fear  of  life  or  bodily  injury,  shall  fraudulently  take 
from  the  person  or  possession  of  another  any  property,  with  intent  to  ap- 
propriate the  same  to  his  own  use,  he  shall  be  punished  by  confinement  in 
the  penitentiary  for  life  or  for  a  term  of  not  less  than  five  years ;  and  when 
the  offense  is  committed  by  two  or  more  persons  acting  together,  and  a  fire- 
arm or  other  deadly  weapon  is  used  or  exhibited  by  either  of  them  in  the 
commission  of  the  offense,  the  person  or  persons  so  using  or  exhibiting  the 
fire-arm  or  other  deadly  weapon  shall  be  punished  by  imprisonment  in 
the  penitentiary  for  life  or  for  a  term  not  less  than  five  years. "  Hd&>  that 
the  effect  of  this  amendment  is  to  prescribe  three  separate,  distinct  and  in- 
dependent modes  in  which  the  offense  of  robbery  may  be  committed;  first, 
by  assault ;  second,  by  violence ;  and  third,  by  putting  in  fear  of  life  or  bodily 
injury.  Violence,  without  the  concurrence  of  either  one  of  the  others,  is  a 
mode  in  which  the  offense  of  robbery  may  be  committed,  and  in  so  charg- 
ing the  jury  the  court  below  committed  no  error.  See  the  opinion  in  ex- 
tenso  on  the  question. 

2.  Practice.—  Special  Charges,  however  correct,  are  properly  refused  if  their 

substance  is  embodied  in  the  general  charge. 

8.  Same  — Continuance.— Diligence  in  an  effort  to  procure  service  of  process 
upon  an  absent  witness  is  one  of  the  tests  to  be  applied  to  the  sufficiency  of 
an  application  for  a  continuance.  See  the  opinion  for  a  showing  of  dili- 
gence held  insufficient,  and  the  statement  of  the  case  for  evidence  set  out  in 
the  application  for  continuance  held,  in  view  of  the  evidence  on  the  trial,  not 
to  be  probably  true,  and  therefore  not  sufficient  to  authorize  the  award  of 
the  continuance. 

4  Same  — The  "Rule." — The  exercise  of  the  wide  discretion  necessarily  con- 
ferred upon  the  trial  judge  with  regard  to  the  enforcement  of  the  rule 
sequestering  witnesses  will  not  be  revised  on  appeal  except  in  clear  cases  of 
abuse.  See  the  opinion  for  proceedings  held  not  to  amount  to  an  abuse  of 
this  discretion. 

5.  Same — Evidence.— r  Error  without  prejudice  is  not  reversible  error,  and  the 

admission  of  incompetent  evidence  which  could  in  no  way  prejudice  the 
accused  is  error  without  prejudice,  and  is  not,  therefore,  sufficient  to  author- 
ize reversal.    See  the  opinion  in  illustration. 

6.  Same. — The  defense  objected  that  the  States  question  if  the  witness  (a  police- 

man) arrested  the  defendant  "  was  calculated  to  influence  the  jury  to  accept 
the  opinion  of  the  policeman  a*  to  who  committed  the  offense."  Held,  that 
the  objection  was  hypercritical,  and  without  merit. 

7.  Same — Note  the  opinion  in  extenso  for  the  comments  of  this  court  upon  cer- 

tain remarks  addressed  by  the  trial  judge  to  counsel  in  the  case,  in  the  pres- 
ence and  hearing  of  the  jury,  which,  though  condemned  as  improper,  are 
held  not  to  afford  substantial  ground  for  the  reversal  of  the  judgment. 

8.  Same  —  Evidence.  —  A  State's  witness  was  asked  by  the  prosecution  if  any 

one  informed  the  defendant  of  the  cause  of  his  arrest.  The  witness  an- 
swered: "Tea,  R.  H.  Pierce  (the  prosecuting  witness)  said  'There  are  the 
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two  men  that  robbed  me  last  night,'  pointing  out  the  defendant  and  George 
Leonard."  The  defense  objected  that  the  evidence  was  hearsay.  HHdy  that 
the  statement  being  made  to  the  defendant,  it  was  not  hearsay.  Moreover, 
the  error,  if  error  at  all,  was  immaterial,  inasmuch  as  the  witness  Pierce, 
when  on  the  stand,  testified  to  substantially  the  same  fact. 
9.  Same  —  Privilege  of  Counsel. —  It  is  contended  on  behalf  of  the  appellant 
that  the  counsel  for  the  State  was  improperly  permitted  to  comment,  in  his 
argument,  upon  the  failure  of  the  defense  to  produce  a  particular  witness 
indicated  by  the  evidence.  The  trial  judge,  in  his  explanation  of  the  bill  of 
exception,  recites  that  he  stopped  the  State's  counsel  at  that  period  of  his 
argument,  and  informed  the  jury  that  the  defendant  had  applied  for  a  con- 
tinuance because  of  the  absence  of  the  said  witness.  Held,  that  such  action 
was  ample  to  protect  the  defendant  against  any  injury  because  of  the 
argument* 

Appeal  from  the  District  Court  of  Grayson.    Tried  below  before 
the  Hon.  R  Maltbie. 


The  conviction  in  this  case  was  for  the  robbery  of  E.  H.  Pierce, 
in  Grayson  county,  Texas,  on  the  20th  day  of  October,  18S5.  The 
penalty  assessed  by  the  jury  was  a  term  of  ten  years  in  the  pen- 
itentiary. 

K.  H.  Pierce  was  the  first  witness  for  the  State.  He  testified  that 
he  was  a  farmer,  and  lived  near  Howe  in  Grayson  county,  Texas. 
He  came  to  Texas  from  Tennessee  over  four  years  ago.  He  went 
to  the  city  of  Sherman  on  the  20th  day  of  October,  1885,  in  a 
wagon,  and  pat  up  at  a  wagon  yard  in  the  western  part  of  the  city. 
It  was  his  recollection  that  he  brought  a  load  of  corn  to  town.  His 
principal  business  in  town  was  to  attend  the  trial  of  a  case  in  the 
justice's  court,  in  which  he  was  a  witness.  He  drank  nothing  on 
that  day  until  after  8  o'clock.  He  then  visited  several  saloons  in 
the  city  and  drank  beer.  He  may,  perhaps,  have  taken  a  drink  or 
two  of  whisky  or  brandy,  but  could  not  remember  doing  so.  His 
usual  drink  was  beer,  in  which  he  indulged  every  time  he  came  to 
town.  Witness  knew  George  Bridges.  He  was  with  George  Bridges 
at  several  saloons  on  the  evening  of  October  20,  1885,  and  drank 
beer  with  him  several  times.  He  could  not  now  say  how  often  or 
how  much  he  drank.  Witness  could  not  remember  at  what  hour  of 
the  night  Bridges  left  him.  The  witness  was  in  the  Cotton  Ex- 
change Saloon,  situated  on  the  east  side  of  the  square,  but  could  not 
say  that  Bridges  went  with  him  to  that  saloon,  or  that  he  saw 
Bridges  in  that  saloon.  To  the  best  of  his  recollection  the  witness 
met  George  Leonard  in  the  Cotton  Exchange  Saloon,  and  took  a 
drink  with  him,  but  he  could  not  remember  what  he  drank.    It  was 
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the  witness's  recollection,  though  he  was  not  positive,  that  he  met 
the  defendant  in  the  Cotton  Exchange  Saloon. 

At  the  Cotton  Exchange,  Leonard  asked  witness  to  go  with  him 
to  have  some  fan.  Witness  went  with  him  across  the  square  to  a 
room  over  the  Crockford  Saloon.  They  entered  the  room  by  a 
stairway  which  led  from  the  sidewalk.  They  found  three  other 
parties  in  the  room.  One  of  the  three  was  the  defendant,  and  the 
witness,  judging  from  their  appearance,  thought  that  defendant's 
brother,  John  Bond,  and  Bill  Kissinger  were  the  other  parties. 
Witness  was  unable  to  absolutely  identify  John  Bond  and  Bill  Kis- 
singer, but  was  morally  certain  they  were  the  two  remaining  parties. 
The  parties  named  sat  down  to  a  table  and  proposed  to  the  witness 
to  join  them  in  a  game  of  poker.  Witness  did  not  like  the  appear- 
ance of  the  crowd  and  declined.  They  however  dealt  a  hand  to  the 
witness  and  passed  him  some  checks.  Witness  again  declined,  but 
they  claimed  that  the  witness  ordered  the  checks,  and  said  that  he 
should  pay  for  them.  Witness  denied  that  he  had  ordered  the 
checks,  but  replied  that,  rather  than  have  a  difficulty,  he  would  pay 
for  them.  Witness  paid  for  the  checks,  partly  with  bills  and  partly 
with  silver,  but  could  not  remember  the  sum  they  amounted  to. 
Witness  had  on  his  person  two  pocket-books,  one  containing  $50  in 
currency  —  three  ten  and  four  five-dollar  bills  —  and  $2  [in  silver, 
and  the  other  containing  $15.  He  also  had  a  tobacco  sack  contain- 
ing eight  or  ten  dollars.  He  paid  for  the  checks  with  some  of  the 
paper  money  from  the  pocket-book  containing  the  $15,  and  some  of 
the  coin  from  the  tobacco  sack.  He  then  started  down  stairs,  never 
op  to  this  time  having  exhibited  the  pocket-book  containing  the 
$52.  One  of  the  parties  remarked,  as  the  witness  started  towards 
the  door:  "You  have  no  money  is  the  reason  you  won't  play." 
The  witness  then  produced  his  pocket-book  containing  the  $52,  and 
said:  "Here  I  have  plenty  of  money."  The  lights  in  the  room 
were  instantly  turned  out.  One  of  the  parties  seized  the  witness's 
left  arm,  while  another  wrenched  the  pocket-book  and  money  from 
his  band.  Some  one  of  them  shoved  witness  towards  the  door  and 
said,  u  Go."  Witness  then  called :  "  Police  1  Police  1 "  They  warned 
him  not  to  call  the  police,  as  he  would  get  himself  locked  up.  Wit- 
ness replied  that  he  wanted  the  police,  and  called  "Police!"  again 
as  loud  as  he  could.  Two  of  the  parties  rushed  down  the  stairs  and 
left.    Witness  did  not  see  what  became  of  the  others. 

The  witness  held  on  to  his  pocket-book  as  long  as  he  could,  but 
the  strength  of  the  parties  prevailed  over  his.  They  took  the  pocket- 
book  and  money  from  the  witness's  possession  by  force,  and  without 
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bis  consent.  Witness  owned  the  pocket-book  and  the  money  it  con- 
tained. The  robbery  was  perpetrated  in  the  dark,  and  witness  was 
unable  to  say  which  of  the  four  parties  actually  took  the  money 
and  pocket-book.  The  parties  who  were  sitting  behind  the  table 
when  witness  first  went  into  the  room,  he  took  to  be  Kissinger  and 
John  Bond.  Defendant  stood  behind  the  witness  and  George 
Leonard  to  bis  left,  and  a  little  in  his  front.  Soon  after  the  witness 
called  for  the  police,  Officer  Kelly  joined  him  on  the  sidewalk  in 
front  of  the  Crockford  Saloon.  Witness  told  Kelly  about  the  rob- 
bery. He,  witness,  then  thought  that  it  was  the  pocket-book  which 
had  contained  the  $15  that  was  taken  from  him.  He  did  not  dis- 
cover that  it  was  the  pocket-book  containing  the  $52,  until  the  next 
morning,  when  he  got  up.  Mr.  Kelly  advised  witness  to  go  to  bed,  and 
promised  to  apprehend  the  parties  to  the  robbery  on  the  morrow. 
Witness  went  to  the  house  of  Mr.  Moss  Ingales,  near  the  Magnolia 
Mills,  and  put  up  for  the  night.  It  was  12  o'clock,  according  to 
the  city  clock  and  the  mill  whistle,  when  the  witness  reached  the 
neighborhood  of  the  mill,  on  his  way  to  Ingales's  house.  When  wit- 
ness  returned  to  the  city  on  the  next  morning,  he  reported  the  cir- 
cumstances of  the  robbery  to  City  Marshal  Blain.  Acting  upon 
the  advice  of  the  officers,  witness  disguised  hi  pa  self  and  searched 
for  the  parties  who  robbed  him.  Of  the  four,  he  was  personally 
acquainted  only  with  the  defendant,  whom  he  knew  by  the  name 
of  Hutchcroft.  The  defendant,  George  Leonard,  Kissinger  and 
another  party  were  brought  to  the  witness  at  the  mayor's  office 
during  the  day,  and  witness  positively  identified  the  defendant  and 
Leonard.  He  could  not  absolutely  identify  Kissinger,  and  at  once 
told  the  officers  that  the  fourth  man  was  not  one  of  the  parties  who 
robbed  him.  Just  as  the  lights  were  turned  out  the  witness  trans- 
ferred one  of  his  pocket-books  from  one  pocket  to  the  other,  and 
thought  at  the  time  that  that  pocket-book  was  the  one  which  con- 
tained the  $52,  and  so  thought  until  he  discovered  his  mistake  on 
the  next  morning.  The  witness  had  counted  the  $52  into  that 
pocket-book,  to  take  up  a  certain  note  of  his  in  bank,  which  was 
due  on  the  day  after  the  robbery. 

Cross-examined,  the  witness  stated  that  be  had  lived  in  Texas  five 
years.  The  last  game  of  chance  in  which  witness  participated  was 
played  while  he  was  en  route  from  Tennessee  to  Texas.  Witness's 
business  in  Tennessee  before  removing  to  Texas  was  that  of  a  patent 
medicine  peddler,  with  an  occasional  game  at  cards  as  an  adjunct. 
Witness  remembered  being  at  the  Globe  Saloon  of  Charley  Iiabald 
on  South  Travis  street  on  the  evening  of  the  day  of  the  robbery. 
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He  drank  two  or  more  glasses  of  beer  in  that  saloon,  but  no  whisky. 
Witness  knew  Bill  Corterbine,  the  bar-keeper  at  the  Globe  Saloon. 
He  had  no  recollection  of  showing  his  money  to  Corterbine  and 
bantering  him  to  play  poker.  He  may,  perhaps,  as  men  in  his 
then  condition  were  liable  to  do,  have  said  something  about  being  a 
poker  player.  Witness  left  the  Globe  Saloon  at  about  7  o'clock  P. 
M.  Thence  he  went  to  the  Bank  Saloon,  where  he  met  and  drank 
with  George  Bridges.  Witness  drank  beer  at  the  Bank  Saloon. 
Witness  and  Bridges  then  went  from  the  Bank  to  the  Cotton  Ex- 
change Saloon,  and  took  another  drink  or  two.  Thence  they  went 
to  the  South  End  Saloon,  where  they  took  another  drink.  Witness 
had  no  recollection  of  giving  George  Bridges  a  bottle  of  whisky  at 
the  South  End  Saloon.  He  had  no  recollection  of  showing  his 
money  to  Bridges  and  proposing  to  play  poker  with  him,  or  that 
Bridges  declined  to  play  because  witness  was  too  drunk.  He  had  no 
recollection  of  proposing  to  stake  Bridges  to  play  for  him,  or  that 
Bridges  declined  with  the  remark  that  he  would  not  play  witness's 
money  even  if  witness  owned  a  million  of  dollars.  He  had  no 
recollection  of  asking  Bridges  to  find  him  a  man  to  play  poker,- or 
of  claiming  that  poker  was  his  game  and  that  he  wanted  to  find 
somebody  to  play  with.  He  did  recollect  that  Bridges,  at  the  South 
End  Saloon,  advised  him  to  go  to  bed,  and  that  he  told  Bridges 
that  he  would  do  so.  Witness  left  the  South  End  at  about  11 
o'clock  and  went  to  the"  Cotton  Exchange  Saloon.  He  supposed 
that  Bridges  went  home.  Witness  met  Leonard  at  the  Cotton 
Exchange,  took  a  drink  with  him,  and  thence  went  with  him  to  the 
room  over  the  Crockford  Saloon,  where  the  robbery  took  place  as 
described.  The  witness  was  not  too  drunk  to  know  what  he  was 
doing. 

At  this  point  the  witness  was  asked:  "  Did  you  not  testify  on  the 
examining  trial  as  follows:  *I  had  about  me  on  that  day  and  even- 
ing about  fifty-eight  or  sixty  dollars.  There  were  fifty  dollars  in 
paper  money  —  three  ten-dollar  bills  and  four  five-dollar  bills, —  and 
the  rest  in  silver?'  Witness  replied:  'I  did  so  testify  on  the  exam- 
ining trial,  and  that  was  about  the  amount  of  money  I  had  after  I 
paid  for  the  checks?' "  He  was  then  asked :  "Did  you  not  on  the 
examining  trial  after  you  had  been  once  examined,  and  all  the  wit- 
nesses bad  testified,  and  you  was  recalled  by  the  State,  testify  for 
the  first  time  that  you  had  two  pocket-books ?"  Witness  replied: 
"I  was  not  asked  before  about  the  two  pocket-books."  The  State 
then  asked  the  witness,  u  Did  you  not,  on  the  examining  trial,  tes- 
tify as  follows:  'I  had  the  pocket-book  containing  the  fifty-two 
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dollars  in  my  left  hand  pants  pocket.  I  had  the  fifteen  dollar 
pocket-book  in  my  right  hand  pocket  when  I  went  up  stairs  Vv 
Witness  replied  that  he  so  testified  on  the  examining  trial.  He  was 
then  asked  if  he  had  the  tobacco  sack  when  he  went  up  stairs.  He 
replied  that  he  did  have  it,  and  that  it  contained  then  from  five  to 
seven  dollars,  the  witness  having  spent  some  of  its  original  contents. 
Witness  first  discovered  that  it  was  the  pocket-book  containing  the 
fifty-two  dollars  which  was  taken  from  him,  on  the  morning  after 
the  robbery.  He  examined  his  pockets  for  that  money  when  he 
first  got  up,  and  discovered  that  it  was  the  pocket-book  containing 
the  fifty-two  dollars  which  was  taken.  The  witness  closed  his  testi- 
mony as  follows:  "  I  did  not  tell  George  Bridges  next  morning  that 
I  was  robbed  of  fifteen  dollars.  I  did  not  (?)  tell  him  that  I  had 
been  robbed  down  by  the  wagon  yard.  I  told  him  this  to  keep 
from  telling  him  all  about  it,  as  I  learned  that  one  of  the  parties 
who  robbed  me  was  related  to  him.  I  did  not,  on  the  north  court- 
house steps,  tell  George  Bridges  that  I  had  only  one  pocket-book, 
that  it  contained  the  fifty  dollars,  which  money  was  folded  up  in- 
side of  the  money  he  had  seen.  I  knew  before  George  Bridges  told 
me  behind  Pete  Kirsch's  saloon  that  one  of  the  defendants  was  his 
brother-in-law.  I  had  been  told  that  before."  (The  obvious  incon- 
sistency in  this  testimony  probably  results  from  a  clerical  error,  as 
subsequently  appears.) 

J.  C.  Burns  was  the  next  witness  for  the*  State.  He  testified  that 
he  knew  the  defendant  and  George  Leonard,  and  also  the  prosecut- 
ing witness,  R.  H.  Pierce.  Witness  saw  Leonard  and  Pierce  at  the 
Cotton  Exchange  Saloon  about  12  o'clock  on  the  night  of  the  alleged 
robbery.  Defendant  was  then  sitting  near  the  stove,  and  between 
witness  and  Leonard  and  Pierce.  Leonard  and  Pierce  took  a  drink 
together  at  the  bar.  When  they  got  through  they  turned  from  the 
bar,  and  Leonard,  looking  directly  at  defendant,  lifted  his  bat  from 
his  head  twice.  Defendant  immediately  left  the  saloon,  going  oat 
at  the  front  door.  Leonard  and  Pierce  followed  a  few  minutes  later. 
They  had  been  gone  but  few  minutes  when  Policeman  Kelly  came 
into  the  saloon  and  sat  down  by  the  stove.  A  moment  or  two  later 
witness  heard  the  call  for  "  police."  He  told  Kelly  that  the  call 
came  from  the  neighborhood  of  the  Crock  ford  Saloon.  Kelly  went 
to  the  sidewalk,  when  the  cry  for  the  police  was  repeated,  and  he 
went  towards  the  Crockford.  The  witness  was  led  to  locate  the  first 
cry  for  police,  at  the  Crockford,  by  what  he  saw  take  place  at  the 
Cotton  Exchange  a  few  —  not  less  than  five  nor  more  than  ten— 
minutes  before. 
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Cross-examined,  the  witness  stated  that  Pierce  and  George  Bridges 
were  together  at  his  saloon  (the  South  End)  at  about  11  o'clock  that 
night.  Pierce  was  exhibiting  money  in  a  pocket-book  and  a  tobacco 
sack,  and  talking  about  wanting  to  get  into  a  game  ©f  poker,  which 
he  said  was  his  game  at  cards.  He  and  Bridges  took  a  drink  to- 
gether at  that  saloon.  Each  drank  whisky.  Pierce  bought  a  small 
flask  of  whisky  and  gave  it  to  Bridges.  Bridges  told  Pierce  that 
he  had  drunk  enough  for  one  night,  and  to  go  to  bed.  This  was 
about  an  hour  before  the  witness  saw  Pierce  and  Leonard  at  the 
Cotton  Exchange.  Witness  did  not  know  what  Pierce  drank  at  the 
Cotton  Exchange,  but  from  where  he  was  sitting  he  took  it  to  be 
whisky.  This  impression  was  made  by  the  fact  that  Pierce  took 
water  with  the  drink.  When  Leonard  lifted  his  hat  as  described, 
he  looked  at  the  defendant.  Witness  sat  in  the  same  direction  from 
Leonard,  but  the  look  and  the  signal  were  not  intended  for  him. 
Witness  thought  at  the  time  that  Leonard  was  signaling  defendant. 
From  the  Cotton  Exchange  to  the  Crockford  Saloon,  the  distance 
was  a  little  over  one  hundred  yards. 

R.  E.  Kelly  testified,  for  the  State,  that  he  was  a  member  of  the 
Sherman  police  force,  and  was  on  duty  on  the  night  of  the  alleged 
robbery.  Witness  went  into  the  Cotton  Exchange  Saloon  about 
12  o'clock  on  that  night,  and  took  a  seat  by  the  stove  near  the  wit- 
ness Burns.  He  had  been  in  the  saloon  not  exceeding  five  minutes 
when  he  heard  the  cry,  "police!"  Burns  said  that  the  cry  was  at 
the  Crockford.  'The  cry  was  repeated  at  least  twice,  and  the  wit- 
ness went  immediately  to  the  Crockford.  He  found  Pierce  stand- 
ing on  the  sidewalk  at  the  foot  of  the  stairs,  in  front  of  the  Crock- 
ford Saloon.  As  he  approached,  he  saw  a  person  walk  off  towards 
the  postoffice.  He  took  that  person  to  be  John  Bond,  the  brother 
of  the  defendant.  Witness  was  well  acquainted  with  John  Bond, 
and  thought  he  recognized  him  as  he  passed  into  the  moonlight,  but 
was  unable  to  so  testify  positively.  No  light  was  then  burning  in 
the  room  over  the  Crockford  Saloon.  Witness  saw  no  one  about 
the  place  except  the  witness  Pierce.  Pierce  told  witness  that  he 
had  been  robbed.  Witness  advised  him  to  postpone  investigation 
until  morning,  and  to  go  to  bed.  Pierce  was  drinking,  but  knew 
what  he  was  doing.  On  the  next  morning  the  witness  took  the  de- 
fendant, with  George  Leonard,  Bill  Kissinger  and  a  Fort  Worth 
man,  to  the  mayor's  office.  They  were  confronted  by  the  witness 
Pierce,  who  was  then  in  an  adjoining  room.  Pierce  identified  de- 
fendant and  Leonard  as  two  of  the  parties  who  robbed  him,  said 
that  Kissinger  looked  like  a  third,  and  that  the  Fort  Worth  man 
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had  nothing  to  do  with  the  robbery.  The  witness  arrested  Leonard 
and  defendant  upon  information  furnished  by  Pierce.  Neither  de- 
fendant nor  Leonard  said  a  word  when  Pierce  pointed  them  oat  as 
parties  to  the  robbery.  The  defendant,  George  Leonard,  John  Bond, 
Bill  Kissinger  and  George  Bridges  bad  long  associated  together  in 
the  room  over  the  Crockford  Saloon,  in  which  the  robbery  was  said 
to  have  taken  place.  Bridges  was  the  proprietor  of  the  Crockford, 
both  down  and  up  stairs,  at  the  time  of  the  alleged  robbery,  but  has 
since  then  disposed  of  the  business  down  stairs. 

John  Blain,  city  marshal  of  Sherman,  testified,  for  the  State,  that 
he  first  heard  of  the  robbery  from  Pierce  on  the  morning  after  it 
was  alleged  to  have  occurred.  Pierce  described  the  parties  to  wit- 
ness. Witness  confronted  Pierce  with  four  men  in  the  mayor's 
office.  Of  those  four,  Pierce  identified  defendant  and  Leonard,  but 
could  not  identify  the  other  two.  Witness  was  asked  if  he  told  de- 
fendant why  he  was  arrested.  He  replied  that  he  did  not  remem- 
ber. He  was  then  asked  if  any  one  informed  defendant  why  be 
was  arrested.  He  replied  that  Pierce  stated  positively  to  the  de- 
fendant and  Leonard  that  they  were  two  of  the  men  who  robbed 
him.  Pierce  told  witness,  early  in  the  morning,  all  of  the  particu- 
lars of  the  robbery,  the  amount  of  money  taken,  etc.  The  State 
rested. 

John  Bond  was  the  first  witness  introduced  by  the  defense.  He 
testified  that  the  defendant  was  his  brother.  The  witness  was  not 
in  the  room  over  the  Crockford  Saloon  at  any  time  on  the  night  of 
the  alleged  robbery,  nor  at  any  other  time  when  the  prosecuting 
witness,  Pierce,  was  present.  He  did  not  know  Pierce,  and  had 
never  seen  him  prior  to  the  day  after  the  alleged  robbery.  He  knew 
nothing  whatever,  of  bis  own  knowledge,  of  the  transaction.  The 
room  in  which  the  robbery  is  alleged  to  have  been  committed  was 
entered  by  a  stairway  leading  up  from  the  sidewalk  on  the  east  side 
of  the  building. 

Jim  Harris  testified,  for  the  defense,  that  George  Bridges  and 
Pierce  were  in  his  saloon  (The  "  Bank  ")  about  9  o'clock  on  the  night 
of  the  alleged  robbery.  Pierce  took  two  drinks  of  whisky  and  one 
of  brandy  while  in  that  saloon.  He  was  not  to  say  drunk,  but  was 
considerably  under  the  influence  of  liquor.  He  asked  Bridges  if 
there  was  a  place  in  town  where  poker  was  played.  Bridges  told 
him  that  there  was  no  such  place  in  town,  and  that  he  was  in  no 
condition  to  play  if  such  a  place  could  be  found.  Pierce  replied 
that  he  had  plenty  of  money  to  play  poker  with,  and  exhibited  a 
tobacco  sack  containing  coin  which,  if  silver,  amounted  to^five,  seven 
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or  eight  dollars;  if  gold,  the  witness  could  not  say  how  much,  and  a 
pocket-book  which  contained  only  a  five-dollar  bill,  so  far  as  the 
witness  could  see. 

Bill  Corterbine  testified,  for  the  defense,  that  he  saw  Pierce  in 
the  Globe  Saloon  on  the  night  of  the  alleged  robbery.  Pierce  was 
in  that  saloon  when  witness,  who  was  bar-tender,  went  on  duty. 
He  drank  once  of  whisky  and  once  of  beer,  to  the  witness's  knowl- 
edge, and  tho  witness  considered  him  drunk.  He  was  intoxicated 
when  the  witness  first  saw  him  about  7  o'clock  on  that  evening.  He 
proposed  a  game  of  draw  poker  to  witness,  and  when  witness  de- 
clined to  play  he  asked  if  witness  could  refer  him  to  a  man  who 
would  play.    This,  the  witness  told  him,  he  could  not  do. 

Ben.  Aspinwall  testified,  for  tho  defense,  that  he  saw  Pierce  in 
the  Cotton  Exchange  Saloon  about  11  o'clock  on  the  night  of  the 
alleged  robbery.  Witness  thought  him  considerably  drunk  at  that 
time.  Pierce  threw  dice  with  George  Leonard  for  drinks.  He 
drank  whisky  at  that  saloon  with  Bridges  and  others.  Witness 
heard  Pierce,  while  in  the  Cotton  Exchange,  say  that  he  could  beat 
any  G — d  d— d  man  in  the  State  playing  his  game  of  draw  poker. 
Leonard  was  then  near  enongh  to  hear  what  Pierce  said.  Pierce 
and  Leonard  left  the  Cotton  Exchange  shortly  afterwards.  Defend- 
ant left  either  a  little  before  or  a  little  after  they  did.  Witness 
went  to  the  "Q.  T."  Saloon,  and  did  not  hear  the  cry  for  the  police. 
The  police  was  called  for  about  an  hour  and  a  half  after  Leonard 
and  Pierce  left  the  Cotton  Exchange.  Witness  saw  Pierce  with  a 
pocket-book,  and  also  with  a  tobacco  sack  which  contained  perhaps 
four  or  five  dollars  in  silver. 

George  T.  Bridges  was  the  next  witness  for  the  defense.  He  testi- 
fied that  he  had  known  Pierce  about  two  years.  Witness  met  Pierce 
at  the  Bank  Saloon  in  Sherman,  about  8  o'clock  on  the  night  of  the 
alleged  robbery.  They  took  two  or  three  drink3  of  whisky  each 
at  that  saloon.  From  the  Bank  Saloon  they  went  to  the  Cotton  Ex- 
change, where  Pierce  took  two  or  three  drinks  of  whisky,  and  the 
witness  one  drink  and  a  cigar.  From  the  Cotton  Exchange  they 
went  to  the  South  End  Saloon,  where  they  remained,  talking  and 
drinking,  for  some  time.  Pierce  bought  and  gave  to  the  witness  at 
the  South  End  a  bottle  of  whisky  which  he  insisted  witness  should 
take  home  for  morning  use.  While  at  the  Bank  Saloon  Pierce 
asked  if  witness  kyew  of  any  place  where  he  could  have  fun, — get 
a  game  of  poker,  at  which  he  was  an  "  old  timer,"  as  he  used  to  fol- 
low poker  for  a  living.  Witness  told  him  that  he  knew  of  no 
gambling  place  in  Sherman.    Pierce  then  said  that  he  would  back 
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witness  to  any  amount  in  a  game.  Witness  replied  that  he  would 
not  play  his,  Pierce's,  money,  and  that  as  he,  Pierce,  was  drunk,  he 
would  not  see  him  play.  Pierce  was  drinking  heavily  when  witness 
first  met  him,  and  was  drank  when  witness  left  him,  about  11  o'clock, 
at  the  South  End  Saloon.  Witness  saw  him  display  his  money  in 
every  saloon  he  went  into.  He  had  a  tobacco  sack  containing  five  or 
six  dollars  in  silver,  and  a  pocket-book  containing  two  five-dollar  bills, 
which  was  all  the  money  witness  saw  him  have  at  any  time.  At 
each  of  the  saloons  Pierce  threw  his  sack  of  silver  on  the  counter, 
and  invariably  remarked  that  the  silver  was  not  all  the  money  he 
had,  and  he  would  then  exhibit  the  pocket-book  and  the  two  five- 
dollar  bills.  He  exhibited  the  money  in  his  efforts  to  get  up  a  game 
of  poker,  and  made  the  display  in  order  to  show  that  he  had  money 
to  gamble  with.  He  did  not  show  any  other  money  than  that  de- 
scribed by  witness,  and  the  witness  did  not  believe  that  he  had  any 
other  money,  or  more  than  the  one  pocket-book.  Pierce  spent  two 
and  a  half  or  three  dollars  while  with  the  witness,  and  during  that 
time  drank  nothing  but  brandy  and  whisky.  He  was  very  drunk 
when  the  witness  left  him.  He  promised  witness,  on  parting  with 
him,  that  he  would  put  up  at  the  hotel. 

On  the  following  morning  the  witness  met  Pierce  in  front  of  the 
Crockford  Saloon.  He  had  been  clean  shaved,  his  mustache  was 
dyed,  and  he  wore  a  pair  of  colored  spectacles,  and  witness  did  not 
know  him  until  he  pinched  witness  on  the  arm.  Witness  asked  him 
why  he  had  so  disguised  himself.  He  replied  that  he  had  been 
beaten  out  of  $15  after  he  parted  with  witness  on  the  night  before, 
and  that  witness  would  soon  hear  all  about  it.  An  hour  or  two 
later  the  witness  met  Pierce  again  at  the  Crockford  Saloon,  and 
Pierce  told  him  that  he  was  robbed  by  four  men  of  $52  near  the 
wagon  yard.  Witness  met  him  a  third  time  near  Kirsch's  saloon, 
and  told  him  that  he,  Pierce,  must  excuse  him  for  asking  particu- 
larly about  the  robbery,  inasmuch  as  one  of  the  parties  arrested  for 
the  crime  was  his,  witness's,  brother-in-law.  Witness  told  him  also 
that  he  was  a  friend  to  him,  Pierce,  and  that,  if  the  defendant  had 
anything  to  do  with  the  robbery,  he,  witness,  was  no  friend  to  de- 
fendant, and  would  not  uphold  him  in  the  robbery.  Pierce  replied 
that  he  had  never  before  heard  that  witness  and  defendant  were 
brothers-in-law,  and  that  he  was  sorry  to  hear  it  then.  During  the 
examining  trial,  the  witness  met  Pierce  on  th§  court-house  steps, 
and  asked  him :  "  Pierce,  how  much  do  you  say  you  lost?"  He  re- 
plied: "I  lost  $52."  Witness  asked  him  where  he  had  that  money 
while  with  him,  and  at  the  same  time  with  two  pieces  of  paper  illos- 
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trated  bow  the  two  five-dollar  bills  were  folded  and  placed  in 
the  pocket-book.  He  replied  that  the  $52  were  folded  under  the 
two  five  dollar  bills,  and  that  it  was  in  the  same  book  which  con- 
tained the  two  five-dollar  bills.  Witness  first  heard  that  Pierce 
claimed  to  have  lost  the  $52  from  a  separate  pocket-book,  after  the 
examining  trial.  Witness  was  asked  nothing  about  the  conversation 
on  the  court-house  steps  at  the  examining  trial. 

Cross-examined,  the  witness  stated  that  he  was  with  Pierce  from 
8  until  11  o'clock  on  the  night^of  the  alleged  robbery,  and  could 
not  get  away  from  him  during  that  time.  Pierce  did  all  of  the 
treating  and  would  not  permit  witness  to  pay  for  a  single  service  of 
drinks.  Witness  had  known,  and  been  closely  associated  with  Bill 
Kissinger  for  more  than  twenty  years,  during  which  time  he  and 
Kissinger  had  been  close,  intimate  friends.  Kissinger  was  present 
at  the  examining  trial  of  the  defendant  and  Leonard,  but  was  not 
examined  as  a  witness. 

G.  W.  Pasco  testified,  for  the  defense,  that  he  appeared  as  counsel 
for  the  defendant  and  Leonard  on  their  examining  trial.  Pierce 
testified  that  he  had  two  pocket-books,  for  the  first  time,  when  he 
was  recalled  by  the  State,  which  was  after  all  of  the  other  evidence 
had  been  taken. 

William  Loving  testified,  for  the  defense,  that  he  heard  the  con- 
versation between  Bridges  and  Pierce  on  the  court-house  steps  men- 
tioned by  Bridges  in  his  testimony,  but  did  not  pay  much  attention 
to  what  was  said.  The  subject  discussed  was  money,  and  Bridges 
did  most  of  the  talking,  manipulating  two  pieces  of  paper.  Pierce 
said  nothing  about  two  pocket-books, —  in  fact  he  said  nothing  that 
witness  heard.     The  defense  closed. 

R.  H.  Pierce  was  recalled  by  the  State  in  rebuttal,  and  testified 
that  he  had  no  conversation  upon  any  subject  with  Bridges  on  the 
morning  after  the  robbery,  at  or  near  the  Crockford  Saloon.  He 
did  not  see  Bridges  at  or  near  that  saloon  on  that  day.  He  did  have 
a  conversation  with  Bridges  in  the  back  yard  of  Kirsch's  saloon  on 
that  day.  Bridges  called  witness  into  the  yard  to  talk  about  the 
robbery.  Witness  had  learned  that  Bridges  and  defendant  were 
brothers-in-law,  and,  as  he  wanted  to  mislead  and  "throw  off" 
Bridges,  witness  told  him  that  he  was  robbed  near  the  wagon  yard. 
Bridges  seemed  very  —  indeed,  intensely — anxious  to  find  out  all 
about  the  robbery.  Witness  had  no  conversation  with  Bridges 
about  the  case  on  the  court-house  steps  during  the  progress  of  the 
examining  trial.  Bridges  tried  then,  there,  and  elsewhere  to  get 
witness  to  discuss  the  matter,  and  witness  emphatically  refused  to 
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do  so.  Witness  had  bat  little  recollection  of  the  time  of  occurrences 
on  the  night  in  question,  prior  to  the  robbery.  Witness  could  recol- 
lect the  time  indicated  by  the  clock  and  whistle  with  reference  to 
the  time  of  the  robbery.  After  he  paid  for  the  checks  witness  had 
some  fifty-eight  or  sixty  dollars  on  his  person.  Witness  reported 
all  of  the  facts  to  the  officers  on  the  morning  after  the  robbery,  bat 
was  asked  nothing  about  having  two  pocket-books  when  first  ex- 
amined on  the  examining  trial.  Witness  assumed  his  disguise 
because  advised  by  the  officers  to  do  so. 

The  defendant's  application  for  continuance,  referred  to  in  the  third 
head-note  of  this  report,  set  out  that  defendant  expected  to  prove 
by  the  absent  witness  Kissinger  that  he  was  present  on  the  night 
that  Pierce  claimed  to  have  been  robbed;  that  Pierce  was  not 
robbed,  but  that,  after  much  bantering  and  importunity,  be  prevailed 
upon  a  party  of  several  persons,  including  defendant  and  Leonard, 
to  engage  in  a  game  of  poker;  that  Pierce  in  that  game  bought 
drinks  and  checks  to  the  amount  of  $15,  which  was  all  the  money 
he  had,  according  to  his  own  statement  on  that  night,  and  that  he 
subsequently  lost  the  checks  so  purchased,  in  the  said  game  of 
poker. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

ARGUMENT  FOB  APPELLANT  OK  MOTION  FOB  BEHEABING. 

Hare,  Head  <&  Hare  and  A.  C.  Turner,  for  the  appellant.  The 
State  in  its  motion  for  a  rehearing  of  this  cause  claims  that  article 
722  of  the  Penal  Code,  as  amended  by  the  laws  of  the  Eighteenth 
Legislature,  page  81,  has  changed  the  definition  of  robbery  so  that 
the  same  may  be  committed  simply  "by  putting  in  fear  of  life  or 
bodily  injury,"  and  that  said  amendment  of  1883  defines  and  punishes 
robbery  without  any  of  the  ancient  elements  of  assault,  force  and 
violence  as  connected  with  said  offense.  We  do  not  understand  such 
to  be  the  purport  of  said  amendment;  for  we  hold  that  the  Legisla- 
ture in  the  amendment  of  1883  only  intended  to  change  the  penalty 
of  robbery.  The  whole  question  turns  upon  the  intention  of  the 
Legislature  in  using  the  word  "  or  "  connecting  the  words  u  violence" 
and  "  by  putting  in  fe&r,"  eta  There  can  be  but  one  reasonable 
and  sensible  construction  of  this  word  "or"  in  the  statute  referred 
to,  and  that  is,  to  render  the  same  "  and."  To  put  any  other  con- 
struction on  the  legislative  intent  would  be  to  break  down  and 
destroy  the  other  provisions  of  the  Code  as  contained  in  articles 
647,  648,  649  and  723,  especially  the  latter  clause. 
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Article  723  of  the  Penal  Code  defines  and  punishes  robbery  by 
putting  in  fear  of,  not  only  life  and  bodily  injury  (of  the  person), 
but  also  of  character  and  property.  By  the  English  common  law, 
the  phrase  "putting  in  fear"  referred  to  threatened  injuries  to  the 
person,  to  the  character  and  to  the  property  of  another.  (Russell 
on  Crimes,  marginal  p.  879.)  All  taking  at  common  law  by  threats 
of  injuries  to  person,  to  character  and  to  property,  was  a  taking  by 
"putting  in  fear,"  and  consequently  constituted  robbery.  (Russell 
on  Crimes,  pp.  880,  881  and  882.) 

But  the  Penal  Code  of  this  State  has  divided  common  law  rob- 
bery into  two  distinct  parts  or  offenses,  the  first  of  which  is  con- 
tained in  article  722,  and  includes  the  offense  as  applicable  to  assault 
and  violence;  the  second  in  article  723,  as  applicable  to  robbery 
accomplished  by  threats  of  injury  to  the  character,  person  or  prop- 
erty. If  the  word  "or"  in  the  act  of  1883  is  given  its  strict  mean- 
ing, then  we  have  robbery  accomplished  by  putting  in  fear  of  life 
and  bodily  injury  alone,  disconnected  from  assault  or  violence — a 
construction  of  the  law  which  runs  directly  back  to  the  common 
law,  and  which  repeals  article  723  of  the  Penal  Code,  as  well  as 
does  away  with  or  repeals  artioles  648  and  649  of  the  Penal  Code. 
There  can  be  no  robbery  under  article  722  as  it  is  now  or  formerly 
existed*  without  assault  or  violence  being  connected  with  it;  a  rob- 
bery by  putting  in  fear  alone  in  this  State  can  only  relate  to  and 
be  embraced  in  article  723.  That  this  court  has  the  right  so  to 
construe  this  statute  as  to  make  the  same  intelligible,  and  to  con- 
form to  the  legislative  intent,  and  at  the  same  time  to  support  all 
the  law  bearing  on  the  question  of  robbery  as  found  in  the  Code, 
there  can  be  no  question. 

In  this  connection  we  refer  tlpe  court  to  Walker  v.  The  State,  7 
Texas  Ct.  App.,  245,  with  the  authorities  therein  cited,  for  a  clear 
exposition  of  the  law  in  the  construction  of  statutes  and  arriving 
at  the  legislative  intent.  This  decision  clearly  holds  that  words 
may  be  set  aside  to  arrive  at  the  intent  of  the  Legislature.  We 
submit  that,  unless  this  construction  of  article  722  is  adopted  by 
the  court,  the  whole  of  article  723  becomes  inoperative,  because  in 
oonflict  with  other  written  laws  of  the  State.  (See  Penal  Code, 
art.  6.) 

In  the  original  opinion  it  does  not  appear  that  the  court  passed 
upon  the  several  bills  of  exception  taken  by  the  defendant.  Now, 
however  this  case  may  be  decided,  we  deem  it  of  importance  in 
practice  that  the  court  declare  the  law  upon  the  exceptions  taken, 
and  we  respectfully  and  especially  again  call  the  attention  of  the 
Vol.  XX— 28 
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court  to  tbe  rulings  on  the  application  for  a  continuance;  to  tbe 
exclusion  of  defendant's  brother  from  the  conrt  room  when  not  a 
witness;  to  the  remarks  made  by  the  judge  in  the  hearing  of  tbe 
jury,  in  substance  that  it  did  not  seem  defendant  wanted  a  fair  trial, 
and  that  be  was  making  a  technical  defense.  (See  Code  Grim. 
Proa,  art.  729,  p.  87.)  If  these  things  are  to  be  tolerated,  the  pro- 
fession ought  to  know  it.  By  singling  out  these  points,  however, 
ve  do  not  wish  to  be  understood  as  waiving  the  exceptions  con- 
tained in  the  other  assignments  of  error,  but  we  deem  them  of  im- 
portance and  ask  the  opinion  of  the  court  upon  them. 

J.  If.  Burts,  Assistant  Attorney-General,  for  tbe  State.  1.  The 
charge  as  given  by  the  court  was  all  that  was  demanded  by  tbe  evi- 
dence. There  was  an  assault  and  violence  resorted  to  by  appellant 
and  his  accomplices,  and  no  evidence  that  tbe  money  was  merely 
snatched  from  the  hands  of  the  injured  party,  unaccompanied  by  an 
assault  and  violence;  and  hence  the  charge  requested  on  this  sup- 
posed issue  was  properly  refused.  (Shultz  v.  The  State,  6  Texas  Ct. 
App.,  390;  Johnson  v.  The  State,  27  Texas,  758;  Maria  v.  The  State, 
28  Texas,  698;  Bishop  v.  T/ie  State,  43  Texas,  390;  Sogers  v.  The 
State,  1  Texas  Ct.  App.,  187;  Bronson  v.  The  State,  2  Texas  Ct  App, 
46;  Merritt  v.  The  State,  2  Texas  Ct.  App.,  177;  Hutto  v.  The  State, 
7  Texas  Ct.  App.,  44;  Smith  v.  The  State,  7  Texas  Ct.  App.,  414.)] 

2.  The  first  special  instruction  requested  by  appellant  was  prop- 
erly refused  for  the  reason  that  everything  contained  therein  ap- 
plicable to  the  case  had  been  embraced  in  the  general  charge,  and 
was  given,  and  needed  not  to  be  repeated.  (Clark's  Criminal  Law, 
p.  519,  note  208;  Heard  v.  The  State,  9  Texas  Ct.  App.,  1;  Brown 
v.  The  State,  9  Texas  Ct.  App.,  81;  Allison  v.  The  State,  14  Texas 
Ct.  App.,  402 ;  OWeal  v.  The  State,  14  Texas  Ct.  App.,  582;  Reynolds 
v.  The  State,  17  Texas  Ot.  App.,  413.) 

3.  There  is  no  error  in  the  ruling  on  the  application  for  continu- 
ance, because,  had  subpoenas  been  issued  in  time,  the  servioe  of  the 
same  might  have  been  had  on  the  witness.  In  tbe  short  space  of 
time  which  elapsed  from  the  time  the  injured  party  went  to  the 
place  where  he  was  robbed  and  the  robbery,  as  shown  by  all  the 
evidence,  be  could  not  have  entered  into  and  played  out  the  games 
to  the  end  and  the  loss  of  his  money.  If  the  witness  had  so  testi- 
fied, his  evidence  could  not  be  true,  but  would  have  been  false;  and 
hence  there  was  no  error  in  overruling  the  application,  or  his  motion 
for  a  new  trial. 

4.  It  is  shown  by  the  evidence  of  John  Bond  that  he  frequented 
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the  place  where  the  robbery  occurred,  and  from  other  evidence  that 
John  Bond  was  there  that  night,  and  was  an  accomplice  to  defend- 
ant in  the  robbery ;  and  it  was  not  error  for  the  court  to  order  him 
under  the  rule.  As  it  was,  he  was  placed  on  the  stand  by  appellant 
and  contradicted  the  prosecuting  witnesses  as  to  his  presence,  which, 
as  impeaching  testimony,  was  material  and  shows  the  importance  of 
the  order  placing  him  under  the  rule. 

Before  the  Revised  Codes  were  enacted  the  statute  defining  rob* 
bery  was  as  follows : 

44  If  any  person,  by  assault  or  violence,  and  putting  in  fear  of  life 
or  of  bodily  injury,  shall  fraudulently,"  etc.  This  statute  required 
the  element  of  "  putting  in  fear  of  life  or  of  bodily  injury  "  to  attend 
the  assault  or  the  violence  in  robbery,  as  a  necessary  concomitant. 
(3  Texas  Ct  App.,  63.) 

When  the  Penal  Code  was  enacted  in  1879,  the  statute  was 
changed,  thus: 

"If  any  person  by  assault,  or  by  violence  and  putting  in  fear  of 
life  or  bodily  injury,  shall,"  etc.  This  permitted  the  offense  of  rob- 
bery to  be  committed  by  assault  without  the  "  putting  in  fear  of  life 
or  bodily  injury ; "  but  not  so  when  only  violence  was  used.  (12  Texas 
Ct  App.,  240.) 

The  act  of  1883,  page  81,  amends  the  law  of  robbery,  both  as  to 
the  definition  and  the  penalty, —  thus:  "If  any  person  by  assault 
or  by  violence,  or  by  putting  in  fear  of  life  or  bodily  injury,  shall," 
eta 

Thus,  you  see  that  robbery  can  be  committed  hy  assault,  or  hy  vio- 
lence, without  there  being  any  "  putting  in  fear,"  etc.,  or  it  can  be 
committed  "  by  putting  in  fear  of  life  or  bodily  injury  "  without  as- 
sault or  violence.  (See  Wharton's  Cr.  Law,  135;  Archbold's  Crim- 
inal Pleading,  25,  202,  271;  43  Texas,  519;  also  2  Texas  Ct  App., 
39,  and  cases  cited. 

ON  MOTION  FOB  REHEARING. 

White,  Presiding  Judge.  At  a  former  day  of  this  present  term 
this  case  was  reversed  and  remanded  for  a  supposed  error  in  the 
charge  of  the  court,  occasioned  by  inadvertence  upon  our  part  in 
overlooking  the  full  extent  to  which  the  act  of  April  12,  1888 
(Genl.  Laws,  18th  Legislature,  Regular  Session,  page  81),  had  gone 
in  the  amendment  made  to  article  722  of  the  Penal  Code,  defining 
and  punishing  the  crime  of  robbery. 

This  amendment  reads:  "If  any  person  by  assault  or  violence,  or 
by  patting  in  fear  of  life  or  bodily  injury,  shall  fraudulently  take 
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from  the  person  or  possession  of  another  any  property,  with  intent 
to  appropriate  the  same  to  his  own  use,  he  shall  be  punished  by  con- 
finement in  the  penitentiary  for  life  or  for  a  term  of  not  less  than 
five  years;  and  when  the  offense  is  committed  by  two  or  more  per- 
sons acting  together,  and  a  fire-arm  or  other  deadly  weapon  is  used 
or  exhibited  by  either  of  them  in  commission  of  the  offense,  the 
person  or  persons  so  using  or  exhibiting  the  fire-arm  or  other  deadly 
weapon  shall  be  punished  by  imprisonment  in  the  penitentiary  for 
life  or  for  a  term  not  less  than  five  years."  This  amendment 
changes  the  old  law  definition  of  the  offense  in  one  important  par- 
ticular, to  wit :  by  using  the  disjunctive  "  or  "  where  the  conjunctive 
"and"  had  formerly  been  used  between  the  words  " violence n 
and  the  words  "  by  putting  in  fear  of  life  or  bodily  injury." 

This  is  the  second  time  the  definition  of  the  offense  has  been 
changed  since  the  adoption  of  our  Codes  in  1858.  Originally  it  was 
"  by  assault  or  by  violence,  and  putting  in  fear  of  life  or  bodily  in- 
jury," and  the  proper  construction  then  was  that  whether  "  by  as- 
sault "  "  or  by  violence,"  in  either  event  there  must  be  the  accom- 
panying condition  that  there  was  a  "  putting  in  fear  of  life  or  bodily 
injury,"  and  the  indictment  was  required  so  to  allege.  (  Wilson  v. 
The  State,  3  Texas  Ct.  App.,  63.)  Next  came  the  change  made  by 
the  revision  of  1879,  which  was  that  if  the  property  was  taken  by 
assault  the  offense  was  complete  whether  the  person  from  whom 
taken  was  or  not  put  in  fear  of  life  or  bodily  injury;  whilst,  if  it 
was  taken  "by  violence,"  then,  to  make  the  crime  complete,  it  was 
requisite  that  the  "violence"  should  be  such  as  amounted  to  a 
"  putting  in  fear  of  life  or  bodily  injury,"  and  "  violence"  not  thus 
accompanied  could  not  constitute  the  offense.    (  Williams  v.  The 

:  State,  12  Texas  Ct.  App.,  240;  Mmble  v.  The  State,  12  Texas  Ct. 

1  App.,  420;  Trimble  v.  The.  State,  16  Texas  Ct.  App.,  115.)    Under 

these  previous  laws  there  were  two  modes  by  .which  the  offense 

j  might  be  committed,  that  is,  1st,  "  by  assault,"  and  2d,  "  by  vio- 

:  lence,"  the  putting  in  fear,  etc.,  being  a  condition  annexed  to  the 

latter  mode  before  article  722  was  amended  as  above  set  out. 

We  think  it  clear  from  the  amendment  that  the  legislative  intent, 
by  the  use  of  the  disjunctive  "or"  between  "violence"  and  "put- 
ting in  fear,"  etc.,  was  to  create  another,  and  established  thereby 

l  three  modes  by  which  the  offense  might  thereafter  be  committed; — 

viz.:  1st,  by  assault;  2d,  by  violence;  and  3d,  by  putting  in  fear  of 
life  or  bodily  injury,  each  being  a  separate  and  distinct  mode  within 
itself,  whether  oonneoted  and  aooompanied  or  not  by  either  of  the 
other  two  modes.  . 
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It  is  true  that  by  a  well  known  rule  of  construction,  where  the 
legislative  intent  and  meaning  is  plain,  exact  grammatical  propriety 
of  language  may  be  disregarded  and  the  conjunctive  "and"  will  be 
read  as  "or,"  and  "or"  as  "and,"  when  the  sense  obviously  so  re- 
quires; and  this  in  plain  cases,  even  in  criminal  statutes,  against  the 
accused.  (Bish.  Stat  Crimes  (2d  ed.),  §  243;  Frazier  v.  The  State, 
18  Texas  Ct.  A  pp.,  434.)  Such  liberty  is,  however,  unauthorized 
when  the  words  used  appear  to  harmonize  with  the  evident  inten- 
tion as  expressed  by  them.  We  are  of  opinion  that  the  Legislature 
intended  to  make  three  modes  instead  of  two  by  whioh  robbery 
could  be  committed,  and  that  "  violence"  is  of  itself  one  mode,  with- 
out the  aid  of  either  of  the  others.  The  learned  trial  judge  so  in 
effect  charged  the  jury  in  the  paragraph  upon  which  we  based  the 
former  reversal  of  the  judgment.  We  are  clearly  of  opinion  that 
his  charge  was  in  strict  conformity  with  the  amendment  of  the  law, 
and  that  the  error  with  regard  to  the  law  as  to  this  phase  of  the 
case  was  one  of  our  own  and  not  his. 

The  previous  judgment  reversing  the  case  will  therefore  be  set 
aside,  and  we  will  proceed  to  dispose  of  the  other  questions  submitted 
by  appellant  as  grounds  for  reversal 

1.  In  so  far  as  defendant's  special  requested  instructions  presented 
sound  propositions  of  law,  they  were  covered  by  the  charge  of  the 
court  to  the  jury,  and  it  was  not  error  to  refuse  them. 

2.  The  application  for  continuance  on  account  of  the  witness 
Kissinger  was  properly  overruled.  Sufficient  diligence  is  not  shown. 
Defendant's  second  subpoena  for  said  witness  was  returned  on  the 
14th  "not  found;"  the  trial  was  on  the  24th,  and  no  steps  were 
taken  by  defendant  for  the  ten  days  intervening  between  the  14th 
and  24th  to  secure  the  attendance  of  his  witness.  In  addition  to 
this  want  of  diligence,  we  are  of  opinion  that  the  matter  proposed 
to  be  proven  by  said  witness,  when  the  evidence  adduced  is  con- 
sidered, would  not  probably  have  been  true  had  the  witness  testified 
to  the  same. 

3.  Defendant's  second  bill  of  exceptions  shows  that  "  the  rule  "  had 
been  invoked  for  the  witnesses,  and,  when  they  were  called  for  the 
purpose  of  being  sworn  and  placed  under  the  rule,  the  State's 
attorney  called  John  Bond,  a  brother  of  defendant,  who  had  not 
been  summoned  as  a  witness  for  either  side,  and  requested  that  he 
also  be  sworn  and  put  under  the  rule  with  the  other  witnesses  for 
the  State.  Defendant's  counsel  requested  the  court  to  ask  State's 
counsel  if  he  intended  to  use  John  Bond  as  a  witness,  and,  if  not, 
that  defendant  wished  him  released  from  the  rule  so  that  he  might 
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have  this  witnesses  assistance  on  the  trial.  The  State's  counsel,  after 
a  wordy  altercation  between  the  attorneys  about  the  witness,  finally 
told  the  court  that  he  might  wish  to  use  the  party  as  a  witness,  and 
the  court  had  him  placed  under  the  rule  with  the  other  witnesses, 
over  defendant's  objection  and  in  refusal  of  his  request  to  have  him 
remain  in  the  court  room  to  assist  by  his  advice  in  the  conduct  of 
the  defense. 

A  wide  discretion  is  confided  necessarily  in  the  trial  judge  with 
regard  to  the  application  and  the  extent  of  the  application  of  "  the 
rale"  to  witnesses,  and  the  exercise  of  this  discretion  will  not  be  re- 
vised except  in  clear  cases  of  abuse.  {Kennedy  v.  The  State,  19 
Texas  Ct.  App.,  640,  where  the  authorities  are  collated.)  "  The 
order  for  the  removal  of  the  witnesses  from  the  court,  being  a  mat- 
ter within  the  discretion  of  the  presiding  judge,  may  be  put  in  such 
form  as  to  meet  the  particular  demands  of  justice  and  convenience 
in  the  individual  case.  If,  for  example,  the  assistance  of  some  of 
the  witnesses  is  required  in  conducting  the  prosecution  or  defense, 
these  may  be  permitted  to  remain  while  the  rest  are  excluded.  So 
the  witnesses  who  are  summoned  as  experts,  and  an  attorney  in  the 
cause,  and  witnesses  called  to  testify  to  the  character  for  truth  and 
veracity  of  a  witness,  may  all  be  permitted  to  remain  in  the  court 
room  while  the  rest  are  sent  away."  (B?*own  v.  The  State,  3  Texas 
Ct.  App.,  295;  1  Bish.  Crim.  Proc.  (3d  ed.),  §§  1188-1190;  Gode 
Crim.  Proc,  art.  662.) 

It  is  not  made  to  appear  that  the  court  abused  its  discretion  in 
this  instance,  and  the  bill  of  exceptions  fails  to  show  any  reason 
why  the  witness  John  Bond  was  even  supposed  to  be  indispensable 
to  defendant  in  his  defense  of  the  case,  further  than  that  he  was  a 
brother  of  defendant. 

4.  The  prosecuting  witness  was  asked  by  the  State's  counsel  the 
question  "  are  you  a  farmer? "  and  defendant's  counsel  objected  that 
the  character  nor  trade  nor  business  of  the  witness  were  not  in  issue, 
and  that  the  answer  would  be  immaterial  and  irrelevant.  The  ob- 
jection was  overruled.  If  the  question  and  answer  were,  as  con- 
tended, inadmissible,  which  is  not  conceded,  then  we  cannot  see 
what  possible  injury  could  result  to  defendant,  and  it  would  simply 
amount  to  error  without  prejudice,  which  is  not  reversible  error. 
The  erroneous  admission  of  evidence  is  no  ground  for  reversal  when 
the  appellant  could  not  have  been  prejudiced  by  the  evidence  admit- 
ted. {State  v.  Hallett,  63  Iowa,  259;  Evans  v.  The  State,  13  Texas 
Ct.  App.,  225;  Gose  v.  The  State,  6  Texas  Ct.  App.,  121.) 

5.  A  somewhat  similar  objection  is  shown  by  the  fourth  bill  of 
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exceptions,  and,  though  the  question  may  have  been  irrelevant  and 
immaterial,  we  cannot  see  how  injury  could  inure  to  the  defendant. 

6.  We  cannot  see  bow  the  question  asked  the  policeman  Kelley, 
"if  he  arrested  the  defendant}"  was  " calculated  to  influence  the 
jury  to  accept  the  opinion  of  the  police  as  to  who  had  committed 
the  offensa"  If  this  is  the  rule  with  regard  to  such  a  question,  then 
the  State  would  never  be  able  to  prove,  no  matter  how  important, 
who  had,  or  which  one  of  her  officers  had,  made  an  arrest  of  a  party 
who  had  committed  a  crime.  We  think  the  objection  was  a  strained 
conclusion  as  to  what  would  necessarily  be  the  result  of  the  ques- 
tion and  answer.  Of  course  an  officer  would  hardly  be  presumed 
to  arrest  a  party  for  crime  unless  he  had  a  warrant  which  author- 
ized him  to  do  so.  or  had  seen  him  commit  the  crime,  or  had  good 
reason  to  believe  that  he  had  committed  it.  The  very  fact  of  arrest 
is  ordinarily  evidence  that,  in  the  opinion  of  some  one,  the  arrested 
party  has  committed  an  offense.  But  there  would  be  about  as  much 
reason  in  objecting  to  an  indictment's  being  read  in  the  hearing  of 
the  jury,  for  fear  they  might  be  influenced  by  the  opinion  of  the 
grand  jury  as  to  the  guilt  of  the  accused.  And  yet  it  is  a  matter  of 
daily  experience  that  parties  are  not  only  arrested  but  may  be  also 
indicted  for  crime,  and  juries,  uninfluenced  by  the  opinions  of  offi- 
cers and  grand  jurors  as  thus  evinced,  find  them  not  guilty  without 
the  slightest  hesitancy. 

7.  On  the  argument  about  one  of  the  exceptions  saved  by  counsel 
for  defendant,  and  what  it  should  contain,  counsel  remarked  to  the 
court  "all  that  defendant  wants  is  that  the  record  speak  the  truth 
as  to  what  has  transpired,  and  that  defendant  have  his  rights  and 
be  awarded  a  fair  trial;"  when  the  court  rejoined,  "it  does  not 
seem  that  way  to  me  or  there  would  not  be  all  this  wrangling." 
This  was  said  in  presence  of  the  jury.  "The court  explained  to  the 
jury  that  in  using  said  language  be  intended  to  convey  the  idea  and 
meant  that  he  thought  the  attorneys  for  defendant  were  trying  to 
get  some  technical  advantage  in  the  case,"  and  defendant's  counsel 
excepted  to  the  explanation  as  well  as  to  the  original  remark. 

The  remark  of  the  judge  was  doubtless  provoked  by  the  manner 
of  counsel  in  making  his  remarks.  Still,  this  did  not  justify  the 
reply  of  the  court  that  it  did  not  seem  to  him  that  defendant  only 
wanted  the  record  to  speak  the  truth  and  that  ho  have  a  fair  trial, 
or  there  would  not  be  so  much  wrangling.  That  was  not  the  proper 
or  legal  manner  for  the  court  to  express  disapprobation  at  or  to  stop 
the  wrangling.  On  the  contrary,  it  looks  very  much  as  if  the  court 
felt  disposed  to  engage  in  the  wrangling  himself, — a  course  of  con- 
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duct  a  court  should  never  suffer  itself  to  be  entrapped  into,  and' 
especially  so  when  it  has  ample  power  and  authority  by  fine  and 
imprisonment,  if  need  be,  to  control  and  stop  all  unnecessary 
"  wrangling,"  or  disorders  of  any  other  kind  which  are  violations  of 
proper  decorum  or  calculated  to  impede  or  obstruct  the  trial  of  a 
cause.  The  remark  of  the  court  was,  to  say  the  least,  inconsiderate 
if  not  improper;  and  the  explanation  made  to  the  jury  of  the  re- 
mark was,  in  our  opinion,  much  more  objectionable  and  improper 
than  the  remark  itself,  because  it  was  a  charge  that  the  attorneys 
were  endeavoring,  in  their  effort  to  get  a  bill  of  exceptions,  to  ob- 
tain some  technical  advantage  in  the  trial.  They  were  either  enti- 
tled to  the  bill  or  they  were  not,  and  it  was  the  duty  of  the  judge 
either  to  allow  or  refuse  it,  just  as  the  right  of  the  matter  might  be, 
without  discussing  the  motives  which  prompted  counsel  in  asking 
its  allowance.  It  is  a  right  given  by  law  to  a  party  to  reserve  ex- 
ceptions to  any  adverse  ruling  he  may  deem  erroneous;  and  no 
right  accorded  a  party  by  law,  especially  in  a  criminal  prosecution, 
i*  in  any  manner  a  technical  right  or  advantage  when  properly 
availed  of.  The  rules  provided  by  the  State  for  the  government  of 
criminal  trials,  when  she  seeks  to  hold  her  citizen  amenable,  are  not 
technicalities  if  he  insists  upon  a  compliance  with  them  on  the  part 
of  the  State.  They  are  rights,  and  it  is  the  veriest  misnomer  to  call 
them  technicalities.  There  are  no  technicalities  in  criminal  law 
under  a  Code  practice,  where  every  step  of  the  procedure  is  clearly 
provided  for  and  defined.  Erroneous  remarks  of  a  judge  in  the 
presence  of  the  jury  may,  and  sometimes  do,  demand  a  reversal  of 
the  judgment  rendered  (61  Iowa,  369),  and  judges  cannot  be  too 
careful  in  making  remarks  having  the  slightest  tendency  to  impress 
the  jury  with  the  opinion  the  judge  may  entertain  of  the  merits  or 
demerits  of  the  case  or  any  matter  of  evidence  upon  which  the  jury 
alone  should  pass.  But,  whilst  we  hold  that  the  remark  and  expla- 
nation in  this  instance  were  highly  objectionable  and  improper,  we 
cannot  say  that  in  and  of  themselves  they  afford  ground  sufficient 
to  call  for  a  reversal  of  the  judgment. 

8.  The  witness  Blain  was  asked  "if  any  one  informed  defendant 
of  the  cause  of  his  arrest?"  and  he  answered  "yes,  R.  H.  Pierce  (the 
prosecuting  witness)  said  there  are  the  two  men  that  robbed  me  last 
night" — pointing  to  defendant  and  George  Leonard.  It  was  ob- 
jected that  this  was  hearsay.  If  we  understand  the  exception,  the 
evidence  was  not  hearsay;  the  statement  of  Pierce  was  made  to 
defendant.  But  if  hearsay  and  erroneous,  the  error  is  harmless  be- 
cause Pierce,  when  on  the  stand,  had  testified  substantially  to  the 
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same  fact,  and  stated  that  he  had  identified  the  defendant  and 
Leonard  when  brought  by  the  police  to  him  at  the  mayor's  office. 

9.  In  answer  to  the  question  propounded  to  the  witness  and  ob- 
jected to  in  the  eighth  bill  of  exceptions,  the  witness  answered  that 
"he  did  not  know,"  and,  whilst  the  question  may  have  been  im- 
proper or  illegal,  it  does  not  appear  to  have  injured  defendant,  as 
the  witness  did  not  and  could  not  answer  it. 

10.  Bill  of  exceptions  number  ten  has  reference  to  the  action  of 
the  court  in  placing  John  Bond  back  under  "the  rule"  after  he  had 
testified,  and  refusing  to  allow  him  to  remain  in  the  court  room  to 
advise  and  counsel  with  defendant  and  his  attorneys  about  the  case. 
For  the  reasons  stated  above  with  regard  to  the  third  bill  of  excep- 
tions, we  hold  that  this  bill  does  not  show  reversible  error. 

11.  Bill  of  exceptions  shows  no  reversible  error.  In  answer  to 
the  question  "  what  was  defendant's  business  ? "  the  witness  answered 
that  "defendant  painted,  but  he  did  not  know  his  business."  The 
witness  was  also  asked  if  Kissinger  (the  witness  for  whom  defend- 
ant bad  sought  a  continuance)  was  present  when  defendant  was  on 
his  examining  trial,  and  if  so,  whether  be,  Kissinger,  testified;  and 
witness  answered  that  Kissinger  was  present  and  did  not  testify. 

12.  Bill  of  exceptions  is  a  rehash  of  defendant's  thrice  told  tale 
of  the  injustice  done  him  by  depriving  him  of  the  presence,  assist- 
ance, advice  and  counsel  of  his  brother,  John  Bond,  and  the  keeping 
of  him  under  the  rule  during  the  trial. 

13.  The  judge's  explanation  to  the  twelfth  bill  of  exceptions  is 
that  the  court  stopped  the  county  attorney  in  his  remarks  about  the 
non-production  by  defendant  of  the  witness  Kissinger  on  the  trial, 
and  informed  the  jury  that  defendant  had  applied  for  a  continuance 
on  account  of  the  absence  of  Kissinger.  This  certainly  should  have 
corrected  any  improper  impression  the  county  attorney  was  seeking 
to  make  on  account  of  Kissinger's  absence,  and  was  the  proper 
course,  if  not  the  only  one  the  court  could  take  in  the  matter. 

14.  This  last  bill  of  exceptions  is  one  saved  by  the  county  attorney 
to  the  ruling  of  the  court  in  excluding  evidence  of  the  confessions 
made  by  defendant  whilst  he  was  in  jail.  The  question  presented 
is  quite  an  interesting  one,  but  we  do  not  see  what  the  county 
attorney  wanted  with  these  confessions  when  he  had  ample  evidence 
without  them,  or  why  he  should  wish  us  to  decide  it  when  it  is 
unnecessary  to  a  disposition  of  the  case.  However,  without  going 
into  the  merits  of  the  matter,  we  deem  it  sufficient  to  state  that  in 
this  particular  we  see  no  error  in  the  ruling  of  the  court. 

We  have  discussed  every  bill  of  exceptions  and  every  point  of 
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any  moment  presented  in  this  record.  Learned  counsel  for  appel- 
lant in  an  able  printed  brief  have  done  themselves  much  credit  by 
the  manner  in  which  they  have  presented  their  views  upon  many  of 
these  points;  and  on  the  motion  for  a  rehearing  in  connection  with 
their  argument  they  have  most  earnestly  requested  that  we  would 
examine  and  decide  each  question  raised  by  them  if  the  rehearing 
was  granted.  We  have  endeavored  to  do  so,  and  our  conclusion  it 
that  no  ground  assigned  as  error  and  no  question  submitted  on  the 
record  presents  reversible  error;  wherefore  the  judgment  is  affirmed. 

Affirmed. 
[Opinion  delivered  February  27,  1886.] 


[No.  1981.] 
George  Leonard  v.  The  State. 

1.  Robbery  — Continuance  — Charge  op  the  Court— Case  Approved.— 

This  case  being  the  companion  to  Bond  v.  The  State,  ante,  p.  421,  the  same 
questions  upon  the  subjects  of  the  continuance  applied  for,  and  the  charge 
of  the  court  upon  the  definition  of  robbery,  were  raised.  See  the  opinion  in 
Bond's  case  for  the  determination  of  the  questions. 

2.  Practice.— Privilege  of  Argument  was  not  abused  by  prosecuting  coun- 

sel in  this  case  by  the  declaration  that  "  the  defendant  stood  mute  and  said 
nothing  when  accused  of  this  crime  by  the  prosecuting  witness  in  the  pres- 
ence of  the  officers  of  the  law."  Such  fact  was  in  evidence,  and  was  a 
proper  subject  for  comment. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
the  Hon.  R.  Maltbie. 

This  is  the  companion  case  to  that  of  Bond  v.  The  State,  ante, 
page  421.  As  in  that  case,  the  conviction  was  for  the  robbery  of 
R.  H.  Pierce,  in  Grayson  county,  Texas,  on  the  20th  day  of  October, 
1885.  It  was  based  upon  the  testimony  of  the  same  witnesses  wbo 
testified  in  Bond's  case,  to  substantially  the  same  facts.  The  pen- 
alty assessed  against  the  appellant  was  a  term  of  ten  years  in  the 
penitentiary. 

O.  W.  Pasco,  for  the  appellant 

J.  H.  Burls,  Assistant  Attorney-General,  for  the  State. 
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White,  Presiding  Judge.  This  is  a  companion  case  to  the  case 
of  Burr  ell  Bond  v.  The  State,  just  decided.  In  this  as  in  that  case 
at  a  former  day  of  this  term  the  judgment  of  the  lower  court  was 
reversed  and  the  cause  remanded,  for  a  supposed  error  in  the  charge 
of  the  court.  One  error  in  that  respect  is  pointed  out  and  discussed 
in  Bond's  case.  For  the  reasons  therein  stated  the  motion  for  a 
rehearing  in  this  case  is  granted. 

Upon  the  merits  of  this  case  we  find  but  two  bills  of  exceptions 
in  the  record;  one  being  to  the  overruling  of  the  defendant's  ap- 
plication for  continuance  for  the  absence  of  the  witness  Kissinger. 
This  application  in  every  material  respeot  is  a  duplicate  of  the  one 
in  the  Bond  case,  and  for  the  same  reasons  as  therein  stated  the 
ruling  of  the  court  upon  it  is  sustained. 

The  second  bill  of  exceptions  oom plains  that  the  county  attorney 
in  his  closing  argument  to  the  jury  stated  that  "  this  defendant 
stood  mute  and  said  nothing  when  accused  of  this  crime  by  Pierce, 
the  prosecuting  witness,  in  the  presenoe  of  the  officers  of  the  law." 
The  county  attorney,  in  so  stating*  was  entirely  within  the  record 
as  we  read  it,  and  stated  what  was  a  faot  in  the  oase,  and  one  which 
was  as  much  and  legitimately  a  subject  for  disoussion,  argument 
and  inference  as  any  other  fact  in  the  record.  A  prosecuting 
officer  certainly  has  the  right  to  discuss,  use  and  comment  upon 
the  legitimate  facts  in  evidence,  and  his  duty  requires  him  to  do  so 
when  called  to  argue  a  case  in  behalf  of  the  State. 

There  is  no  error  in  this  record  and  the  judgment  is  affirmed. 

Affirmed* 

[Opinion  delivered  February  27, 1886.] 


[No.  1948.]  , 

John  Askey  v.  The  State.  '  ft  |& 

Qamuhq — Exhibiting  a  Gaming  Tablb— Case  Stated.— The  evidence  dis- 
closes that,  at  a  gaming  bank,  exhibited  and  dealt  by  himself,  the  defend- 
ant bet  another  party  that  such  other  party  had  made  a  bad  bet,  and  for  this 
act  he  was  convicted  of  betting  at  a  gaming  bank  exhibited  for  the  purpose 
of  gaming.  Held,  that  the  indictment  does  not  authorize  the  conviction. 
Within  the  purview  of  the  statute  it  was  a  bet  by  the  bank  against  a  party 
betting  against  the  bank,  and  was  not  a  bet  against  the  bank.  The  evidence 
establishes  the  guilt  of  the  defendant  of  exhibiting  and  dealing  the  game 
for  gaming  purposes,  and  of  that  offense  he  had  been  previously  convicted, 
bat  does  not  prove  the  offense  of  betting  at  a  gaming  bank  exhibited  for  the 
purpose  of  gaming. 
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Appeal  from  the  County  Court  of  Gonzales.  Tried  below  before 
the  Hon.  John  S.  Conway,  County  Judge. 

This  conviction  was  had  under  an  information  charging  the  ap- 
pellant with  betting  at  a  certain  banking  game  exhibited  for  the 
purpose  of  gaming.  A  fine  of  $20  was  assessed  against  the  appel- 
lant. 

The  substance  of  the  testimony  adduced  upon  the  trial  was  that 
the  defendant  was  the  proprietor  of  a  certain  game  of  monte, 
exhibited  and  dealt  in  the  town  of  Gonzales.  That,  on  the  day  al- 
leged in  the  information,  one  Sam  Lockridge  bet  money  upon  a  cer- 
tain card  thrown  out  by  the  defendant  as  the  exhibitor  of  the  bank 
or  dealer,  and  that  the  defendant  bet  the  said  Lockridge  that  he  had 
made  a  bad  bet.  It  was  testified  that,  under  the  rules  of  monte 
bank  betting,  the  dealer  or  owner  of  the  banking  game  cannot  or 
does  not  bet  at  his  own  banking  game;  that  he  bets  as  banker 
against  the  bettors  at  the  banking  game;  that,  if  the  dealer  or  owner 
of  the  banking  game  bets  with  the  bettor,  as  in  this  case,  it  is  the 
banking  game  enlarging  the  bet  to  that  amount  on  the  part  of  the 
bank  against  the  bettor,  and  that  the  exhibitor  as  banker  does  not 
bet  against  his  own  money.  This  was  the  same  act  for  which  the 
defendant  had  pleaded  guilty  of  exhibiting  a  banking  game. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Fly  <6  Davidson,  for  the  appellant 

J.  H.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  This  appeal  is  from  a  conviction  of  the  offense 
of  betting  at  a  gaming  bank,  exhibited  for  the  purpose  of  gaming. 
It  appears  from  the  evidence  that  said  gaming  bank  was  exhibited 
by  the  defendant,  and  that  while  he  was  exhibiting  the  same,  and 
while  he  was  himself  dealing  it,  the  game  being  the  one  known  as 
monte,  he  made  a  bet  with  one  of  the  persons  betting  at  said  game, 
that  said  person  had  made  a  bad  bet.  It  is  for  making  this  bet  that 
he  has  been  prosecuted  and  convicted  in  this  case. 

We  are  of  the  opinion  that  the  conviction  is  wrong.  The  said 
bet  made  by  him  was  made  as  the  exhibitor  or  dealer  of  the  game, 
and  was  not  a  betting  at  the  game  within  the  meaning  of  the 
statute.  It  was  a  bet  by  the  gaming  bank  against  a  player,  the 
game  as  any  other  bet  between  the  bank  and  those  playing  against 
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it.  A  gaming  bank  does  not  bet  against  itself,  but  against  those 
who  bet  at  it.  Defendant  could  not  exhibit  the  game  and  at  the 
same  time  bet  at  it,  so  as  to  be  guilty  of  both  offenses  by  one  and  the 
same  act.  He  was  unquestionably  guilty  of  exhibiting  and  dealing 
the  game  for  gaming  purposes,  and  for  such  offense  it  appears  he 
had  been  tried  and  convicted  in  another  prosecution. 

Because  the  evidence  shows  that  the  offense  committed  is  one  for 
which  a  conviction  under  the  indictment  in  this  case  cannot  be  sus- 
tained, the  judgment  is  reversed  and  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 

[Opinion  delivered  March  31,  1886.] 
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Bill  Bell  v.  The  State. 

Self-Defense  —  Charge  of  the  Court.— See  the  opinion  in  extenso  for  a 
charge  of  the  court  upon  self-defense,  held  insufficient  because  it  failed  to 
instruct  the  jury  clearly  that  the  existence  of  the  reasonable  apprehension 
of  actual  or  apparent  danger  was  to  be  considered  from  the  standpoint  of 
the  defendant  at  the  time  of  the  homicide,  and  not  from  that  of  the  jury  in 
the  light  of  the  facts  proved.    See  the  opinion  on  the  question. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Hon.  B.  W.  Rimes. 

The  indictment  in  this  case  was  filed  in  the  district  court  of  McLen- 
nan county  on  the  2Sth  day  of  May,  1883.  It  charged  the  appel- 
lant with  the  murder  of  A.  T.  Moreland,  in  McLennan  county, 
Texas,  on  the  28th  day  of  March,  1883.  A  former  trial  upon  the  said 
indictment  resulted  in  the  conviction  of  the  appellant  for  murder  of 
the  second  degree,  a  term  of  seven  years  in  the  penitentiary  being  then 
assessed  against  him  as  his  punishment.  That  conviction,  upon  appeal 
to  this  court,  was  reversed,  and  the  case  will  be  found  fully  reported 
in  the  seventeenth  volume  of  these  Reports,  commencing  on  page 
538.  His  present  appeal  is  prosecuted  from  his  conviction  for  man- 
slaughter under  the  same  indictment,  the  penalty  assessed  against 
him  being  a  term  of  three  years  in  the  penitentiary.  The  evidenoe 
upon  which  this  conviction  was  had,  differing  in  several  material 
respects  from  that  adduced  upon  the  former  trial,  necessitates  a 
restatement  of  the  facts. 


20    445 
f33    631 


J 


446  20  Texjl8  Coubt  of  Appeals.  [Galv.  Term, 

Statement  of  the  case. 

Mr.  Fowler  was  the  first  witness  introduced  by  the  State.  Ha 
testified  thaLfee^jijaJagther,  the  deceased,  and  twojjarties  named 
Breland,  all  residents  of  the  southeastern  portion  of  McLennan 
county,  Texas,  visited  thejnty  ofJW^cp  on  the  28th  day  of  March, 
1883,  and  secured  quarters  at  a  wagon  yard  on  Austin  street.  To- 
gether they  went  that^nigBtlothe  Horse  Shoe  Theater  on  Bridge 
street,  which  establishment  was  a  variety  theater  supplied  with  girls 
and  other  concomitants  peculiar  to  such  concerns.  Deceased  had  a 
bottle  of  whtsky-with  him,  and  gave  the  witness  a  drink  before  they 
reached  the  theater,  but  no  one pl_thfi_£artyjvas  drunk.  The  several 
parties  named  remained  together  in  the  exhibition  hall  until  the 
performance  closed,  which  was  about  12  o'clock,  and  then,  with  the 
crowd  in  attendance,  adjourned  to  an  adjoining  room  where  a  ball 
and  dance  was  in  progress.  They  had  been  in  the  ball-room  but  a 
short  time  when  a  man  named  ^Harris,  whom  the  witness  did  not 
know,  called  to  the  deceased,  and  tueTtwo  went  off  together.  Wit- 
ness did  not  know  where  they  went.  About  tjys&quarters  of  an 
hour  later,  the  witness  suggested  to  his  friends  who  had  remained 
with  him  at  the  ball,  that  it  was  time  to  return  to  the  wagon  yard, 
and  they  started.  As  they  neared  the^door,  going  out,  witness 
heard  a  quarxeljnjjr ogress  out  on  the  sidewalk,  between  two  men, 
and  recognized  the  voice  of  the  deceased.  When  he  reached  the 
sidewalk  he  found  that  the  parties  quarreling  were  the  deceased  and 
the  defendant.  Deceased  was demandingof  thejdefendant  the  pay- 
ment of  a  quarter  of  a  dollar  \i htck  ifiTwas  claiming  that  the  de- 
fendant was  dtie  him  as  change  on  settlement  of  back  hire.  The 
defendant  was  standing  on  the  sidewalk  near  his  hack,  with  both 
hands  in  his  overcoat  pockets.  The  deceased's  overcoat  was  lying  on 
the  sidewalk.  The  witness  did  not  hear  either  the  defendant  or  the 
deceased  curse  the  other,  n^r  did  he  hear  the  deceased  tell  the  de- 
fendant that  he  did  not  intend  to  permit  the  defendant  to  steal  a 
quarter  of  a  dollar  from  him.  Deceased  persisted  in  his  demand 
upon  defendant  for  a  quarter  of  a  dollar,  aaying:  "I  want  my 
change;  give  me  my  change  1"  Witness  at  this  time  told  defend- 
ant to  give  the  deceased  his  change. '  Defendant  replied:  "  He  will 
get  it  directly,9'  and  witness  could  get  him  to  do  nothing  nor  to  say 
anything  else  about  the  change.  About  that  time  the  deceased  and 
the  defendant  rushed  together.  Witness  was  unable  to  say  which 
was  the  aggressor.  He  did  not  see  the  first  blow  which  passed 
between  the  parties,  and  consequently  could  not  say  by  whom  it 
was  struck.  The  struggle  lasted  but  a  few  moments,  a  man  named 
Sinclair  taking  hold  of  deceased,  and  stopping  it.    Witness  did  no* 
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see  deceased  force  defendant  back  towards  the  wall  or  into  the 
street.  At  the  conclusion  of  the  fight  it  was  discovered  that  the 
deceased  was  cut  over  the  left  eye,  and  in  the  fleshy  part  of 
the  left  shoulder.  DeceasedJiadnoarms.  He,  deceased,  said  to  the 
witness  and  the  parties  with  himTaffer^the  fight,  that  he  did  not 
even  have  a  pocket-knife  on  his  person.  When  the  fight  was  over 
defendant  went  into  a  saloon  near  by,  procured  a  quarter  of  a  dol- 
lar, which  he  gave  to  deceased.  Witness,  Sinclair  and  other  friends 
then  took  deceased  to  Tucker's  drug  store,  and  had  his  wounds 
dressed  by  Doctor  Curtis.  Deceased  diedT  the  witness  understood, 
three  or  four  days  later. 

Breland,  the  next  witness  for  the  State,  testified  substantially  as 
did  Fowler. 

William  Talley  was  the  next  witness  for  the  State.  He  testified 
that  on  the  night  of  March  28,  1883,  he  was  a  night-watchman  in 
the  city  of  Waco,  and  was  on  duty  at  the  suspension  bridge,  about 
fifty  yards  from  the  Horse  Shoe  Theater.  At  about  midnight  wit- 
ness heard  loud  talking  in  front  of  the  theater.  He  beard  one  man 
calling  to  another:  "Give  me  my  money;  I  want  my  money." 
Witness  started  to  the  theater  immediately,  and  heard  the  words 
repeated  as  he  was  going  there.  When  he  reached  the  sidewalk  in 
front  of  the  theater  he  found  the  deceased  and  the  defendant  quar- 
reling, the  deceased  at  that  time  doing  the  talking.  Defendant  was 
standing  at  the  edge  of  the  sidewalk  near  his  hack;  deceased  was 
nearer  the  middle  of  tbe  sidewalk.  Just  as  the  witness  got  upon 
the  ground,  deceased  said,  with  an  oath:  "I  don't  intend  to  let  you 
steal  that  quarter  of  a  dollar  from  me."  DefSnSanTstepped  his 
right  foot  forward  and  replied:  "Don't  accuse  me  of  wanting  to 
steal  a  quarter  of  a  dollar,"  and  the  two  men  came  into  collision. 
Defendant  backed,  and  deceased  pursued  him,  both  striking,  until 
defendant  was  forced  into  the  closed  door  of  the  Horse  Shoe 
Theater.  Some  one,  Sinclair  the  witness  thought,  interfered  at  this 
point,  and  threw  the  deceased  back,  when  it  was  discovered  that  he 
was  wounded  in  the  manner  stated  by  the  witness  Fowler.  Wit* 
ness  saw  no  knife  in  the  defendant's  hand. 

Doctor  Joe  Willis  testified,  for  the  State,  substantially  as  he  did 
on  the  former  trial,  and  was  corroborated  in  substance  by  Doctor 
Curtis. 

W.  T.  Harris  testified,  for  the  State,  that  he  was  tbe  sheriff  of 
McLennan  county,  Texas,  in  March,  1883.  The  defendant  forfeited 
bis  bail  bond  in  1888,  and  was  re-arrested  and  brought  back  under 
a  reward-  offered  by  his  sureties.    He  was  re-arrested,  the  witness 
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thought,  in  Dallas.  On  cross-examination  the  witness  stated  that 
the  defendant,  after  his  re-arrest,  executed  a  good  bond,  and  was  at 
present  under  a  good  bond.  The  first  bond  executed  after  the  re- 
arrest of  defendant  was  lost.  Defendant  attended  two  or  three 
terms  of  court  for  trial,  daring  which  time  there  was  no  bond  for 
his  appearance  in  existence.    The  State  closed. 

W.  W.  Sinclair  testified,  for  the  defense,  that  he  was  at  the 
44 Georgia  House"  on  the  night  of  the  difficulty  between  defendant 
and  deceased.  The  " Georgia  House"  was  a  house  of  prostitution, 
situated  on  the  outskirts  of  the  city  of  Waco.  About  12  or  1  o'clock 
on  that  night  the  defendant  drove  his  hack  to  the  "  Georgia  House," 
and  the  deceased,  whom  witness  knew  very  well,  and  two  other 
parties  whom  he  did  not  know,  got  out  of  the  hack  and  went  into 
the  house.  They  spent  some  little  time  in  the  house,  drinking  from 
a  bottle  of  whisky  which  was  brought  there  by  some  one  of  the 
party.  Witness  drank  with  them.  When,  after  awhile,  they  con* 
eluded  to  go  back  to  town,  witness  got  on  the  carriage  box  with  the 
defendant,  and  rode  to  the  Horse  Shoe  Theater..  When  they  got 
out  of  the  carriage,  one  of  the  parties  asked  defendent  what  they 
owed  him.  Defendant  replied  that  they  each  owed  him  seventy-five 
cents.  It  was  replied  that  such  was  not  the  contract,  and  that  de- 
fendant had  agreed  to  drive  them  for  fifty  cents  apiece.  Defendant 
replied :  "  That  is  true,  but  I  was  only  to  go  to  one  house,  and  yoa 
have  required  me  to  go  to  two  houses, —  the  Stella  Hartridge  and  the 
Georgia  House, —  and  I  charge  you  the  extra  quarter  for  the  extra 
house,  which  is  customary."  Deceased  replied :  "  That  is  all  right," 
and  handed  defendant  a  dollar.  Another  one  of  the  party  handed 
defendant  a  half-dollar.  Deceased  told  defendant  to  give  him  his 
change.  Defendant  said :  "Get  your  friend  who  owes  me  a  quarter 
to  hand  it  to  you,  and  that  will  make  us  square  all  around."  The 
other  party  refused  to  pay  the  extra  quarter,  and  deceased  demanded 
it  of  the  defendant.  Defendant  replied:  UI  have  no  quarter  in 
change,  but  will  get  it  and  hand  it  to  you  directly,  but  you  ought  to 
settle  it  with  your  friend  here."  Deceased  replied :  "  I  have  nothing 
to  do  with  my  friend's  business.  I  want  my  change  and  I  intend  to 
have  it."  At  the  same  time  be  removed  Ws  overcoat  and  either 
handed  it  to  some  one  or  threwlt  on  the  pavement^nd  advanced 
upon  the  defendant  Defendant  retreated  around  his  hack  and  was 
foilowecTby  the  deceased.  Witness  placed  himself  between  defend- 
ant and  deceased,  and  appealed  to  the  latter  not  to  precipitate  a 
quarrel  about  a  quarter  of  a  dollar,  and  understood  the  deceased  to 
agree  to  drop  the  matter,  and,  therefore,  witness  released  him.  ~i*y 
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this  time  defendant  had  reached  a  point  on  the  sidewalk  near  his 
hack.  Deceased  stepped  npon  the  sidewalk  as  soon  as  he  was  re- 
leased by  witness  and  recommenced  the  quarrel  by  telling  defendant 
that  he  would  be  "6 — d  d — d  if  he  should  steal  that  quarter."  The 
defendant  replied:  "Don't  you  accuse  me  of  trying  to  steal  a 
quarter  of  a  dollar."  The  deceased  thereupon  rushed  at  defendant, 
who  retreated  around  his  carriage  into  the  street.  Deceased  fol- 
lowed, striking  at  defendant,  who,  apparently,  was  trying  to  ward 
off  the  blows.  Witness  interfered  again,  throwing  deceased  off, 
when  it  was  discovered  that  deceased  had  been  cut  in  the  manner 
stated  by  Fowler.  No  one  caught  defendant.  Defendant  made  no 
effort  to  strike  deceased  after  the  latter  was  pulled  off.  Immedi- 
ately after  the  fight,  defendant  got  a  quarter  from  a  neighboring 
saloon,  and  banded  it  to  witness  to  be  given  to  the  deceased.  Wit- 
ness gave  the  quarter  to  deceased,  and  took  him  off  and  had  his 
wounds  dressed.  About  the  time  that  deceased  told  the  defendant 
that  he  did  not  intend  to  permit  him  to  steal  that  quarter  of  a  dol- 
lar, some  one  of  the  crowd  which  had  collected  told  deceased  to 
"give  it  to  him,"  and  that  he,  the  speaker,  would  "stand  by  him." 
Witness  could  not  learn  who  that  person  was.  Deceased  was  a  man 
exceeding  six  feet  in  height,  and,  though  not  large  and  fleshy,  was, 
apparently,  a  stout,  muscular,  vigorous  man.  Witness  had  no  rec- 
ollection of  testifying  on  a  former  trial  of  this  case,  that  he  was  at 
Stella  Hartridge's  bouse,  instead  of  at  the  "  Georgia  House,"  when 
he  was  joined  by  the  deceased. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Clark  <fe  Dyery  for  the  appellant. 

J.  12.  Burts,  Assistant  Attorney-General,  for  the  State. 

Hubt,  JuiteE.  This  is  a  conviction  for  manslaughter.  This  is 
the  second  conviction,  the  first  being  for  murder  in  the  second  de- 
gree, and  on  appeal  the  judgment  was  reversed  upon  the  ground, 
among  other  matters,  that  the  court  £ailed--to--ifistiuict_the  jury 
fully  as  to  the  law  of  justifiable  homicide. 

In  this  record  the  statement  of  facts  differs  in  some  material  re- 
spects from  that  before  us  on  the  former  appeal;  and,  if  not  more 
clearly,  certainly  the  issufl-of  self-defense  is  aspertinentlv  presented 
as  wasjioa£-aOEe4ormer  trial. 

>n  the  subject  of  justifiable  homicide  the  court  charged  the 
Vol.  XX— 29 
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jury  inter  alias :  "  A  reasonable  apprehension  of  death  or  great 
bodily  harm  will  excuse  a  party  from  using  all  the  necessary  force 
to  protect  his  life  or  person,  and  it  is  not  necessary  that  there  should 
be  actual  danger,  provided  he aotecTJBonajfiasonable  apprehension 
of  danger."  ''If,  from  £Ee  evidence,  you  believe  the  defendant 
killed  the  said  A.  T.  Moreland,  but  you  further  believe  that  at  the 
time  of  so  doing  the  deceased  had  made  an  attack  upon  him  which, 
from  the  manner  and  character  of  it,  and  the  relative  strength  of 
the  parties,  caused  him  to  have  a  reasonable  expectation  or  fear  of 
death  or  serious  bodily  harm,  and  that,  acting  upon  such  reasonable 
expectation  or  fear,  the  defendant  killed  the  deceased,  then  you 
should  acquit  him." 

Now  there  must  be,  to  justify,  actual  or  apparent  danger;  and 
the  existence  of  the  one  or  the  other  must  reasonably  appear  at  the 
time  of  the  homicide.  In  other  words,  the  party  killing,  to  justify, 
must  have  reasonable  apprehension  or  fear  of  death  or  serious 
bodily  harm,  at  the  time  of  the  killing.  These  principles  are  fully 
and  clearly  given  to  the  jury  in  the  charge. 

But  to  whom  must  the  appearance  of  danger, —  the  apprehension  of 
the  party  "killing, —  r^awna&^appear  ?  To  the  jury  after  hearing  all 
the  evidence, —  after  ascertaining  the  real  facts,  "  a  great  many  of 
which  might  not,  could  not,  and  doubtless  were  not  known  to  de- 
fendant at  the  time  of  the  killing?"  Or,  must  the  real  or  apparent 
danger  appear  to  defendant  at  the  time  of  the  homicide  to  be  reason- 
able? We  think  the  latter  is  correct.  The  jury  must  view  the  facts 
upon  his  standpoint.  Each  juror  must  place  himself  in  the  position 
of  the  defendant  at  the  time  of  the  horfficide,  and  determine  from 
all  the  facts,  as  ihey  appeared  to  defendant  at  the  time  of  the  kill- 
ing, whether  his  apprehension  or  fear  of  death  or  serious  bodily  barm 
was  reasonable;  and  if  so,  they  should  acquit  For,  says  Mr.  Whar- 
ton, whether  the  danger  is  apparent  is  to  be  determined  from  the 
defendant's  standpoint.  (Wharton  Horn.,  §  493;  Bailey  v.  Comm* 
(Ky.  Ct  App.),  5  Or.  Law  Mag.,  47.  See,  also,  2  W.  Va.,  679.)  The 
correctness  of  this  proposition  is  now  well  settled.  {Jones  v.  The 
State,  17  Texas  Ct  App.,  602;  Jordan  v.  The  State,  11  Texas  Ct 
App.,  435;  Blake  v.  T/te  State,  id.,  581.) 

When  the  charge  was  delivered  to  the  jury,  and  before  their  re- 
tirement, coObsel  for  defendant  excepted,  without  avail,  to  the 
charge,  specially  because  by  the  terms  of  the  charge  the  jury  were 
authorized  to  find  against  the  defendant  on  the  question  of  self- 
defense,  if  they  believed  that  he  had  no  reasonable  ground  of  appre- 
hension for  his  life  or  limb,  when  the  law  is,  and  the  jury  should 
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have  been  so  instructed,  that  the  question  of  self-defense  in  such 
cases  must  be  determined  by  what  might  have  appeared  reasonable 
to  the  defendant  at  the  time  of  the  homicide,  and  not  by  subsequent 
developments  as  laid  before  the  jury  in  the  shape  of  evidence.  This 
being  a  felony  case,  it  was  the  duty  of  the  court  below  to  give  in 
charge  to  the  jury  the  law  of  the  case,  whether  requested  or  not, 
and,  failing  in  this,  especially  when  the  omission  was  excepted  to  at 
the  time,  it  is  the  duty  of  this  court  to  reverse  the  judgment. 

For  the  defect  in  the  charge  of  the  court,  above  discussed,  the 
judgment  is  _re  versed  and  the  cause  remanded  for  another  trial. 

"  Reversed  and  remanded. 

[Opinion  delivered  March  3,  1836.] 


[No.  2029.] 
Austin  Parser  v.  The  State.  I 

1.  Practice— Non- age  as  a  Defense   for   Crime— Burden  of  Proof.— 

Article  84  of  the  Penal  Code  provides  that  "no  person  shall  in  any  case  be 
convicted  of  any  offense  committed  before  he  was  of  the  age  of  nine  years, 
nor  of  any  offense  committed  between  the  years  of  nine  and  thirteen  unless 
it  shall  appear  by  proof-  that  he  had  discretion  to  understand  the  nature  and 
illegality  of  the  act  constituting  the  offense."  Held  that  it  is  necessary  for 
the  State,  in  order  to  support  the  conviction  of  a  minor  between  the  ages  of 
nine  and  thirteen,  after  the  minor  has  established  his  non-age,  to  prove  that 
the  minor  had  discretion  sufficient,  not  only  to  understand  the  moral  wrong 
of  the  act,  but  to  understand  and  know  that  it  was  illegal,  and  prohibited 
by  law.  This  requirement  of  the  statute  is  not  satisfied  by  proof  that  the 
minor  knew  good  from  evil,  or  right  from  wrong,  or  that  he  was  possessed 
of  the  intelligence  of  ordinary  boys  of  his  age. 

2.  Same— Circumstantial  Evidence.— Charge  of  the  Court  must  instruct 

the  jury  upon  the  law  of  circumstantial  evidence,  when  such  evidence 
alone  is  relied  upon  by  the  prosecution;  and  failing  in  this  respect  the 
charge  is  erroneous. 

Appeal  from  the  District  Court  of  Belt  Tried  below  before  the 
Hon.  W.  A.  Blackburn. 

The  conviction  in  this  case  was  for  the  nocturnal  burglary  of  the 
store-house  of  Blair  &  Wear,  in  Bell  county,  Texas,  on  December 
10, 18S5.  A  term  of  two  years  in  the  penitentiary  was  the  penalty 
assessed  against  the  appellant. 

Hugh  Wear  was  the  first  witness  for  the  State.  He  testified 
that  he  was  the  junior  member  of  the  firm  of  Blair  &  Wear, 
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family  grocers,  Belton,  Bell  county,  Texas.  The  defendant  was 
frequently  employed  to  do  chores  about  the  store  of  Blair  &  Wear, 
and  when  so  engaged  passed,  at  will,  in  and  oat  of  the  store.  Late 
on  the  evening  of  December  10,  1885,  witness  ordered  the  defend- 
ant to  close  the  back  door  of  the  store  in  the  usual  manner,  by 
adjusting  an  iron  pin.  Defendant  closed  the  door,  reported  that  he 
had  seoured  it,  and  left.  Witness  found,  before  he  left,  that  the 
door  was  not  secured,  and  that  the  pin  was  but  loosely  inserted. 
Witness  fastened  the  door  with  the  pin  and  closed  the  store 
for  the  night.  He  found  the  back  door  of  bis  store  open  oo 
the-  next  morning.  The  iron  pin  bad  been  bent  and  forced  out  of 
the  hole  into  which  it  fastened.  Witness,  upon  examination  of  his 
goods,  missed  some  candy  and  a  small  pistol  which  was  usually  kept 
in  the  show-case.  When  the  defendant  came  to  the  store  on  that 
morning,  witness  charged  him  with  the  burglary.  He  at  first  denied 
that  he  had  anything  to  do  with  the  burglary.  Witness  told  him 
that  he,  witness,  knew  all  about  it;  that  he  had  the  defendant;  that 
the  defendant  was  seen  in  the  store,  and  he  might  as  well  own  up  and 
tell  all  about  it.  Defendant  then  left  the  store  and  in  a  short  time  re- 
turned with  the  pistol  and  delivered  it  to  the  witness.  The  witness 
told  the  defendant  that  he  had  been  seen  in  the  store,  but,  as  a  fact, 
witness  knew  nothing  of  his  having  been  seen  in  the  store.  No 
one  had  the  consent  of  the  witness  to  enter  his  store  on  that  night 
or  to  take  the  pistol  or  candy. 

John  Blair  testified,  for  the  State,  that  he  was  the  senior  member 
of  the  firm  of  Blair  <fc  Wear,  and  usually  slept  in  the  store  at  night 
He  was  not  in  Belton  on  the  night  of  the  burglary,  and  gave  no 
one  consent  to  enter  the  store. 

Lon  Hudson  testified,  for  the  State,  that  about  4  o'clock  on  the 
morning  of  Deoember  11, 1885,  he  passed  the  store  of  Blair  &  Wear 
and  noticed  that  a  light  was  burning  inside,  and  that  the  back  door 
Was  open.  He  did  not  look  into  the  store  to  see  who  was  in  there. 
The  State  closed. 

Miles  Parker,  a  freedman  of  color,  and  the  father  of  the  defend- 
ant, testified,  for  the  defense,  that  the  defendant  was  born  on  the 
27th  day  of  October,  1873,  and  was  therefore  past  twelve,  but  under 
thirteen,  years  of  age.  He  was  born  on  Reed's  place,  about  two  and 
a  half  miles  west  of  Belton.  Witness  was  present  at  defendant's 
birth,  and  knew  that  the  defendant  would  not  be  thirteen  years  old 
until  his  next  birthday.  Witness  had  endeavored  to  teach  the 
defendant  the  right.  He  had  sent  him  to  school  but  stopped  him 
because  he  learned  nothing.    Witness  did  not  think  him  any  more 
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intelligent  than  ordinary  boys  of  his  age.  Defendant  came  home 
before  dark  on  the  night  of  December  10, 1885,  and,  with  the  excep- 
tion of  about  thirty  minutes  during  which  he  was  gone  to  eBcort  his 
grandmother  home,  he  was  at  home  until  breakfast  ne^t  morning. 
Witness  had  a  conversation  with  Mr.  Wear  about  the  burglary  on 
the  morning  after  it  occurred,  but  could  not  recollect  exactly  what 
he  said  to  Mr.  Wear.  He,  however,  did  not  tell  Mr.  Wear  that 
defendant  was  fourteen,  nor  that  he  was  thirteen  years  old.  He 
told  Mr.  Wear  that  the  defendant  was  in  his  thirteenth  year,  which 
was  the  truth.  Witness  had  no  register  of  the  defendant's  birth, 
and  located  the  time  of  his  birth  purely  from  memory.  He  entered 
the  birth  of  the  defendant  (by  memory)  in  a  testament  when  the 
defendant  was  six  years  old.  That  testament  was  lost  years  ago. 
The  witness  did  not  sleep  with  the  defendant  on  the  night  of  the 
burglary.  He  merely  supposed  that  the  defendant  was  at  home 
throughout  the  night,  because  he  usually  stayed  at  home  all  night. 
Witness  was  a  preacher. 

The  State  recalled  Hugh  Wear  in  rebuttal.  Mr.  Wear  testified 
that  Miles  Parker  was  in  his  store  on  the  morning  after  the  burg- 
lary, and  told  witness,  in  answer  to  the  direct  question  as  to  defend- 
ant's age,  either  that  he  was  thirteen  or  fourteen  years  old.  It  was 
the  witness's  recollection  that  he  said  fourteen. 

The  State  then  made  profert  of  the  defendant,  and  introduced 
Messrs.  Wear,  Blair,  Hudson  and  Earnes,  who  testified  that  they 
knew  the  defendant  but  did  not  know  his  age.  They  knew  him  to 
be  a  boy  of  average  intelligence,  and  that  he  had  sense  enough  to 
know  right  from  wrong,  and  to  know  that  it  was  wrong  to  break 
into  a  house  at  night  and  steal. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 

J.  27.  Burts}  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  It  was  in  proof  by  the  direct  and  pos- 
itive testimony  of  the  father  of  appellant  that  the  boy  was  bora 
upon  the  27th  of  October,  1873.  The  date  of  the  commission  by  him 
of  the  burglary  charged  is  fixed  in  the  indictment  on  the  10th  day 
of  Deoember,  1885.  This  would  make  the  age  of  defendant  at  the 
latter  date  twelve  years,  one  month  and  thirteen  days. 

Our  statute  provides  that  "  no  person  shall  in  any  case    be  cob- 
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victed  of  any  offense  committed  before  he  was  of  the  age  of  nine 
years;  nor  of  any  offense  committed  between  the  years  of  nine  and 
thirteen  unless  it  shall  appear  by  proof  that  he  had  discretion  to 
understand  the  nature  and  illegality  of  the  act  constituting  the  of- 
fense." (Penal  Code,  art.  34.)  This  statute  is  provided  as  a  pro- 
tection for  all  children  of  ordinary  intelligence  who  are  within  the 
prescribed  limits  of  non-age,  that  is,  under  thirteen  years, —  all  such 
being  presumed  to  be  "doli  incapax"  To  hold  such  amenable  for 
violations  of  the  law,  in  addition  to  their  ordinary  intelligence  it  is 
therefore  required  that  it  shall  appear  by  proof  that  the  child  "  had 
discretion  sufficient  to  understand  the  nature  and  illegality  of  the 
act  constituting  the  offense." 

The  State  must  prove  this  discretion  after  defendant  has  estab- 
lished his  non-age;  and  proof  that  defendant  knew  good  from  evil, 
or  right  from  wrong,  or  that  he  was  possessed  of  the  intelligence 
of  ordinary  boys  of  his  age,  does  not  fill  the  requirement  of  the 
statute.  It  must  be  shown  that  he  understood  the  nature  and  illegal- 
ity of  the  particular  act  constituting  the  crime.  (Wusnig  v.  The 
State,  33  Texas,  651;  Gardner  v.  The  State,  33  Texas,  692;  Mc Dan- 
iel v.  The  State,  5  Texas  Ct.  App.,  475.) 

We  confess  that  to  our  minds  upon  this  point  the  evidence  in  the  case 
we  are  considering  is  very  unsatisfactory.  His  father  testified  that 
he  had  always  tried  to  teach  the  boy  what  was  right, —  had  sent  him 
to  school  a  good  deal, —  but,  finding  he  was  not  learning  anything, 
stopped  him.  For  the  prosecution  four  witnesses  "  testified  that 
they  knew  the  defendant,  but  did  not  know  his  exact  age.  He  was 
a  boy  of  average  intelligence  of  boys  of  his  size  and  age,  and  had 
sense  enough  to  know  right  from  wrong,  and  to  know  that  it  was 
wrong  to  break  into  a  house  at  night  and  steal."  The  statute  seems 
to  contemplate  that  he  should  not  only  know  that  the  act  was 
wrong,  but  that  it  was  also  illegal, —  that  is,  that  it  was  an  act 
which  the  law  denounced  and  punished. 

The  evidence  as  disclosed  in  the  statement  of  facts  is  entirely 
circumstantial.  It  is  true  the  prosecuting  witness  Wear  says  he 
told  defendant  that  he,  witness,  u  knew  all  about  it,  and  he  might 
as  well  own  up,  as  he  had  been  seen  in  the  store,  and  tell  all 
about  it,  as  I  had  him.  He  then  went  off  and  in  a  short  while  re- 
turned with  the  pistol  and  delivered  it  to  me."  But  he  does  not 
say  that  defendant  confessed  to  him  that  he  committed  the  burg- 
lary. His  bringing  the  pistol  was  a  very  strong  circumstance  of 
guilt,  but,  without  being  accompanied  by  a  direct  confession,  it  was 
only  a  circumstance.     Such  being  the  character  of  the  testimony, 
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it  was  the  duty  of  the  court  to  have  charged  the  law  relative  to 
that. character  of  testimony;  which  was  not  done. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Opinion  delivered  March  3,  1886.] 


[No.  1980.] 
J.  H.  Bainey  v.  Thb  State. 

Practice  —  Evidence. — It  is  a  statutory  and  well  settled  rule  of  evidence  in 
this  State  that  "  when  part  of  an  act,  declaration,  conversation  or  writing 
is  given  in  evidence  by  one  party,  the  whole  may  be  inquired  into  by  the 
other."  And  it  is  further  enacted  that,  "  when  a  detailed  act,  declaration, 
conversation  or  writing  is  given  in  evidence,  any  other  act,  declaration  or 
writing  which  is  necessary  to  make  it  fully  understood,  or  to  explain  the 
same,  may  also  be  given  in  evidence."  (Code  Crim.  Proa,  art.  751.)  See 
the  opinion  for  evidence  prbperly  admitted  under  this  rule. 

Same.— Article  2352  of  the  Revised  Statutes  provides  that  "copies  of  the 
records  of  all  public  officers  and  courts  of  this  State,  certified  under  the 
hand  and  seal  (if  there  be  one)  of  the  lawful  possessor  of  such  records,  shall 
be  admitted  as  evidence  in  all  cases  where  the  records  themselves  would  be 
admissible."  Held,  that  the  said  article  is  cumulative  in  effect  and  not  re- 
strictive, and  therefore  does  not  affect  the  rule  or  right  with  regard  to  the 
admissibility  of  the  originals  as  evidence.  An  original  writ  of  attachment 
is  competent  evidence  of  its  issuance  and  existence. 

Same. —  The  doctrine  obtains  in  this  State  that  if  a  process,  fair  and  regular 
on  its  face,  is  placed  in  the  hands  of  an  officer  for  service,  he  will  be  pro- 
tected in  serving  it,  although  he  may  know  of  the  existence,  back  of  it,  of 
facts  which  render  the  process  null  and  void.  The  trial  court,  therefore, 
committed  no  error  in  refusing  to  permit  the  defendant,  after  the  State  had 
introduced  the  original  writ  of  attachment  in  evidence,  to  introduce  the 
affidavit  and  bond  upon  which  the  writ  was  founded,  to  show  that  the  said 
affidavit  and  bond  were  defective,  nor  in  refusing,  at  a  later  stage  of  the 
trial,  to  admit  evidence  to  show  that  the  officer  knew  of  the  defects  in  the 
bond  and  affidavit 

Same. — The  State  proved,  on  a  trial  for  murder,  that  when  the  deceased,  in 
his  official  capacity  as  constable,  sought  admission  to  the  house  of  the  de- 
fendant, the  defendant  met  him  with  a  gun  in  his  hand,  and,  in  reply  to  the 
deceased's  remark:  "  Old  man,  you  look  like  you  were  on  the  war-path,"  the 
defendant  replied,  in  substance,  that  he  had  once  been  whipped  and  beaten 
like  a  dog  and  driven  from  home,  and,  therefore,  wanted  to  know  the  busi- 
ness of  every  man  who  came  to  his  house.  In  explanation  of  the  fact  thus 
proved  by  the  State,  the  defendant  proposed  to  prove  by  his  wife  that  some 
four  months  before  the  homicide,  one  M.  and  his  wife  came  to  defendant's 
house  and  called  witness  out,  and  that  M.  covered  the  defendant  with  two 
six-shooters  and  forced  him  to  assume  and  retain  a  kneeling  posture  while 
Mrs.  M.  chastised  him  with  a  quirt;  and  that  in  consequence  of  that,  and  of 
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threats  of  further  violence,  the  defendant  abandoned  his  home  and  moved 
off  with  his  family.  Held,  that  the  proposed  evidence  was  properly  ex- 
cluded in  view  of  the  proof  that  the  deceased  announced  the  legal  and  offi- 
cial character  of  his  presence,  and  that  the  homicide  was  committed  more 
than  an  hour  afterwards,  and  several  miles  distant  from  the  defendant's 
'  house. 

5.  Same.— That  a  witness  did  not  hear  the  whole  of  a  conversation,  and  was 

therefore  unable  to  repeat  it  either  in  words  or  substance,  is  no  reason  for 
refusing  to  permit  him.  to  testify  to  such  words  as  he  did  hear.  See  the 
opinion  in  illustration. 

6.  Sahb.—  Both  the  English  and  American  systems  of  practice  require  that 

when  a  manacled  prisoner  is  brought  to  the  bar  of  the  court  for  trial,  his 
manacles  shall  be  removed,  except  in  extreme  cases  when  the  safe  custody 
of  the  prisoner  and  the  peace  of  the  tribunal  imperatively  demand  the  re- 
tention of  the  manacles.  The  defendant  in  this  case  was  brought  into  court 
chained  in  a  gang  with  several  other  prisoners.  As  soon  as  he  was  seated 
within  the  bar  the  court  ordered  the  removal  of  his  shackles.  His  counsel 
saved  an  exception  to  the  action  of  the  sheriff  as  illegal  and  calculated  to 
prejudice  the  defendant  before  the  jury.  The  trial  judge  explained  the  ex- 
ception as  follows:  "  The  sheriff  deemed  it  unsafe  to  deal  with  the  number  of 
prisoners  he  had  to  bring  out,  without  chaining  them  together,  and  the 
chains  were  removed  by  my  order  as  soon  as  I  saw  they  were  in  the  court 
room."  Held,  that  the  sheriff  was  authorized  to  exercise  precaution  com- 
mensurate with  the  safe  custody  of  his  prisoners,  and  the  action  of  the 
court  in  the  matter  was  proper. 

7.  Same.—  Appellant  and  J.  E.  R.  were  impleaded  in  the  same  indictment.    J. 

E.  R.  was  placed  upon  trial  as  soon  as  the  jury  in  this  case  retired  to  con- 
sider of  their  verdict.  Pending  verdict  in  this  case  the  court  sent  to  the 
jury  room  for  the  indictment  in  order  to  arraign  J.  E.  R.  upon  the  same. 
The  purpose  for  which  the  indictment  was  withdrawn  was  not  communi- 
cated to  the  jury  in  this  case.  Held,  that  the  proceeding  was  without  error, 
or  prejudice  to  the  defendant. 

&  Same.—  Ex  parte  writings,  attached  to  the  transcript  as  addenda  or  explana- 
tory notes,  become  no  part  of  the  record,  and  will,  as  in  this  case,  be  stricken 
out,  and  not  considered. 

9.  Murder  —  Fact  Case.—  See  the  statement  of  the  case  for  evidence  held  suffi- 
cient to  support  a  conviction  for  murder  in  the  second  degree. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before 
the  Hon.  F.  E.  Piner. 

The  indictment  in  this  case  charged  the  appellant  and  J.  E.  Rainey, 
jointly,  with  the  murder  of  J.  D.  L.  Johnson,  in  Cooke  county,  Texas, 
on  the  14th  day  of  February,  18S5.  A  severance  having  been 
awarded  upon  the  application  of  the  impleaded  parties,  the  appel- 
lant was  first  placed  upon  his  trial,  and  was  convicted  of  murder  in 
the  second  degree,  his  punishment  being  assessed  at  a  term  of  thir- 
teen years  in  the  penitentiary. 

Thomas  Bailey  was  the  first  witness  for  the  State.  He  testified 
that  he  was,  and  for  a  number  of  years  had  been,  a  practicing  phy- 
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sician.  His  residence  was  in  the  town  of  Marysville,  Cooke  county, 
Texas.  He  knew  the  defendant,  and  knew  J.  D.  L.  Johnson,  the 
deceased,  in  his  life-time.  J.  D.  L.  Johnson  died  at  Sadler's  Bend, 
jo  Cooke  county,  Texas,  on  the  14th  day  of  February,  1  885.  The 
witness  examined  his  dead  body  on  the  morning  of  the  15th,  for 
tbe  purpose  of  ascertaining  the  cause  of  bis  death.  His  death  re- 
suited  from  gun  or  pistol  shots.  One  ball  passed  through  his  head, 
another  through  his  body,  and  a  third  took  a  nick  out  of  one  of  his 
ears.  The  forehead  was  fractured.  The  ball  first  mentioned  passed 
into  the  head  at  the  right  temple  and  came  out  just  above  the  left 
ear.  The  second  ball  mentioned  entered  his  body  from  behind  im- 
mediately under  the  right  shoulder  blade,  and  passed  out  in  front, 
and  near  the  collar  bone,  between  the  second  and  third  ribs.  The 
course  of  this  ball  was  straight  through  the  body.  The  witness 
thought,  though  he  did  not  probe  for  it,  thqt  the  ball  through  the 
head  followed  a  perfectly  straight  course.  The  balls  fired  through 
the  head  and  body,  judging  from  the  wounds,  were  about  forty-fives 
in  caliber.  Either  of  the  two  principal  wounds  would,  in  all  proba- 
bility, have  produced  death.  The  fracture  of  the  skull  was  directly 
across  the  forehead,  the  arch  over  the  left  eye  being  broken.  The 
face  was  powder-burned.  The  bullet  hole  in  the  temple  was  smaller 
than  at  its  point  of  exit  over  the  left  ear.  The  hole  under  the 
shoulder  blade,  where  the  other  ball  entered  the  body,  was  smaller 
than  at  tbe  point  under  the  collar  bone  where  the  ball  made  its  exit. 
The  witness  observed  the  holes  made  in  the  deceased's  clothing  by 
the  ball  in  its  passage  through  the  body.  The  hole  on  the  back  of 
the  shirt,  where  it  went  in,  was  larger  than  on  the  front  where  it 
passed  out.  The  hole  in  the  back  was  smooth,  while  that  in  front 
was  ragged  and  torn.  Witness  knew  one  Floyd.  He  saw  Floyd  on 
the  evening  of  the  shooting  of  Johnson,  and  then  examined  some 
gun  or  pistol  shot  wounds  on  his  person.  One  ball  entered  Floyd's 
right  cheek,  passed  down  through  the  palate  of  his  mouth,  and 
lodged  in  his  lower  jaw,  from  which  place  the  witness  cut  and  took 
it  out.  Another  ball  took  effect  in  Floyd's  rump,  and  ranged  up  to 
the  hip  bone,  from  which  lodgment  the  witness  removed  it.  The 
balls  removed  from  Floyd's  mouth  and  hip  were  forty-fives  in  cali- 
ber. The  fracture  of  Johnson's  forehead  was,  in  the  opinion  of  the 
witness,  the  result  of  a  force  other  than  a  gun  or  pistol  shot.  A 
ball  passing  through  the  head  could  not  have  made  such  a  fracture 
in  tbe  forehead.  The  fracture  of  Johnson's  forehead  could  have 
been  made  with  a  gun  barrel. 
Cross-examined,  the  witness  testified  that  there  were  no  bruises 
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on  the  skin  of  the  forehead  or  other  mark  to  indicate  that  the  fract- 
ure was  made  by  a  blow.  It  would  require  a  blow  of  considerable 
force  to  fracture  a  forehead  in  the  manner  that  Johnson'*  forehead 
was  fractured.    The  left  eye  was  black  from  the  settling  of  blood. 

J.  B.  Davis  was  the  next  witness  for  the  State.  He  testified  that 
he  was  the  justice  of  the  peace  of  precinct  number  five  of  Cooke 
oounty,  and  lived  at  the  town  of  Marysville,  in  that  county.  He 
knew  the  defendant,  and  knew  the  deceased,  who  was  the  constable 
of  the  said  precinct.  Deceased  was  killed  in  Sadler's  Bend,  Cooke 
county.  Witness  last  saw  him  alive  on  the  evening  of  February  14, 
1885,  at  which  time  witness  gave  him  for  execution  a  writ  of  at- 
tachment. The  said  writ  was  sued  out  by  the  plaintiff  in  the  cause 
of  Serena  Nelson  v. «/.  //.  liainey,  then  pending  in  witness's  court, 
and  was  to  be  levied  upon  the  property  of  J.  II.  Rainey,  the  defend- 
ant on  trial.  Witness  at  the  same  time  gave  the  deceased  two  cita- 
tions, one  to  be  served  on  J.  H.  Rainey  and  the  other  one  to  be  used 
in  making  return.  Witness  gave  these  papers  to  the  deceased  be- 
tween 2  and  3  o'clock  on  the  evening  of  February  14,  1885.  The 
attachment  and  one  of  the  citations  were  found  among  the  papers 
taken  from  Johnson's  dead  body.  Witness  identified  the  attach- 
ment in  evidence  as  the  one  he  issued  and  gave  to  the  deceased  on 
the  evening  stated. 

Cross-examined,  the  witness  testified  that  he  first  issued  the  attach- 
ment on  the  7th  day  of  January,  1885.  It  was  afterwards  returned 
to  the  witness  without  the  officer's  indorsement  or  "  return,"  and 
was,  by  the  witness,  placed  with  the  other  papers  in  the  cause, 
where  it  remained  until  February  14,  18S5.  At  about  1  o'clock  on 
that  day  the  witness  got  the  attachment  from  among  the  papers, 
changed  the  date  from  January  7th  to  February  14,  1885,  and  the 
return  day  from  January  19th  to  March  16, 1885,  and  gave  it  to  de- 
ceased, with  the  two  new  citations  mentioned.  Deceased  requested 
witness  to  issue  the  attachment.  No  new  affidavit  or  bond  was 
made  when  the  attachment  was  re-issued.  An  affidavit  and  bond 
for  attachment  were  filed  in  the  case  previous  to  the  original  issu- 
ance of  the  attachment. 

Re-examined  by  the  State,  the  witness  stated  that,  in  saying  that 
Johnson  requested  him  to  issue  the  attachment,  he  meant  to  say 
that,  on  February  14,  1885,  Johnson  came  to  him  at  his  office  and 
told  him  that  the  Raineys  were  on  the  Texas  side  of  Red  river 
with  a  wagon  and  team,  and  that  "they"  wanted  to  attach  the 
wagon  and  team.  He  did  not  say  whom  he  meant  by  "  they." 
Johnson  was  not  present  when  the  witness  re-issued  the  attachment. 
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That  paper  was  originally  issued  by  the  witness  on  the  7th  day  of 
January,  1885.  It  was  returned,  without  the  officer's  indorsement* 
on  the  16th  day  of  January,  and  was,  as  stated,  re-issued  by  the  wit- 
ness on  the  14th  day  of  February,  1885. 

The  State  then  introduced  in  evidence  the  writ  of  attachment 
and  the  citation,  which  were  identified  by  the  witness  Davis  as  the 
documents  issued  by  him  on  the  14th  day  of  February,  1885.  The 
writ  of  attachment  reads  as  follows: 

u  Thb  State  of  Texas,  To  the  Sheriff  or  any  Constable  of  Cooke 
County —  Oreeting: 

44  We  command  you  that  you  attach  forthwith  so  much  of  the 
property  of  J.  H.  Rainey,  if  to  be  found  in  your  county,  repleviable 
on  security,  as  shall  be  of  value  sufficient  to  make  the  sum  of  $56, 
and  the  probable  costs  of  suit,  to  satisfy  the  demand  of  Sereny  Nel- 
son, and  that  you  keep  and  secure  in  your  hands  the  property  so 
attached  unless  replevied,  that  the  same  may  be  liable  to  further 
proceedings  thereon  to  be  had  thereou  before  the  justice's  court,  in 
and  for  precinct  number  5,  in  the  county  of  Cooke  and  State  of 
Texas,  at  the  office  of  J.  B.  Davis,  justice  of  the  peace,  in  Marys- 
yille,  on  the  16th  day  of  March,  1885;  when  and  where  you  shall 
make  known  how  you  have  executed  this  writ. 

44  Given  under  my  hand  this  14th  day  of  February,  A.  D.  1885. 

"J.  B.  Davis, 
"  Justice  of  the  Peace,  Prec.  5,  Cooke  Co.,  Texas." 

Indorsed:  "No.  44.  Sereny  Nelson,  plaintiff,  vs.  J.  H.  Rainey, 
defendant.  Attachment  for  $56  on  note.  *  I  hereby  deputize  Booth 
Weaver  to  execute  this  writ.  This  20th  day  February,  1885.  J. 
B*  Davis,  J.  P.,  Prec.  5,  Cooke  Co.,  Texas.' " 

The  figures  "16"  are  written  over  the  figures  "19"  erased,  and 
the  word  March  over  the  word  January  erased,  in  the  body  of  the 
instrument.  In  the  jurat  of  the  justice  of  the  peace  the  figures 
u  14"  and  the  word  February  are  written  over  the  figure  "7"  and 
word  January,  erased. 

The  citation  reads  as  follows: 
44  The  State  of  Texas,  To  t/ie  Sheriff  or  any  Constable  of  Cooke 
County —  Greeting: 

44  You  are  hereby  commanded  to  summon  J.  H.  Rainey,  if  he  be 
found  within  your  county,  to  be  and  appear  before  me,  J.  B.  Davis, 
a  justice  of  the  peace  in  and  for  precinct  No.  5  of  the  county  of 
Cooke,  at  my  office,  in  the  town  of  Marysville,  on  the  16th  day  of 
March,  A.  D.  18S5,  there  and  then  to  answer  unto  Serena  Nelson, 
in  a  plea  of  debt  of  $56,  by  note  due  and  unpaid. 
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" Herein  fail  not,  and  doe  return  make  as  the  law  directs,  on  the 
16th  day  of  March,  A.  D.  1885,  the  return  day  hereof. 

"Given  under  my  hand,  this  the  14th  day  of  February,  1885. 

"J.  B.  Davis, 
"J.  P.  Preo.  No.  5,  Cooke  Co., "Terns." 

Indorsed:  "No.  44.  To  March  term,  1885.  Serena  Nelson  v. 
J.  H.  Rainey.  Citation.  Issued  14th  day  of  February,  1885.  J.  B. 
Davis,  J.  P.  Prec.  No.  5,  Cooke  Co.,  Texas." 

Joseph  Lowery  was  the  next  witness  introduced  by  the  State.  He 
testified  that  he  knew  the  defendant  and  was  acquainted  with  J.  D. 
L.  Johnson  during  his  life-time.  He  last  saw  Johnson  alive  between 
4  and  5  o'clock  on  the  evening  of  February  14,  1885.  About  1 
o'clock  on  that  day  Johnson  deputized  the  witness  to  go  with  him 
to  Rainey's  old  place,  about  three  miles  northwest  of  Marysville,  ia 
Cooke  county,  to  assist  him  in  the  levy  of  a  writ  of  attachment  on 
the  property  of  J.  H.  Rainey,  the  defendant  The  defendant  at 
that  time  was  living  across  Red  river  in  the  Indian  Nation,  but  was 
on  that  day  on  a  visit  to  his  old  home  place.  Witness  and  Johnsoa 
left  Marysville  between  1  and  2  o'clock  P.  M.,  and  reached  Rainey's 
place  between  2  and  3  o'clock  P.  M.  They  hitched  their  horses  to 
the  fence  and  started  towards  the  barn,  at  which  place  they  saw  the 
defendant  and  J.  £.  Rainey,  Elmer  Rainey  and  Indian  Bill  McDon- 
ald. The  parties  named  were  loading  a  wagon  with  millet.  The 
witness  and  the  deceased,  when  they  hitched  their  horses  and  got 
over  the  fence,  were  in  plain  view  of  the  parties  engaged  in  loading 
the  wagon,  and  not  over  forty  yards  distant  When  witness  and 
deceased  had  traversed  perhaps  a  third  of  the  intervening  distance, 
the  "old  man,"  defendant,  started  around  the  fence  towards  the 
house,  seventy-five  yards  away,  in  a  trot.  He  went  on  to  the  bouse, 
and  into  the  house  through  a  door  on  the  opposite  side  of  the  house 
from  the  witness  and  Johnson,  and  almost  immediately  returned 
with  a  double-barreled  shot-gun  in  his  hands.  When  the  defendant 
started  to  the  house  witness  and  Johnson  turned  and  walked  to  the 
yard  gate.  J.  £.  Rainey,  Elmer  Rainey  and  Bill  McDonald  walked 
across  the  lot  to  the  yard  gate,  where  they  met  witness  and  John- 
son. J.  E.  Rainey  was  wearing  a  six-shooter  about  his  person. 
Witness  and  Johnson  had  been  at  the  gate  with  J.  E.  Rainey, 
Elmer  Rainey  and  McDonald  but  a  few  minutes  when  the  defend- 
ant came  to  the  gate  with  his  double-barreled  shot-gun  in  bis  hand. 
When  he  thus  approached  the  gate,  Johnson  said  to  him:  "Old 
man,  you  all  look  like  you  are  on  the  war-path."  The  defendant 
replied:  "No  farther  than  to  protect  my  rights.  I  always  like  to 
know  a  man's  business  when  he  comes  on  ray  place." 
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Johnson  had  with  him  a  warrant  for  the  arrest  of  Elmer  Eainey 
for  carrying  a  pistol.  When  defendant  came  to  the  gate,  Johnson 
asked  him  if  the  party  with  him  was  Elmer  Eainey.  Defendant 
replied  in  the  affirmative,  and  Johnson  told  him  that  he  had  a  war- 
rant for  the  arrest  of  Elmer  for  carrying  a  pistol,  and  would  have 
to  take  him  into  custody.  He  then  produced  and  read  the  warrant 
to  Elmer.  Defendant  asked  if  Johnson  could  not  accept  an  ap- 
pearance bond  for  Elmer.  Johnson  asked  who  he  proposed  to  give 
as  surety.  Defendant  replied  that  he  would  give  Jim  Wright.  The 
deceased  replied  that  Wright  was  responsible  and  would  be  ac- 
cepted. Johnson  then  turned  Elmer  over  to  the  witness  and  all 
parties  went  to  the  barn.  At  the  barn  Johnson  asked  the  defend* 
ant  if  he  owned  the  wagon  and  team.  Defendant  replied  that  he 
did.  Johnson  then  told  the  defendant  that  he  had  an  attachment 
against  his,  defendant's,  property,  and  would  have  to  levy  it  on  the 
wagon  and  team.  He  then  produced  the  attachment  and  com- 
menced to  read  it  to  the  defendant.  The  parties  were  then  stand- 
ing near  the  wagon.  Defendant  told  Johnson  that  he  need  not 
read  the  attachment,  as  he  would  not  hear  it.  Johnson  replied  that 
he  would  comply  with  the  law,  which  required  him  to  read  it  to  de- 
fendant. Defendant  then  told  Johnson  that  he  was  not  going  to 
surrender  the  wagon  and  team,  but  was  going  to  take  the  same 
across  the  river  on  that  evening.  Having  read  the  attachment,  and 
attached  the  wagon  and  team,  Johnson  sat  down  between  the  wagon 
and  the  barn,  and  proceeded  to  fill  out  a  bond.  While  Johnson  was 
thus  engaged,  defendant  and  J.  E.  Eainey  retired  to  a  short  distance 
and  engaged  in  a  private  conversation.  The  defendant  then  hitched 
the  team  to  the  wagon,  and  meanwhile  two  horses  were  saddled 
and  brought  to  the  fence  and  tied.  Witness  then  called  Johnson  to 
him.  The  Eaineys,  witness  and  Johnson  then  started  to  the  house 
of  Jim  Wright,  and  the  house  of  someone  else  whom  witness  could 
not  remember,  to  enable  Elmer  to  give  an  appearance  bond  in  the 
pistol  case,  and  defendant  to  execute  a  replevy  bond  for  the  wagon 
and  team.  Defendant,  driving  the  wagon,  traveled  in  front,  wit- 
ness and  Elmer  Eainey,  on  horseback,  followed  next  in  order,  and 
Johnson  and  J.  E.  Eainey,  on  horseback,  brought  up  the  rear,  none 
of  the  parties  being  over  forty  yards  apart.  The  road  on  which  the 
party  was  traveling  forked  at  a  point  about  one  and  a  half  miles 
distant  from  the  defendant's  house.  One  of  the  prongs  led  to  Jim 
Wright's  house,  and  the  other  to  the  Jimtown  crossing  of  the  Eed 
river.  Instead  of  taking  the  road  to  Wright's  house,  the  defendant 
took  the  road  to  the  Eed  river  and  drove  his  wagon  over  it  in  a 
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trot.  Witness  and  Elmer  Bainey  stopped  at  the  forks,  and  Johnson 
loped  on  after  the  wagon,  telling  witness  to  wait  at  the  forks  and 
that  be  would  soon  be  back.  Johnson  overtook  the  defendant  in 
his  wagon  about  forty  yards  beyond  the  witness,  rode  np  alongside 
the  wagon,  and  said :  "  Mr.  Bainey,  yon  know  I  can't  let  yoa  (take) 
this  wagon  and  team  across  Bed  river."  This  was  all  of  the  con- 
versation which  ensned  between  Johnson  and  defendant  that  the 
witness  heard.  The  defendant  did  not  stop,  but  urged  bis  team 
over  the  road  in  a  trot,  and  with  Johnson  passed  oat  of  the  wit- 
ness's sight.  When  the  witness  last  saw  him  defendant  had  bis  gna 
across  his  lap,  with  the  breach  in  one  hand.  Witness  saw  no  more 
of  Johnson  alive.  The  point  where  the  defendant  and  Johnson 
passed  ont  of  the  witness's  view  was  about  two  miles  from  the  place 
of  the  killing.  J.  £.  Bainey  stopped  with  witness  and  Elmer  at  the 
forks  of  the  road  for  a  few  minutes,  and  then  followed  after  de- 
fendant and  Johnson  in  a  lope.  The  witness  and  Elmer  Bainey 
waited  at  the  forks  of  the  road  about  thirty  minutes.  Johnson  not 
having  then  returned,  witness  wrote  on  a  piece  of  paper:  "I  am 
gone  to  Marysville,"  left  it,  and  he  and  Elmer  returned  to  Marysville. 
With  the  meanders  of  the  road,  the  distance  from  the  old  Bainey 
place  to  the  Jimtown  crossing  of  the  Bed  river  was  about  three  and 
a  half  miles.  Defendant  at  that  time  was  living  in  the  Chickasaw 
"Nation,  in  the  Indian  Territory,  and  his  son,  J.  E.  Bainey,  wife  and 
children  were  living  at  the  defendant's  place  in  Cooke  county.  Wit- 
ness did  not  know  why  J.  E.  Bainey  went  with  the  defendant  on  this 
trip.  Johnson  had  his  pistol  on  while  at  the  house,  but  did  not  have  it 
out  at  any  time.  It  was  not  visible,  but  was  buckled  around  bis  waist, 
and  was  covered  by  his  overcoat,  which  was  buttoned  to  the  chin. 
Witness  did  not,  at  any  time  at  the  defendant's  bouse,  see  a  woman. 
Johnson  served  a  citation  on  defendant  at  the  same  time  that  he 
levied  the  attachment  on  the  wagon  and  team.  He  did  not  go  to 
the  house  with  Elmer  Bainey  after  he  attached  the  wagon  and  team, 
nor  did  he  go  to  the  house  at  any  time,  with  any  one,  nor  did 
Elmer  Bainey  go  to  the  house  to  get  his  overcoat  or  for  any  other 
purpose.  His,  Elmer's,  overcoat  was  hanging  on  the  fence,  about 
twenty  steps  from  the  house,  and  he  got  it  from  that  point  when 
the  party  started  to  Jim  Wright's  house. 

Cross-examined,  the  witness  testified  that  the  attachment  was 
levied  on  the  wagon  and  team  when  they  stood  near  the  barn,  but 
the  citation  was  served  on  the  defendant  at  the  house.  After  the 
defendant  told  the  deceased  that  he  need  not  read  the  attachment^ 
and  that  he,  defendant,  was  going  to  take  the  wagon  and  team  across 
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the  river,  be  stood  his  gun  up  against  the  wagon  and  finished  load- 
ing the  wagon  with  millet.  The  gun  was  left  nearer  witness  and 
Johnson  than  to  the  defendant,  and  either  witness  or  Johnson  could 
easily  have  secured  it  if  they  had  tried.  The  gun  was  at  the  wagon 
during  the  time  that  defendant  and  J.  E.  Rainey  were  engaged  in 
private  conversation,  some  little  distance  off.  The  witness  denied 
that,  upon  a  former  trial  of  this  case,  he  testified  that  the  attach- 
ment read  by  Johnson  to  the  defendant  called  upon  its  face  for  a 
wagon  and  team  or  wagon  and  two  horses.  He  testified  that  John- 
son read  an  attachment  for  a  wagon  and  team.  It  was  the  under- 
standing of  the  witness,  when  the  party  left  the  old  Rainey  place, 
that  they  were  going  to  Jim  Wright's  house  for  Elmer  to  execute  an 
appearance  bond  and  the  defendant  a  replevy  bond.  Witness  did 
not  testify  upon  the  examining  trial  that  it  was  agreed  between  him 
and  Johnson  that  one  or  the  other  was  to  take  Elmer  Rainey  to  Jim 
Wright's  house  to  make  bond.  If  his  testimony  so  appears  in  the 
record,  it  is  a  mistake. 

John  Stewart  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  in  Sadler's  Bend,  Coeke  county,  Texas,  about  two 
miles  distant  from  the  Jimtown  crossing  of  the  Red  river.  On 
the  evening  of  February  14, 1885,  the  deceased  came  to  witness's 
house  and  summoned  witness  and  Newton  Floyd  to  go  with  him 
and  assist  him  in  taking  a  wagon  and  team  from  the  defendant, 
which  he,  the  deceased,  had  attached.  He  asked  if  witness  had 
any  arms.  Witness  told  him  that  he  had  a  double-barreled  shot- 
gun, and  deceased  told  witness  to  get  and  load  it  quickly  as  he 
wanted  to  overtake  defendant  before  he  got  to  the  crossing  of  Red 
river.  Witness  loaded  the  gun,  putting  twelve  buck  shot  in  each 
barrel.  Floyd  caught  the  horses,  and  the  witness,  Floyd  and  John- 
son started  in  a  lope  over  the  public  road  towards  the  Jimtown 
crossing,  witness  in  the  lead.  They  met  J.  E.  Rainey,  the  defend- 
ant's son,  in  the  bottom  about  a  quarter  of  a  mile  from  the  place 
where  they  overtook  the  defendant  in  the  wagon.  Witness,  John- 
son and  Floyd  were  then  traveling  north  towards  the  river,  and  J.  E. 
Rainey  south  from  the  river.  J.  E.  Rainey  turned  and  rode  back 
with  the  party  in  a  lope.  When  the  pursuing  party  reached  a  point 
within  two  hundred  yards  of  defendant,  who  was  then  traveling 
in  a  trot,  J.  E.  Rainey  uttered  a  loud  yell,  and  defendant  whipped 
his  horses  into  a  lope,  and  turned  across  a  sand  beach  to  take  a 
near  cut  to  the  river.  One  Pattie  was  met  on  the  road.  From  him 
Johnson  got  a  Winchester  rifle  and  rode  on  in  a  lope  after  the 
wagon,  witness  and  Floyd  with  him.    When  the  wagon  was  over- 
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hauled,  Johnson  rode  in  ahead  of  the  team,  caught  the  bridle  of  one 
of  the  horses,  and  told  defendant  that  be  had  attached  that  wagon 
and  team,  and  wanted  it.  Defendant  raised  himself  upright  in  the 
wagon,  leveled  the  shot-gun  at  Johnson,  and  told  him  to  release  the 
horse.  The  defendant  at  the  same  time,  with  one  band,  reined  his 
horses  from  the  road  across  a  small  ravine,  and  threw  the  lock  on 
his  wagon,  and  held  the  gnn  on  Johnson  with  the  other  hand. 
When  the  ravine  was  crossed,  Johnson  again  caught  the  bridle  of 
one  of  the  horses,  and  again  said  that  he  had  attached  the  wagon 
and  team,  and  wanted  it.  Defendant  sprang  from  the  wagon  with 
his  gun  in  his  hand,  went  around  the  wagon,  met  Johnson  and  lev- 
eled his  gun  on  him.  They  met  about  the  shoulders  of  the  wagon 
horses, —  Johnson  at  the  time  having  the  Winchester  rifle  in  his 
hand  but  making  no  effort  to  shoot.  Johnson  at  that  time  told 
defendant  that  he  did  not  want  to  hurt  bim,  but  as  be  bad  seized 
the  wagon  and  team  under  the  attachment,  he  did  want  them. 
Johnson,  at  the  time  of  the  meeting  at  the  head  of  the  horses, 
caught  the  muzzle  of  defendant's  shot-gun  and  threw  it  up.  De- 
fendant caught  hold  of  Johnson's  gun  and  a  scuffle  ensued.  Just 
as  Johnson  was  on  the  point  of  getting  defendant's  gun  away  from 
him,  the  defendant,  speaking  to  his  son,  J.  E.  Rainey,  said:  "Kill 
him,  Jim."  Thereupon  J.  E.  Rainey,  who  had  been  standing  off 
some  ten  or  twelve  feet,  rushed  up  and  shot  Johnson  through  the 
back,  and  Johnson  fell  flat  on  his  back.  J.  E.  Rainey  then  turned 
and  fired  at,  but  missed,  the  witness.  Witness  did  not  know 
whether  that  shot  struck]  anybody  else.  Floyd  was  then  standing 
behind  the  witness  on  the  bank  of  the  ravine.  Witness  and  J. 
E.  Rainey  were  in  the  ravine.  J.  E.  Rainey  fired  at  witness 
again  and  missed  him,  and  then  turned  and  shot  Floyd  through 
the  check.  J.  E.  Rainey  then  turned  again,  covered  witness  with 
his  pistol  and  ordered  witness  to  drop  his  gun,  which  witness  did, 
and  backed  off  some  twenty  feet.  J.  E.  Rainey  then  got  witness's 
gun,  and  the  witness  had  never  seen  it  since.  Witness  did  not 
know  what  the  defendant  was  doing  while  J.  E.  Rainey  was  shoot- 
ing at  witness  and  Floyd.  When  the  pursuing  party  overtook  the 
wagon,  Johnson  told  witness  and  Floyd  to  dismount,  and  told  wit- 
ness to  watch  "  Jim," — J.  E.  Rainey.  Witness  first  saw  J.  E.  Rai- 
ney's  pistol  about  the  time  Johnson  told  him  and  Floyd  to  get 
down.  J.  E.  Rainey  at  that  time  pulled  his  pistol  from  his  breast 
Five  shots  in  all  were  fired,  and  all  of  them  were  fired  by  J. 
E.  Rainey.  When  J.  E.  Rainey  ran  up  to  Johnson  in  answer  to 
defendant's  call,  witness  ordered  him  to  halt  or  "hold  up,"  and 
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mapped  both  barrels  of  his  gun  at  him.  His  gun  refused  to  fire, 
fie  snapped  the  first  barrel  just  after  Johnson  was  shot,  and  the 
second  when  J.  E.  Rainey  turned  and  threw  his  pistol  down  on 
him,  witness.  Johnson  made  no  effort  to  shoot  or  hurt  the  defend- 
ant The  killing  of  Johnson  occurred  in  precinct  number  5,  Cooke 
county,  Texas. 

Cross-examined,  the  witness  testified  that  he  rode  in  the  lead  with 
his  gun  from  the  time  he  left  his  home  with  Johnson  and  Floyd, 
until  the  wagon  was  overtaken.  He  had  no  recollection  of  seeing 
Johnson's  pistol  at  any  time,  and  did  not  see  Floyd  with  a  pistol, 
nor  did  he  see  Johnson  give  Floyd  a  pistol.  Witness  denied  that  on 
the  preliminary  trial  of  this  case  he  testified  that  Johnson  had  both 
a  pistol  and  a  Winchester  rifle  when  he  caught  the  horses  of  the 
defendant.  Defendant's  team  did  not  stop  until  Johnson  rode  in 
ahead  of  them,  dismounted  and  stopped  them,  and  the  pursuers  did 
not  dismount  from  their  horses  in  the  rear  of  the  wagon.  Witness 
knew  O.  H.  Weir,  and  saw  him  on  the  evening  of  the  killing.  He 
did  not  at  that  time  tell  Weir,  in  words  or  substance,  that  Johnson 
was  dead  and  that  Jim  Rainey  killed  him,  but  that  if  his,  witness's, 
gun  had  not  refused  to  fire,  Johnson  would  be  the  living  and  Jim 
Hainey  the  dead  man.  Witness  did  not  hear  J.  E.  Rainey  say  or 
do  anything  to  Johnson  until  defendant  said:  "Kill  him,  Jim." 
Witness  did  not  hear  J.  E.  Rainey  say  to  him  or  Floyd:  "Hold 
up."  Defendant,  J.  E.  Rainey  and  the  witness  were  friendly  at  the 
time  of  the  killing,  and  always  had  been.  There  was  a  pathway 
down  through  the  mountains  from  the  Rainey  farm  to  the  Jimtown 
road.  Parties  traveling  that  route  would  have  to  travel  the  Jim- 
town  road  about  a  half  mile  to  reach  a  point  south  of  the  killing. 
Witness  could  travel  the  road  in  less  time  than  he  could  go  through 
the  mountains. 

Newton  Floyd  testified,  for  the  State,  that  he  lived- with  the  wit- 
ness John  Stewart.  J.  D.  L.  Johnson  came  to  Stewart's  house  on 
the  evening  of  February  14,  1885,  and  summoned  Stewart  and  the 
witness  to  go  with  him  to  take  a  wagon  and  team  from  the  defend- 
ant, upon  which  he  said  he  had  levied  an  attachment.  Stewart  got 
his  gun,  and  witness  caught  horses,  and  he  and  Stewart  went  with 
Johnson.  They  traveled  the  public  road  towards  the  Jimtown  cross- 
ing of  Red  river,  which  point  was  about  a  mile  and  a  half  distant 
from  Stewart's  house.  The  wagon  driven  by  the  defendant  was 
overtaken  within  two  or  three  hundred  yards  of  the  river.  J.  E. 
Rainey  was  met  going  south  from  the  river.  He  turned  and  loped 
back  north  with  the  pursuing  party.  When  the  party  got  in  sight 
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of  the  wagon,  J.  E.  Rainey  yelled,  and  the  defendant,  who  was  then 
traveling  the  public  road  in  a  trot,  tamed  the  horses  and  wagon  out 
of  the  road  and  struck  across  a  sand-bank  to  a  nearer  point  on  the 
river,  whipping  his  horses  into  a  lope.  Johnson  got  a  Winchester 
rifle  from  Bill  Pattie,  who  was  standing  near  the  Jimtown  road,  and 
the  party  passed  on  rapidly  in  pursuit  of  the  defendant.  When 
Johnson  overhauled  the  wagon  ho  ordered  defendant  to  stop,  saying 
that  he  had  attached  and  wanted  the  wagon  and  team.  Defendant 
replied  that  he  would  not  stop.  Johnson  then  passed  to  the  front 
and  seized  the  check-reins  on  the  horses.  Defendant  leveled  his  gun 
on  Johnson,  and  told  him  to  release  the  horses.  Johnson  replied 
that  he  did  not  want  to  hurt  defendant,  but  that  .he  had  attached 
the  wagon  and  team,  and  intended  to  have  them.  Thereupon  the 
defendant  made  a  short  turn  with  his  wagon  and  drove  across  a 
ravine  (Camp  creek),  when  Johnson  again  stopped  the  team.  De- 
fendant then  sprang  out  of  his  wagon  with  his  gun  in  his  hand.  He 
met  Johnson  about  the  head  of  the  horses,  Johnson  .having  the 
Winchester  rifle  in  his  hands.  Johnson  seized  the  defendant's  gun, 
throwing  the  muzzle  up.  Defendant  seized  Johnson's  gun,  and  a 
scuffle  over  the  weapons  ensued.  Johnson  at  that  time  had  only  the 
Winchester,  having  passed  his  pistol  to  the  witness  when  they  first 
caught  up  with  the  wagon.  When  the  scuffle  over  the  guns  began, 
witness,  John  Stewart  and  J.  E.  Rainey  were  standing  on  the  oppo- 
site side  of  the  ravine,  some  ten  or  twelve  feet  distant.  J.  £ 
Rainey  was  somewhat  nearer  Johnson  and  the  defendant  than  either 
Stewart  or  witness.  After  scuffling  a  few  seconds  defendant  called 
to  J.  E.  Eainey  to  shoot  Johnson,  and  J.  E.  Rainey  ran  up  and  shot 
Johnson  in  the  back.  He  then  turned  and  fired  at  Stewart,  missed 
him,  but  struck  the  witness  in  the  rump,  that  part  of  the  witness's 
anatomy  being  in  the  range.  Witness  fell,  and  J.  E.  Rainey  fired 
again,  the  witness  thought  at  Stewart,  but  he  again  missed  Stewart 
and  lodged  his  ball  in  witness's  jaw.  J.  E.  Rainey  then  made 
Stewart  lay  down  his  gun,  which  he,  J.  E.  Rainey,  took.  Defend- 
ant came  up  to  witness,  covered  him  with  his  gun,  and  said:  UI 
want  your  pistol."  Witness  replied :  "  There  it  is."  He  took  it,  and 
he  and  J.  E.  Rainey  left,  going  across  Red  river.  Witness  got  up 
a  few  minutes  later,  mounted  Johnson's  horse,  and  went  back  to 
Stewart's  house  with  Houston  Lee.  He  met  no  one  on  the  road 
going  back  to  Stewart's.  He  saw  nothing  of  a  man,  woman  and 
children  on  horseback.  He  knew  Bill  McDaniel  arid  wife.  They 
were  not  on  the  road  when  witness  passed  over  it  going  back  to 
Stewart's,  or  he  certainly  would  have  seen  them.    When  witness 
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and  Stewart  dismounted  at  the  wagon,  J.  E.  Bainey  drew  his  six* 
shooter  and  told  Stewart  and  witness  to  "  hold  up."  This  occurred 
at  the  moment  defendant  covered  Johnson  with  his  gun  and  ordered 
him  to  release  his  horses.  Witness  had  never  seen  either  of  the 
Raineys  prior  to  that  day,  and  consequently  there  was  no  ill-feeling 
existing  between  him  and  them.   J.  E.  Rainey  did  all  of  the  shooting. 

John  Ford  was  the  next  witness  for  the  State.  He  testified  that 
he  was  a  deputy  sheriff  of  Cooke  county,  Texas,  at  the  time  of  the 
killing.  Witness  went  to  the  scene  of  the  killing,  and  thence  into 
the  Indian  Territory  and  to  the  defendant's  house.  He  searched 
around  the  county  for  about  six  days,  but  failed  to  find  the  Raineys. 
He  first  saw  them  after  the  killing  about  April  1, 1885,  in  the  Oooke 
county  jail.  When  witness  went  to  the  place  of  the  killing,  he  got 
Pattie's  Winchester  rifle,  and  had  Pattie  throw  the  cartridges  out 
and  then  counted  them.  Twelve  cartridges  were  thrown  out.  Wit- 
ness could  find  no  Winchester  rifle  cartridge  shells  about  the  place 
of  the  killing.  From  Rainey's  old  farm  to  the  place  of  the  killing, 
following  the  meanders  of  the  road,  the  distance  was  about  six  miles. 
A  bridle  pathway  from  old  man  Rainey's  farm  came  into  the  Jim- 
town  road  about  a  half  a  mile  from  the  place  of  the  killing.  It 
would  take  longer  to  travel  that  route  through  the  mountains  than 
to  go  by  the  road. 

A.  M.  Hill  testified,  for  the  State,  that  he  was  the  sheriff  of  Cooke 
county  at  the  time  of  the  killing.  About  six  weeks  after  the  kill- 
ing the  defendant  was  turned  over  to  witness  at  Fort  Worth  by  a 
deputy  sheriff  of  Brown  county. 

Mr.  Ward  testified,  for  the  State,  that  he  lived  on  John  Stewart's 
place  on  the  Jimtown  road.  Two  men,  on  the  evening  of  the  kill- 
ing,— one  in  a  wagon  containing  some  straw,  and  the  other  on 
horseback, — passed  witness's  house.  The  man  in  the  wagon  said: 
"  Let's  get  on  across  Red  river,  and  maybe  they  won't  bother  us." 
The  other  man  replied :  "They  will  not  take  you  while  I  live,  for  I 
will  fight  till  I  die."  After  a  short  time  three  men,  one  of  whom 
was  John  Stewart,  passed  witness's  house  going  in  the  same  direction. 
The  State  closed. 

Elmer  Rainey  was  the  first  witness  for  the  defense.  He  testified 
that  the  defendant  was  his  father.  Witness  was  at  the  "  old  place  " 
when  Johnson  and  Lowery  arrived.  When  Johnson  dismounted 
from  his  horse,  he  had  his  pistol  drawn.  Witness  did  not  know  how 
long  he  kept  it  drawn.  He  did  not  have  the  pistol  out  when  he  ar- 
rested the  witness.  Johnson  did  not  serve  the  defendant  with  a 
citation,  nor  did  he  read  an  attachment  to  the  defendant    He  said 
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nothing  to  the  defendant  about  an  attachment  He  said  that  he  had 
no  papers  for  the  defendant  or  for  J.  E.  Rainey,  but  that  he  had  a 
warrant  for  the  arrest  of  the  witness.  Johnson  went  with  the  wit- 
ness to  the  house  from  the  barn  to  get  his,  witness's,  coat.  While 
at  the  house,  Johnson  asked  Bill  McDaniel's  wife  what  she  was  doing 
there.  She  told  him  in  reply  that  her  husband  bad  rented  the  place, 
and  that  they  were  going  to  occupy  it  for  the  next  year.  Johnson 
replied  to  her:  "You  had  better  leave  here,  for  I  will  kill  all  the 
Raineys  and  all  their  renters  before  they  shall  live  on  the  place." 
Witness  got  his  pistol  and  his  coat  while  in  the  house.  He  was 
then  seventeen  years  old,  and  was  under  arrest  for  carrying  a  pistol. 

Mrs.  McDaniel,  testifying  for  the  defense,  corroborated  the  testi- 
mony of  Elmer  Bainey  as  to  what  transpired  at  the  house,  and 
stated*  in  addition,  that  she  told  her  husband,  Bill  McDaniel,  about 
the  conversation  with  Johnson,  and  that,  soon  after  the  departure 
of  the  parties,  her  husband  caught  their  horses,  and  he  and  witness 
and  their  two  children  took  the  pathway  through  the  mountains  to 
the  ferry.  They  reached  a  point  on  the  road  about  one  hundred 
and  fifty  yards  from  where  the  killing  occurred  about  the  time  the 
difficulty  began.  They  stopped  at  tbat  point  and  witnessed  the  en- 
tire difficulty  from  the  backs  of  their  horses.  Johnson  and  defend- 
ant got  into  a  scuffle  for  the  possession  of  their  guns.  Johnson's 
gun,  while  still  in  his  hands,  was  discharged  in  the  defendant's  face. 
A  second  shot  was  soon  fired  at  the  wagon,  and  then  J.  E.  Rainey 
ran  up  and  shot  Johnson  with  a  pistol.  Witness  and  her  husband 
turned  back  and  road  home  over  the  Jimtown  road.  They  reached 
home  about  dark,  having  seen  no  one  on  the  road. 

O.  H.  Weir  testified,  for  the  defense,  that  he  saw  John  Stewart 
on  the  evening  of  the  killing.  Stewart  told  him  that  if  his  gun  had 
not  missed  fire,  Johnson  would  have  been  living,  and  J.  E.  Rainey 
dead.  His  exact  words  were :  "  If  my  gun  had  fired  Jim  Bainey 
would  be  a  dead  man." 

Bill  Pattie  testified,  for  the  defense,  that  as  Johnson,  Stewart  and 
Floyd  passed  him  and  Mr.  Hughes  on  the  Jimtown  road,  he  let 
Johnson  have  his  Winchester  gun:  Witness  had  recently  loaded 
that  gun,  filling  the  magazine,  which  would  hold  twelve  cartridges. 
Witness  beard  the  shooting  a  few  minutes  after  Johnson  got  bis 
gun.  Four  shots  were  fired,  all  of  them  by  J.  E.  Bainey.  Witness 
went  forward  and  got  his  gun  from  Johnson's  body.  He  threw  the 
cartridges  out  for  Ford,  and  it  was  bis  recollection  tbat  only  ten 
cartridges  were  found  in  the  magazine.  The  cartridge'  in  the  barrel 
had  a  small  "  peck  "  on  it  which  seemed  to  have  been  made  by  the 
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weight  of  the  hammer.  Witness  did  not  think  the  "peck"  was 
made  by  a  snap  of  the  hammer.  Witness  saw  nothing  of  a  man, 
woman  and  children  on  the  road  at  the  time  of  the  shooting.  If 
any  man,  woman  and  children  had  come  to  the  point  on  the  road 
said  to  have  been  occupied  by  Mrs.  McDaniel,  her  husband  and 
children,  they  would  necessarily  have  had  to  pass  Mr.  Hughes. 
Witness  saw  Houston  Lee  and  a  man  named  Airhart  near  the  place 
of  the  killing.  Witness  knew  Bill  McDaniel  and  his  wife.  He  saw 
nothing  of  them,  anywhere,  on  the^  day  of  the  killing.  Witness 
found  no  cartridge  shells  about  the  place  of  the  killing.  A  man 
could  not  bold  and  discharge  a  Winchester  rifle  with  one  hand. 
Defense  closed. 

Alex.  Ely  testified  for  the  State,  in  rebuttal,  that  he  saw  Bill 
McDaniel  standing  in  the  yard  at  the  Rainey  "old  farm,"  about 
half  an  hour  before  sunset  on  the  day  of  the  killing. 

W.  P.  Gaston  testified  for  the  State,  in  rebuttal,  that  he  lived 
about  three  hundred  yards  from  the  Kainey  old  farm  in  Cooke 
county.  Witness  was  engaged  hauling  hay  from  the  Rainey  farm 
on  the  evening  of  the  killing.  While  in  the  field,  at  about  an  hour 
by  sun,  Jim  Rainey's  two  step-sons  drove  McDaniel's  two  horses 
west  and  returned  with  them  about  dusk.  McDaniel,  riding  one  of 
the  same  horses,  came  to  witness's  house  after  dark,  and  stayed  all 
night.  The  two  horses  driven  by  Jim  Rainey's  boys  were  the  only 
horses  McDaniel  bad,  and  were  the  horses  he  worked  in  the  field. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

A.  M.  Tkomason  and  W.  B.  Johnson  filed  an  able  brief  and  argu- 
ment for  the  appellant. 

J.  H.  Hurts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  1.  On  the  cross-examination  of  Davis, 
the  justice  of  the  peace,  a  witness  for  the  State,  defendant's  counsel 
bad  asked  him  "  who,  if  any  one,  requested  you  to  issue  the  writ  of 
attachment  or  citations?"  He  answered  "J.  D.  L.  Johnson,  the 
deceased.'9  On  re-examination  by  the  State  as  to  this  point,  the 
witness  was  asked  "What  was  said  by  Johnson  when  he  requested 
the  issuance  of  the  writ  and  citations?"  and  he  answered,  u  John- 
eon  said  they  wanted  them  renewed."  Which  question  and  answer 
were  objected  to  by  defendant.  If  the  matter  bad  been  allowed  to 
remain  in  the  attitude  it  was  made  to  assume  by  the  question  asked 
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and  answer  elicited  by  defendant,  the  inference  would  bave  been 
that  Johnson,  the  deceased  constable,  of  his  own  motion  and  with- 
out authority  from  the  parties  at  interest,  procured  through  officions- 
ness  what  they  alone  had  authority  to  demand, —  a  re-issuance  of 
the  writs.  To  avoid  this  imputation,  a  further  explanation  of  John- 
son's acts  and  declarations  became  necessary,  and  the  testimony 
sought  and  elicited  in  rebuttal  by  the  State  came  within  the  well 
settled  statutory  rule  that  when  part  of  an  act,  declaration,  etc.,  is 
given  in  evidence,  the  whole  may  be  required.  "And  when  a  de- 
tailed act,  declaration,  conversation  or  writing  is  given  in  evidence, 
any  other  act,  declaration  or  writing  which  is  neoessary  to  make  it 
fully  understood  or  to  explain  the  same,  may  also  be  given  in  evi- 
dence." (Code  Crim.  Proa,  art.  751 ;  Shriven  v.  Tlie  State,  7  Texas 
Ct.  App.,  450;  Pharr  v.  Tlie  State,  9  Texas  Ct.  App.,  129;  id.,  10 
Texas  Ct.  App.,  485;  Sager  v." The  State,  11  Texas  Ct.  App.,  110; 
Green  v.  The  State,  17  Texas  Ct.  App.,  395;  Penland  v.  The  State, 
19  Texas  Ct.  App.,  365.) 

2.  Objection  was  made  to  the  introduction  in  evidence  of  the 
original  writ  of  attachment,  the  objection  being  that  a  certified  copy 
of  the  papers  and  writ  was  the  best  evidenoe  and  only  proper  proof. 
The  rule  is  otherwise.  "  Whenever  a  statute  requires  that  a  record 
should  be  kept  by  law,  then  the  record  is  proper  evidence  of  such 
acts,  and  the  acts  can  be  proved  primarily  only  by  the  record." 
(1  Whart.  Ev.  (2d  ed.),  §  65.)  This  is  the  general  rule.  Under  onr 
statute,  "  copies  of  the  records  of  all  public  officers  and  courts  of 
this  State,  certified  under  the  hand  and  seal  (if  there  be  one)  of  the 
lawful  possessor  of  such  records,  shall  be  admitted  as  evidence  in  all 
oases  where  the  records  themselves  would  be  admissible."  (Rev. 
Stats.,  art.  2252.)  This  statute  is  cumulative  and  not  restrictive;  it 
does  not  affect  the  rule  or  right  as  to  the  admissibility  of  the  origi- 
nals as  evidenoe. 

3.  After  the  State  had  been  permitted  to  introduce  the  writ  of 
attachment,  defendant  offered  in  evidence  the  affidavit  and  bond 
upon  which  said  attachment  was  issued,  and,  when  objection  was 
interposed,  proposed  to  establish  later  on  by  other  witnesses  that 
Johnson,  the  deceased,  knew  of  the  defects  in  said  affidavit  and 
bond  which  rendered  the  writ  of  attachment  he  was  attempting  to 
execute  worthless  and  illegal.  In  Tierney  v.  Frazier,  57  Texas, 
437,  our  supreme  court  quote  with  approval  the  rule  announced  by 
Mr.  Justice  Cooley  in  his  work  on  Torts,  to  the  effect  that  "  when 
an  officer  knows  that  back  of  process  fair  on  its  face  are  facts  which 
render  it  void,  he  is  nevertheless  protected  in  serving  it;9'  and  Judge 
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Cooley's  conclusions  upon  the  subject  are  copied  in  these  words: 
44  It  seems  to  us,  therefore,  that  the  weight  of  authority  and  of 
reason  is  clearly  in  favor  of  the  proposition  that  the  officer  may 
safely  obey  all  process  fair  on  its  face,  and  is  not  bound  to  judge  of 
it  by  facts  within  his  knowledge,  which  may  be  supposed  to  invali- 
date it."  The  action  of  the  court  in  excluding  the  proposed  evidence 
seems  to  be  in  harmony  with  this  doctrine* 

4.  Defendant  proposed  to  prove  by  his  wife  that,  some  four 
months  before  the  homicide,  one  McGhee  and  wife  came  to  their 
house,  called  defendant  out,  presented  two  six-shooters  at  him,  caused 
him  to  kneel  down,  and  that  McGhee  held  his  pistol  pointed  at  him 
whilst  Mrs.  McGhee  whipped  him  with  a  quirt  until  bis  back  was 
black  and  blue  from  the  waistband  to  the  top  of  his  head.  That  in 
consequence  of  this  treatment  and  other  threats  and  acts  of  violence, 
defendant  and  family  abandoned  their  home  and  moved  to  the 
Indian  Territory.  This  testimony  was  offered  by  defendant  in  ex- 
planation of  the  fact  proven  by  the  State,  that,  when  defendant 
came  out  of  his  house  and  first  met  deceased,  he  came  with  a  gun 
in  hand,  which  caused  Johnson  to  remark  to  him:  "  Old  man,  you 
Jook  like  you  were  on  the  war-path,"  and  defendant  replied,  "  I 
have  been  whipped  and  beaten  like  a  dog,  and  had  to  leave  my  home, 
and  I  want  to  know  a  man's  business  when  he  comes  here."  In 
view  of  the  facts  that  Johnson  told  him  his  business, —  that  his 
business  was  legal  and  in  discharge  of  his,  Johnson's,  official  duties, — 
that  the  homicide  was  committed  some  time,  perhaps  more  than  an 
hour,  afterwards  and  some  miles  distant  from  defendant's  home,  we 
cannot  see  what  appreciable  weight  or  bearing  the  proposed  evi- 
dence could  have  upon  the  transactions  connected  with  the  killing, 
or  what  light  it  could  throw  upon  the  issues  involved  in  the  case. 
Under  the  facts  its  exclusion  could  not  certainly  have  affected  the 
merits  of  the  question  of  defendant's  guilt  or  innocence  with  ref- 
erence to  the  homicide. 

5.  Defendant's  seventh  bill  of  exceptions  shows  no  merit.  But 
pne  remark  was  heard  by  the  witness,  and  consequently  he  could 
not  state  either  the  conversation  or  the  substance  of  the  conversa- 
tion between  the  parties.  He  was  properly  allowed  to  testify  to  the 
only  thing  which  he  did  hear,  to  wit,  the  remark  of  Johnson  to 
defendant,  "Old  man,  you  know  I  can't  bear  to  see  you  take  this 
W8gon  across  the  river."  "It  is  sufficient,  when  the  spoken  words 
of  another  are  to  be  testified  to,  to  give  their  substance."  (Whart. 
Crim.  Ev.  (8th  ed.),  §  461.)  Because  a  witness  does  not  hear  the 
whole  of  a  conversation  is  no  reason  for  the  exclusion  of  that  por- 
tion of  it  which  he  did  hear.  .  . 
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6.  When  defendant  was  brought  into  court  for  trial  he  was 
chained  in  a  gang  with  several  other  prisoners.  The  court  promptly 
instructed  the  sheriff  to  remove  the  defendant's  chains  after  he  bad 
been  brought  in  and  seated  within  the  bar.  His  counsel  saved  an 
exception  to  the  action  of  the  sheriff  as  illegal  and  calculated  to 
prejudice  the  defendant  before  the  jury.  In  explanation  of  this 
exception  the  learned  trial  judge  says,  "  the  sheriff  deemed  it  unsafe 
to  deal  with  the  number  of  prisoners  he  bad  to  bring  out,  without 
chaining  them  together,  and  the  chains  were  removed  by  my  orders 
as  soon  as  I  saw  they  were  in  the  court  room." 

Mr.  Bishop  says:  "It  was  long  ago  resolved  that  when  prisoners 
come  to  the  bar  to  be  tried  their  irons  ought  to  be  taken  off,  so  that 
they  be  not  in  any  torture  while  they  make  their  defense,  be  their 
crime  never  so  great.  Though  the  rule  at  arraignment  where  only 
a  plea  is  required  is  less  strict,  a  prisoner  at  trial  should  have  the 
unrestrained  use  of  his  reason  and  all  advantages  to  clear  his  inno- 
cence. Our  American  courts  adhere  pretty  closely  to  this  doctrine, 
yet  deem  that  in  extreme  and  exceptional  cases,  where  the  safe  cus- 
tody of  the  prisoner  and  the  peace  of  the  tribunal  imperatively 
demand,  the  manacles  may  be  retained."  (1  Bish.  Crim.  Proc.  (3d  ed.), 
§  955.) 

In  The  State  v.  Kring,  64  Mo.,  591,  the  court  say,  "it  seems  very 
clear  that  without  some  good  reason  authorizing  the  criminal  court 
to  depart  from  the  general  practice  in  England  and  in  this  country, 
the  shackles  of  the  prisoner,  when  brought  before  the  jury  for  trial, 
should  be  removed."  And  again :  "  When  the  court  allows  a  pris- 
oner to  be  brought  before  a  jury  with  his  hands  chained  in  irons, 
and  refuses  on  his  application,  or  that  of  his  counsel,  to  order  their 
removal,  the  jury  must  neoessarily  conceive  a  prejudice  against  the 
accused  as  being,  in  the  opinion  of  the  judge,  a  dangerous  man  and 
one  not  to  be  trusted  even  under  the  surveillance  of  officers.  Be- 
sides, the  condition  of  the  prisoner  in  shackles  may  to  some  extent 
deprive  him  of  the  free  and  calm  use  of  all  his  faculties."  (See 
same  case,  2  Amer.  Crim.  Eepts.  (Hawley),  318.  See,  also,  53  Ala^ 
74;  10  Lea  (Tenn.),  673;  109  UK,  189.)  In  the  case  before  us  the 
sheriff  acted  properly  in  chaining  the  prisoners  if  he  deemed  it 
otherwise  unsafe  to  bring  them  from  the  jail  to  the  court  foom ;  and 
the  judge's  action  in  having  the  chains  removed  from  defendant 
before  he  was  placed  upon  trial  was  eminently  correct  and  proper. 

7.  It  appears  that  this  defendant  and  one  J.  £.  Rainey  were 
jointly  indicted  in  one  indictment  for  the  homicide.  After  the  jury 
had  retired  to  consider  of  their  verdict  in  this  case,  the  case  of 
J.  E.  Rainey,  who  had  severed  from  this  his  co-defendant,  waa-eatted 
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•for  trial,  and  in  order  to  arraign  said  J.  E.  Rainey  tbe  indictment 
which  the  jury  in  this  ease  had  taken  with  them  in  their  retirement 
was  sent  for  by  direction  of  the  court,  and  tbe  defendant  J.  E. 
Rainey  was  duly  arraigned  upon  and  pleaded  to  said  indictment, — 
the  jury  in  this  case  not  knowing  the  purpose  for  which  it  was  to 
be  nsed.  No  error  is  shown  in  this  action,  nor  any  possible  chance 
either  of  injury  or  prejudice  to  defendant. 

There  are  two  other  bills  of  exception  in  the  record,  but  they  do 
not  in  our  opinion  show  sufficient  merit  to  require  discussion.  There 
are  certain  ex  parte  affidavits  and  documents  annexed  as  an  addenda 
to  the  transcript,  with  regard  to  the  statement  of  facts,  and  calling 
in  question  the  action  of  the  trial  judge  with  regard  to  the  state- 
ment of  facts.  These  papers  are  not  properly  a  part  of  the  tran- 
script, and  on  motion  of  the  assistant  attorney-general  are  stricken 
oat  and  will  not  be  considered. 

It  remains  only  to  remark  that  the  charge  of  the  court  was  a  full 
and  able  exposition  of  the  law  of  the  case,  and  that  the  evidence 
amply  sustains  the  verdict  and  judgment  of  conviction.  A  zealous 
and  faithful  officer  of  the  law  seems  to  have  been  murdered  by  de- 
fendant and  his  son,  whilst  in  the  discharge  of,  and  solely  because 
he  was  endeavoring  to  discharge,  his  sworn  duty  as  an  officer. 

The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  March  3, 1886.] 


[No.  1981.] 
J.  E.  Rainey  v.  Tiie  State. 

1.  Practice  in  this  Court.— Affidavits  dehors  the  record  can  obtain  no 

standing  in  this  court,  and  will  not  be  considered  for  any  purpose  whatever, 
but  will  be  summarily  suppressed  and  expunged.  A  record,  properly  certi- 
fied by  the  trial  judge,  speaks,  so  far  as  this  court  is  concerned,  all  of  the 
truth,  and  it  cannot  be  attacked  by  affidavit  nor  in  any  other  extraneous 
manner.  Note  the  opinion  for  the  comment  of  this  court  upon  the  argu- 
ment of  counsel  in  support  of  a  question  sought  to  be  raised  against  the 
verity  of  the  record  by  affidavit. 

2.  Practice  — Jury  Law.— Subdivision  14  of  article  636  of  the  Code  of  Crim- 

inal Procedure  disqualifies  from  jury  service  a  person  who,  though  able  to 
read,  is  unable  to  write. . 
8.  Same — Case  Stated. —  It  was  objected  that  the  defendant  was  placed  upon 
trial  while  the  jury  deliberating  upon  the  case  of  his  co-defendant  had  the 
custody  of  the  indictment  which  charged  the  defendant  and  his  co-defend- 
ant jointly,  and  that,  in  order  to  arraign  the  defendant,  the  trial  court  sent 
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for  and  had  the  indictment  brought  from  the  jury  room,  and  read  in  this 
case.    Held,  that  the  objection  is  without  merit. 

4.  Same — Evidence.—  It  is  an  elementary  rule  of  practice  that  "  when  a  wit- 

ness is  cross-examined  on  a  matter  collateral  to  the  issue,  his  answer  cannot 
be  subsequently  contradicted  by  the  party  putting  the  question."  See  the 
opinion  for  an  application  of  the  rule. 

5.  Same — Case  Approved.— Note  the  approval  of  the  preceding  case  of  Rainey 

v.  The  State  upon  questions  arising  upon  the  documentary  evidence  in  that 
case  and  this. 

6.  Murder  — Fact  Case.— See  the  statement  of  the  case  in  this  and  J.  H. 

Rainerfs  case,  ante,  p.  455,  for  evidence  held  sufficient  to  support  a  convic- 
tion for  murder  in  the  second  degree. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before 
the  Hon.  F.  E.  Piner. 

Upon  the  same  indictment  which  charged  him  jointly  with  his 
father  (ante,  page  455)  with  the  murder  of  J.  D.  L.  Johnson,  in  Cooke 
county,  Texas,  on  the  14th  day  of  February,  1885,  the  appellant  was 
convicted  of  murder  in  the  second  degree,  and  was  awarded  a  term 
of  twenty  years  in  the  penitentiary.  ••* 

The  witnesses  for  the  State,  upon  the  trial  of  J.  H.  Rainey,  with  one 
exception,  testified  against  this  defendant,  their  statements  in  the 
two  cases  being  substantially  the  same.  In  his  testimony  in  the 
trial  of  the  former  case,  the  witness  Floyd  did  not  state,  as  he  did 
upon  this  trial,  that  this  defendant  fired  his  second  shot  through  the 
head  of  deceased,  just  as  the  deceased  fell  to  the  ground  from  the 
effects  of  the  first  shot.  Mr.  Ward,  who  testified  upon  the  trial  of 
J.  H.  Rainey,  was  not  examined  upon  the  trial  of  this  defendant 
Mrs.  H.  Ward  and  Sam  McGee,  in  addition  to  tha  witnesses  who 
testified  for  the  State  in  J.  H.  Rainey's  case,  testified  in  this  case. 

Mrs.  Ward  testified  that,  in  February,  1885,  she  lived  on  Stewart's 
place  in  Sadler's  Bend,  Cooke  county,  Texas,  which  place  was  near 
the  public  road  leading  to  the  Jimtown  crossing  of  the  Red  river. 
On  the  evening  that  J.  D.  L.  Johnson  was  killed,  witness  was  at  the 
wells,  near  the  Jimtown  public  road,  watering  some  cows.  While 
witness  was  at  the  wells,  two  men  passed  her  traveling  north  over 
the  public  road.  Witness  did  not  know  the  Raineys  personally. 
One  of  those  men  rode  a  roan  horse.  The  other  was  riding  in  a 
two-horse  wagon  which  contained  some  millet  straw.  The  man  in 
the  wagon  was  the  older  of  the  two  men,  and  wore  considerable 
beard  over  his  face.  He  had  a  shot-gun.  About  thirty  minutes 
after  the  wagon  and  the  two  men  passed,  three  men  on  horseback, 
one  of  whom  was  John  Stewart,  passed  the  wells  rapidly  traveling 
in  the  same  direction  the  wagon  bad  gone.    As  the  first  two  men 
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passed  the  wells,  witness  heard  the  older  man  in  the  wagon  say  to 
the  younger  man  on  horseback:  "Let  ns  harry  and  get  across  Red 
river, and  maybe  they  won't  bother  us."  The  younger  man  replied: 
"They  will  not  take  you  while  I  live,  and  I  will  fight  till  I  die." 
The  witness  could  not  identify  the  defendant  as  either  of  the  two 
parties  alluded  to. 

Sam.  McGee  testified,  for  the  State,  that  he  knew  Serena  Kelson, 
the  plaintiff  in  the  attachment  which  the  deceased  was  attempting 
to  execute  at  the  time  he  was  killed.  During  the  month  of  No- 
vember, 1884,  the  defendant  came  to  the  witness's  house,  and 
stopped  at  the  fence.  He  did  not  get  off  his  horse.  During  the 
conversation  that  ensued,  the  witness  asked  the  defendant  if  "  they  " 
were  going  to  the  Nation.  He  replied  that  he  did  not  know;  that 
he  did  not  know  what  might  turn  up;  but  that  if  they  did  go,  they 
were  not  going  to  pay  that  note, —  the  note  upon  which  the  attach- 
ment was  based.  He  then  directed  witness  to  tell  Mrs.  Nelson  that 
the  note  was  executed  under  duress,  and  that  they  wore  not  going 
to  pay  it.  He  further  told  witness  that  if  they  did  go  to  the  Na- 
tion and  J.  D.  L.  Johnson  ever  made  an  attempt  to  attach  any  of 
their  property,  he  would  kill  Johnson.  Mrs.  Nelson  was  the  wit- 
ness's step-grandmother,  was  seventy  years  old,  and  "she  could 
not  duress  any  one." 

Cross-examined,  the  witness  stated  that  he  had  no  personal 
knowledge  of  the  fact,  if  such  was  the  fact,  that  his  brother  went 
to  Rainey's  house,  and  compelled  old  man  Rainey,  at  the  muzzle  of 
two  six-shooters,  to  kneel  down  and  submit  to  a  whipping  with  a 
quirt  at  the  hands  of  his  wife.  If  witness's  brother  made  old  man 
Rainey  sign  the  note  referred  to,  witness  did  not  know  it. 

The  narrative  of  Elmer  Rainey,  the  first  witness  for  the  defense, 
was  given  somewhat  more  in  detail  upon  this  than  upon  the  trial  of 
his  father.  He  testified  on  this  trial  that  when  the  deceased  and 
Lowery  rode  up  to  J.  H.  Rainey's  house,  in  Cooke  county,  on  the 
evening  of  February  14,  1885,  the  defendant  and  J.  H.  Rainey,  wit- 
ness  and  Bill  McDonald  were  at  the  crib,  loading  J.  H.  Rainey's 
wagon  with  millet.  Johnson  and  Lowery  came  to  the  house  from 
the  south.  They  rode  up  to  the  fence  about  forty  yards  from  the 
crib,  dismounted,  hitched  their  horses,  and  jumped  over  the  fence, 
when  Johnson  drew  his  pistol,  and  started  towards  the  crib.  J.  H. 
Rainey  then  started  to  the  house.  Johnson  and  Lowery  turned  and 
started  to  the  house.  Defendant,  witness  and  Bill  McDonald  then 
went  through  the  yard  and  met  Johnson  and  Lowery  at  the  steps, 
some  twelve  or  fifteen  feet  from  the  house.    About  that  time  J.  H. 
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Rainey  appeared  with  bis  gun  in  his  band.  Johnson  said  to  J.  H. 
Rainey:  u01d  man,  you  look  like  you  were  on  the  war-path."  J. 
H.  Eainey  replied:  "No  farther  than  to  protect  myself;  besides,  I 
want  to  know  a  man's  business  when  he  comes  here.  I  have  been 
whipped  and  beaten  like  a  dog  until  I  had  to  leave  my  home." 
Johnson  said:  "I  have  no  papers  for  you  and  Jim,  but  I  have  pa- 
pers for  Elmer.  Is  this  him?"  referring  to  witness.  J.  H.  Rainey 
replied:  "Yes,  that  is  him;  serve  your  papers  on  him."  Johnson 
then  produced  and  read  a  warrant  for  the  arrest  of  the  witness  for 
carrying  a  pistol.  J.  H.  Rainey  asked  Johnson  if  he  would  be  per- 
mitted to  bail  the  witness.  Johnson  asked  who  he  proposed  to  give 
as  surety.  J.  H.  Rainey  replied  that  he  would  give  Jim  Wright. 
Johnson  said  that  he  would  accept  Wright.  J.  II.  Rainey  then 
asked  Johnson  if  he  had  a  blank  bond  with  him.  Johnson- sat  down 
to  fill  out  the  bond  while  J.  H.  Rainey,  defendant  and  witness  went 
to  the  crib  to  finish  loading  the  wagon  with  millet.  Witness  threw 
the  millet  out  of  the  crib  and  J.  H.  Rainey  and  defendant  loaded  it 
into  the  wagon.  Meanwhile  Johnson  came  to  a  point  near  the  crib 
and  sat  down.  When  the  wagon  was  loaded,  witness  and  Johnson 
went  to  th&  house  for  witness  to  get  his  coat.  At  the  house  John- 
son met  Mrs.  McDonald,  and  asked  her  what  she  was  doing  there. 
Mrs.  McDonald  replied  that  her  husband  had  rented  the  place  for 
the  year,  and  that  they  were  going  to  live  there.  Johnson  said  in 
reply  to  her:  "  You  nor  none  of  the  Raineys  shall  live  here,  if  I 
have  to  kill  the  last  d — d  one  of  you."  Witness  got  his  overcoat 
and  went  out  and  mounted  his  horse,  and  all  of  the  parties  started 
off  towards  Jim  Wright's,  J.  H.  Rainey  going  in  front.  Lowery 
and  witness  rode  next,  and  defendant  and  Johnson  brought  np 
the  rear.  They  traveled  in  that  order  until  they  reached  the 
point  where  the  roads  forked.  J.  II.  Rainey  kept  on  the  Jim- 
town  road  instead  of  taking  the  fork  to  Wright's  house.  Johnson 
told  Lowery  to  take  witness  on  to  Wright's  and  let  him  give  bond, 
and  that  he,  Johnson,  would  bo  back  presently,  after  riding  a  piece 
with  defendant.  Witness  saw  no  more  of  them  on  that  evening. 
The  only  papers  served  by  Johnson  on  anybody  on  that  evening 
were  the  papers  he  served  on  the  witness.  Johnson  stated  distinctly 
that  he  had  no  other  papers. 

Cross-examined,  the  witness  stated  that  his  brother,  the  defend- 
ant, did  not  stop  at  the  forks  of  the  road,  but  kept  on  down  the 
Jimtown  road.  He  did  not  tell  Johnson  or  Lowery  what  to  do  with 
the  witness.  Witness  was  seventeen  years  old  at  that  time,  and 
lived  with  J.  H.  Rainey  in  the  Chickasaw  Nation.    The  defendant 
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lived  at  the  J.  H.  Rainey  "old  place"  in  Cooke  county.  Witness 
did  not  tell  any  of  the  party  what  Johnson  said  to  Mrs.  McDonald 
in  the  house.  While  in  the  house  the  witness  got  his  six-shooter 
and  placed  it  in  the  waist  of  his  pants.  Johnson  did  not  see  him 
get  it,  nor  did  the  witness  tell  him.  After  waiting  at  the  forks  of 
the  road  for  some  time,  Lowery  wrote  on  a  piece  of  paper:  "I  am 
gone  to  Marysville,"  and  went  to  Marysville.  Bill  McDonald  had 
a  bay  horse  and  a  black  horse.  He  owned  but  the  two.  Defend- 
ant rode  a  roan  horse. 

The  defense  next  read  in  evidence  the  deposition  of  Mrs.  M.  J. 
McDaniel.  The' transcript  sets  out  the  answers,  but  not  the  inter- 
rogatories.   The  answers  read  as  follows: 

To  the  first  interrogatory  the  witness  answers:  "My  name  is  M. 
J.  McDaniel.  I  am  thirty  years  old.  I  live  m  the  Chickasaw  Na- 
tion, *B.  l  t: 

2.  "I  was  residing  on  J.  H.  Rainey's  place,  about  two  and  a  half 
miles  northwest  from  Marysville.  I  resided  there  about  one  and  a 
half  months.    I  left  on  the  15th  of  February,  1885. 

3.  4(  I  saw  J.  H.  and  J.  £.  Rainey  at  the  bouse  on  the  place  where 
I  was  living. 

4.  "  I  saw  J.  D.  L.  Johnson  on  the  Rainey  place  on  the  14th  day 
of  February,  1885.  When  I  first  saw  him  he  was  coming  across 
from  Captain  Twitty's.    Mr.  Lowery  was  with  him. 

5.  "They  were  riding  towards  the  house.  Mr.  Johnson  had  a 
pistol.  If  Mr.  Lowery  had  one  I  did  not  see  it.  Mr.  Johnson  was 
standing  at  the  west  yard  gate  with  his  pistol  in  his  hand. 

6.  "  They  were  riding  when  I  first  saw  them. 

7.  "They  dismounted  and  hitched  their  horses.  They  came  up 
through  the  lot  towards  the  crib  and  stables,  and  then  turned  to- 
ward the  west  yard  gate. 

8.  "J.  EL.,  J.  E.  and  Elmer  Rainey  and  James  Rainey's  wife  and 
Bill  McDaniel.  They  all  met  at  the  west  yard  gate.  Mr.  Rainey 
came  into  the  house,  picked  his  gun  up  from  the  bed,  and  ran  out 
to  the  gate  where  they  were  standing.  Mr.  Johnson  said:  'Mr. 
Rainey,  we  never  speak,  but  I  see  you  are  on  the  war-path.'  Mr. 
Rainey  said:  (I  have  been  abused  and  beat  like  a  dog,  and  run  off 
from  my  home,  and  when  any  man  comes  to  my  place  I  would  like 
to  know  his  business.'  Mr.  Johnson  said :  '  Mr.  Rainey,  I  have  no 
papers  for  you,  nor  none  for  Jim  Rainey.  I  have  papers  for  Elmer 
Rainey.'  Mr.  Rainey  said:  '  What  is  it  for?'  Mr.  Johnson  said: 
'For  carrying  a.  pistol.'  Mr.  Johnson  then  asked:  " Isn't  that 
Elmer V    Mr.  Rainey  said:    '  Yes,  and  if  you  have  papers  for  him, 
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serve  them ; '  and  he  served  them.  Mr.  Bainey  then  asked  him  if 
Elmer  could  give  bond,  and  Mr.  Johnson  asked  him  who  he  would 
give  on  his  bond.  Mr.  J.  H.  Bainey  said:  'Mr.  Jim  Wright.'  Mr. 
Johnson  told  him  that  Wright  was  good.  Mr.  J.  H.  Bainey  then 
asked  bim  if  he  had  a  blank  bond,  and  told  him  to  write  one  out. 
Mr.  Johnson  sat  down  on  the  steps  and  began  to  write  one  out,  and 
all  of  the  above  named  parties  went  oat  to  the  stable,  and  when  Mr. 
Johnson  got  done  he  went  out  there  too. 

9.  "The  next  I  saw  of  Mr.  Johnson  was  when  he  came  to  the 
house  with  Elmer,  for  Elmer  to  get  his  overcoat. 

10.  "Mr.  Johnson  asked  me  what  I  was  doing  there.  I  told  him 
my  husband  had  rented  Mr.  Bainey's  place  for  the  year.  He  said 
we  had  better  leave;  that  he  would  kill  every  G — d  d — d  Bainey  of 
•the  name,  and  every  renter,  before  they  should  live  on  the  place. 

11.  "I  told  my  sister,  my  husband  and  J.  E.  Bainey  what  Mr. 
Johnson  said.     I  told  them  right  straight. 

12.  "  The  first  time  I  saw  J.  H.  Bainey  with  a  gnn  that  day  was 
when  he  brought  it  with  him  from  the  B.  I.  T.  He  brought  it  in 
the  house  and  laid  it  on  my  bed.  He  came  with  a  wagon  and  team 
after  bay. 

13.  "Mr.  Johnson  served  no  papers  on  anyone  except  Elmer 
Bainey.     He  said  that  he  had  no  papers  for  J.  H.  or  J.  E.  Bainey. 

14.  "J.  D.  L.  Johnson  and  Lowery  left  the  farm  with  the  three 
Bainey s  between  2  and  3  o'clock. 

15.  "I  next  saw  them  on  Bed  river  between  3  and  4 o'clock; 
J.  H.  Bainey,  J.  E.  Bainey,  John  Stewart,  Mr.  Floyd  and  Bill 
McDaniel. 

16.  "My  husband,  Bill  McDaniel,  and  two  little  children.  I  was 
afraid  to  stay  at  the  Bainey  place,  as  he,  Johnson,  had  threatened 
our  lives.  When  I  first  saw  them,  I  was  in  about  two  hundred  and 
fifty  yards  of  them.  I  was  in  one  hundred  and  fifty  yards  of  them 
when  the  shooting  commenced. 

17.  "  We  left  just  as  soon  as  we  could  saddle  our  horses.  My 
husband  and  two  little  children.  We  left  because  Johnson  had 
threatened  our  lives.  We  went  down  on  the  west  side  of  Mr.  J.  H. 
Bainey's  farm  in  a  path  leading  around  the  east  side  of  the  Crow 
farm  and  on  to  the  Jim  town  crossing. 

18.  "We  went  a  near  road. 

19.  "When  I  first  saw  them  Mr.  J.  H.  Bainey*  was  driving  pretty 
.fast,  and  Mr.  J.  D.  L.  Johnson  and  his  party  were  running  after  Mr. 

Bainey  as  hard  as  they  could  go.  Mr.  Jim  Bainey  was  behind  bim 
some  ten  or  fifteen  feet. 
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20.  "I  was  one  hundred  and  fifty  yards  from  them.  Nobody  was 
between  me  but  Mr.  Johnson  and  James  Rainey,  Floyd  and  Stewart. 
Mr.  Johnson  ran  his  horse  around  in  front  of  Mr.  Rainey's  horses, 
dismounted  and  caught  Mr.  Rainey's  horses  by  the  bridle.  Mr. 
Rainey  jumped  out  on  the  right-hand  side  with  his  gun  in  his  hand, 
and  he  and  Mr.  Johnson  met  about  midway  of  the  team,  each  ad- 
vancing upon  the  other.  Johnson  had  his  gun  in  bis  hand.  They 
took  hold  of  each  other's  guns.  At  this  time  the  other  parties  dis- 
mounted behind  the  wagon.  Mr.  Stewart  had  a  gun,  but  Mr.  Floyd 
had  none  that  I  could  see.  While  Mr.  Johnson  and  J.  H.  Rainey 
were  scuffling,  Floyd  ran  up  and  caught  hold  of  Mr.  Johnson,  and 
then  ran  back  to  Stewart.  I  then  saw  a  pistol  in  Floyd's  hands. 
At  this  time  Mr.  Johnson's  gun  was  fired,  it  looked  like,  in  Mr. 
Rainey's  face.  This  was  the  first  shot  fired.  J.  E.  Rainey  was  then 
standing  about  ten  feet  behind  Stewart  and  Floyd,  and  they  were 
standing  about  ten  feet  south  of  the  wagon.  J.  £.  Rainey  then, 
with  his  pistol  in  his  hand,  ran  in  between  Stewart  and  Floyd.  As 
he  did  this,  Mr.  Stewart  raised  his  gun  up  to  his  shoulder  as  if  he 
was  going  to  shoot,  and  then  let  it  down  and  raised  it  up  the  second 
time.  As  J.  E.  Rainey  ran  through,  another  gun  was  fired,  but  I 
don't  know  who  fired  it.  J.  E.  Rainey  then  ran  up  to  where  John- 
son and  J.  H.  Rainey  were  standing,  and  fired  two  shots  at  Johnson. 
At  the  second  shot  Johnson  fell.  Jim  wheeled  around  instantly  and 
shot  twice  at  John  Stewart.  At  the  second  shot  witness  saw  Floyd 
staggering  around  with  his  hands  up  to  his  face.  When  Jim  Rainey 
fired  at  Stewart,  Stewart  dropped  his  gun  and  ran,  and  then  Stewart 
and  Floyd  got  on  their  horses  and  ran.  J.  E.  Rainey  got  on  his 
horse  and  J.  H.  Rainey  into  his  wagon,  and  they  started  across  Red 
river,  J.  E.  Rainey  a  little  in  front.  We, —  myself,  husband  and 
children, —  then  went  back  home  the  way  we  came.  I  begged  my 
husband  to  go  back,  for  I  was  afraid  to  cross  the  river.  My  husband 
went  down  to  rent  us  a  house  on  Captain  Twitty's  farm  and  stayed 
all  night. 

21.  "I  am  afraid  to  go  [back  to  court?]  for  my  life  has  been 
threatened  by  Bill  Johnson,  if  I  appeared  as  a  witness  any  more. 
I  am  too  poor  to  pay  my  expenses. 

Her 

"M.  J.  X  McDaniel." 

Mark. 

The  answers  to  the  cro3s-inter rogatories  read  as  follows: 

1.  "I  first  saw  Mr.  Johnson  and  Lowery  coming  across  from 
Captain  Twitty's  about  3  or  between  2  and  3  o'clock. 

2.  "J.  H.  Rainey,  J.  E.  Rainey,  Elmer  Rainey  and  BiUMcDaniel. 
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They  were  oat  at  the  crib  and  stables*  J.  H.  and  J.  E.  Rainey  were 
at  the  bam. 

8.  "  J.  E.  Rainey  stopped  at  the  west  gate.  J.  H.  Rainey  came 
into  the  house  and  got  his  gun,  and  went  back  out  there,  where  they 
were  standing. 

4.  "J.  H.  Rainey  came  to  the  house  just  as  soon  as  Johnson  and 
Lowery  came  inside  of  the  lot.  He,  J.  H.  Rainey,  came  in  a  fast 
walk  and  came  in  my  house.  He  got  bis  gun  off  the  bed  and  then 
went  to  the  west  gate  where  they  were  standing, 

6.  "I  answer  this  in  the  above. 

0.  "  Not  more  than  a  half  hour.  They  went  out  at  the  west  gate. 
J.  E.  Rainey,  J.  H.  Rainey,  Mr.  Lowery  and  Elmer  Rainey  all  left 
together.        * 

7.  "We  left  just  as  soon  as  we  could  saddle  our  horses.  I  don't 
know  how  long  it  was.  I  went  to  the  river  that  evening.  My  hus- 
band, Bill  McDaniel,  and  two  little  children  went  with  me.  I  don't 
know  how  long,  but  just  as  soon  as  we  could  ride  it.  I  got  back 
home  the  same  evening.     My  husband  and  two  children. 

8.  "  We  saddled  up  our  horses  and  went  to  the  river.  I  rode  to 
the  river.  We  saddled  two  horses.  We  went  around  the  west'sMe 
of  Mr.  J.  H.  Rainey's  farm,  and  on  the  east  side  of  Crow's  farm. 
I  carried  one  child,  and  ray  hnsband  tbe  other. 

9.  "I  was  in  one  hundred  and  fifty  yards  of  where  Johnson  was 
killed.  He  was  shot  with  a  pistol.  When  I  first  saw  Mr.  J.  E 
Rainey  and  Mr.  J.  D.  L.  Johnson,  J.  E.  Rainey,  Mr.  Stewart  and 
Floyd,  they  and  J.  E.  Rainey  were  going  towards  Mr.  J.  H.  Rainey's 
wagon.  Mr.  Johnson  ran  around  in  front  of  Mr.  J.  H.  Rainey's 
horses,  dismounted  and  took  hold  of  J.  H.  Rainey's  horses  by  the 
bridles.  J.  H.  Rainey  jumped  out  of  his  wagon  on  the  right  hand 
side,  and  met  Johnson  midways  of  the  wagon,  and  both  took  hold 
of  each  other's  guns,  and  commenced  scuffling  with  each  other. 
Stewart  and  Floyd  were  some  ten  feet  behind  the  wagon,  and  J. 
E.  Rainey  was  standing  ten  feet  behind  them.  Floyd  ran  op  and 
caught  hold  of  Mr.  Johnson  and  ran  back  to  where  Stewart  was 
standing,  and  I  saw  that  he  had  a  pistol  in  his  hand.  Then  Mr.  John- 
son shot  his  gun  off  in  Mr.  J.  H.  Rainey's  face,  or  at  least  it  looked 
so.  Then  J.  E.  Rainey,  from  behind,  ran  up,  passing  between  Stew- 
art and  Floyd.  Stewart  threw  his  gun  up  to  his  shoulder,  and  pre- 
sented it  at  Jim ;  took  it  down,  and  presented  it  the  second  time. 
Jim  ran  straight  and  shot  Johnson  twice,  and  Johnson  fell  at  the 
second  shot.  During  the  time  there  was  another  shot  fired  at  the 
wagon.    I  do  not  know  who  did  it    When  Jim  shot  Johnson*  he 
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wheeled  and  shot  at  John  Stewart  twice,  and  in  a  few  minutes 
John  Stewart  dropped  bis  gun  and  run.  Instantly  I  saw  Floyd 
standing  around  with  his  hands  to  his  faoe.  Mr.  Stewart  and  Floyd 
got  on  their  horses  and  ran  off  towards  Marysville.  Jim  Rainey 
got  on  his  horse;  his  father  got  in  the  wagon,  and  they  went  across 
Red  river,  Jim  Rainey  in  front. 

10.  "John  Stewart,  Floyd,  J.  E.  Rainey,  J.  H.  Rainey,  Bill 
McDaniel  and  myself.  Johnson  and  J.  H.  Rainey  were  next  to  the 
river;  Floyd  and  Stewart  south  of  them,  and  J.  E.  Rainey  south  of 
the  whole  party. 

11.  "I  saw  J.  D.  L.  Johnson  at  the  time  he  was  killed.  I  was 
due  south  of  where  the  killing  took  place,  about  one  hundred  and 
fifty  yards.  I  was  on  horseback  at  the  time.  Bill  McDaniel  was 
with  me. 

12.  "  Just  a  few  minutes.  Me,  my  husband  and  two  children 
went  back  home  by  the  path  leading  around  Crow's  farm.  All  the 
way  back  it  was  about  three  miles. 

13.  UI  got  back  home  between  sunset  and  dark.  In  going  I 
traveled  a  pathway  leading  by  Crow's  farm*  I  passed  by  no  house. 
I  saw  no  person  in  going. 

14.  "  My  husband  and  myself  did  not  remain  at  home  all  day  on 
the  day  of  the  killing.  No  sir,  I  did  not  first  learn  it  on  the  next 
morning.  I  saw  it  done.  I  know  I  was  away  from  my  house  the 
day  of  the  killing. 

Her 

"M.  J.  M  MoDanhl." 

Mark. 

To  this  deposition  was  attached  the  following  affidavits: 
"The  State  of  Texas,    ) 
County  of  Cooke.        ) 
"  I,  A.  M.  Thomason,  on  oath  say  that  I  am  personally  acquainted 
with  Mrs.  M.  J.  McDaniel,  the  witness  whose  name  is  subscribed  to 
the  foregoing  instrument  of  writing;  that  I  know  her  to  be  the 
identical  person  whose  name  is  subscribed  to  said  instrument,  and  I 
know  her  to  be,  and  so  believe  her,  a  credible  person  and  worthy  of 
belief.  A.  M.  Thomason." 

"  Subscribed  and  sworn  to  before  me,  this  the  9th  day  of  Novem- 
ber, A.  D.  1885.  S.  W.  Bbllah, 

"Notary  Public  for  Cooke  County,  Texas." 
"The  State  of  Texas,    ) 
County  of  Cooke.        ) 
u  We,  Sam  Bellah,  and  J.  T.  Whaley,  notaries  public  for  Cooke 
county,  Texas,  being  the  same  officers  before  whom  the  above  dej> 
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coitions  and  answers  were  taken  of  the  witness  Mrs.  M.  J.  McDaaiei, 
hereby  certify  that  the  person,  A.  M.  Thomason,  who  has  made  the 
above  affidavit  as  to  the  identity  and  credibility  of  Mrs.  M.  J. 
McDaniel  is  known  to  us»  and  is  worthy  of  credit. 

"  Witness  oar  hands  and  seals  of  office,  this  the  9th  day  of  No- 
vember,  A.  D.  1885. 

[seal.]  "S.  W.  BelLah, 

[sbal.]  "J.  T.  Whalet, 

«  Notaries  Public  for  Cooke  County,  Texas." 

The  witnesses  Weir  and  Pattie,  for  the  defense,  and  Ely  and  Gas- 
ton* for  the  State,  in  rebuttal,  testified  substantially  as  they  testified 
on  the  trial  of  J.  H.  Bainey. 

Vance  and  Burns  testified,  for  the  defense,  that  they  were  withia 
five  or  six  hundred  yards  of  the  point  where  the  killing  occurred  at 
the  time  it  happened.  Six  shots,  all  from  a  piBtol,  were  fired.  Soon 
after  the  shooting  defendant  and  J.  H.  Bainey,  traveling  fast, 
crossed  the  river  into  the  Nation.  The  witnesses,  a  few  minutes 
later,  saw  the  dead  body  of  Johnson  on  the  sand  beach. 

J.  M.  Wilson  testified,  for  the  defense,  that  he  beard  the  witness 
Lowery  testify  on  a  former  trial  of  this  case.  Lowery  testified  on 
that  trial  that  the  attachment  read  to  J.  H.  Bainey  by  J.  D.  L 
Johnson  called  on  its  face  for  a  wagon  and  team,  or  a  wagon  and 
two  horses,  the  property  of  J.  H.  Bainey.    The  defense  closed. 

Houston  Lee  testified,  for  the  State,  in  rebuttal,  that  he  witnessed 
the  homicide  from  a  point  near  where  it  occurred.  Johnson  fell, 
the  witness  thought,  at  the  second  shot  Witness  was  in  the  Jim- 
town  road,  two  hundred  yards  south  of  the  parties,  when  the  diffi- 
culty began,  but  rode  to  a  point  fifty  yards  nearer.  Witness  did 
not  then  know  any  of  the  parties.  The  man  who  shot  Johnson 
afterwards  shot  at  Stewart  and  Floyd,  and  made  witness  stop. 

Cross-examined,  the  witness  stated  that  the  man  who  proved  to 
be  Johnson  took  hold  of  Bainey 's  horses.  As  he  did  so,  Bainey 
covered  him  with  his  gun  and  ordered  him  to  release  the  horses. 
At  the  same  time  Bainey  reined  his  team  square  around  and  crossed 
a  small  creek.  When  they  got  across  the  creek,  Johnson  again  got 
in  front  and  caught  the  team,  and  J.  EL  Bainey  jumped  out  of  the 
wagon  on  the  right-hand  side,  and,  with  his  gun  leveled  on  John- 
son, ran  around  the  team.  When  Bainey  jumped  out  of  the  wagon, 
Johnson  was  still  holding  the  team,  and  witness  heard  somebody 
say :  uTurn  them  loose  or  I  will  kill  you."  The  man  who  did  the 
shooting  was  the  same  man  who  made  Stewart  lay  down  his  shot- 
gun. Witness  saw  nothing  of  a  man,  woman  and  two  children  on 
horseback,  just  south  of  the  place  of  killing  at  any  time. 
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Mr.  Hughes  testified,  for  the  State,  in  rebuttal,  that  when  the 
shooting  occurred  he  was  standing  in  the  Jiratown  road  about  two 
hundred  yards  south  from  the  place  where  it  occurred.  He  saw 
nothing  of  Bill  or  M.  J.  McDaniel  at  the  time  of  the  shooting.  To 
have  reached  a  point  one  hundred  and  fifty  yards  south  of  the  diffi- 
culty, the,  McDaniels,  traveling  towards  the  river,  would  have  had 
to  pass  the  witness  in  the  road. 

Floyd  and  Stewart  testified,  in  rebuttal,  that  they  did  not  see  Bill 
or  M.  J.  McDaniel  at  the  time  of,  or  just  before,  or  just  after  the 
shooting. 

Lowery,  recalled  for  the  State  in  rebuttal,  testified  that  neither 
Johnson  nor  Elmer  Rainey  went  to  the  house  of  J.  H.  Rainey  from 
the  barn.  Elmer  Rainey's  overcoat  was  not  at  the  house,  but  was 
hanging  on  the  yard  fence. 

The  fifth  bill  of  exceptions,  referred  to  in  the  fourth  head-note 
of  this  report,  reads  as  follows:  ".  .  .  Be  it  remembered  that 
upon  the  trial  of  the  above  cause  the  State  introduced  the  witness. 
William  Johnson,  brother  of  the  deceased  J.  D.  L.  Johnson,  in  re- 
buttal, and  asked  him  if  he  ever  threatened  the  life  of  Mrs.  "William 
McDaniel,  and  be  answered  that  be  had  not.  The  defendant,  on 
cross-examination  of  the  witness  Johnson,  asked  him  whether  ot 
not,  at  Marysville,  about  one  month  previous  to  this  date,  he  did  not 
state,  in  the  presence  of  W.  B.  Johnson  and  A.  M.  Tbomason  and 
others,  that  it  would  be  better  for  William  McDaniel,  the  husband 
of  the  witness  Mrs.  McDaniel,  to  go  to  the  penitentiary  than  tes- 
tify in  the  Rainey  cases  again,  for  if  he  did  so,  he,  Johnson,  or  Will- 
iam McDaniel,  one,  would  have  to  die.  Which  question  was 
objected  to  by  the  State  as  immaterial  and  irrelevant,  because  Will- 
iam McDaniel  was  not  a  witness'in  this  cause;  which  objection  wa4 
sustained  by  the  court  The  State's  counsel  then  withdrew  their 
objection,  and  permitted  the  witness  to  answer.  The  court  stated 
at  the  time  that  if  he  did  answer,  that  his  answer  would  be  final, 
and  he  would  not  allow  the  defendant  to  contradict  him.  The  ques- 
tion was  asked  by  the  defendant,  and  the  witness  answered  that  h4 
did  not  make  such  statement  The  State's  counsel  then  had  said 
Johnson  to  repeat  all  that  he  said  at  that  time  and  place.  Defend- 
ant then  offered  to  introduce  W.  B.  Johnson,  and  show  by  him  that 
said  Johnson,  brother  of  deceased,  did  state,  at  Marysville,  about  a 
month  previous,  that  "  William  McDaniel  had  better  go  to  the  pen- 
itentiary than  testify  in  the  Rainey  cases  again;  for,  if  he  did,  he, 
Johnson,  or  the  said  William  McDaniel  would  have  to  die."  The 
court  would  not  permit  the  said  William  Johnson  to  answer.  Tq 
all  of  which  the  defendant  excepted,"  eta 
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The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

4.  M.  Thomason  and  Wi  B.  Johnson,  for  the  appellant 

J.  B.  Burte,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  This  is  a  companion  case  to  that  of 
J.  H.  Rainey,  jost  decided ;  both  parties  being  jointly  indicted  for 
the  same  murder. 

.  A  preliminary  question  is  raised  by  a  motion  of  the  assistant 
attorney-general  to  strike  from  the  transcript  certain  affidavits 
which  appear  as  addenda  to  the  record  after  the  same  was  com- 
pleted and  certified  to  by  the  clerk.  These  affidavits  attack  the 
correctness  of  the  statement  of  facts  made  out  and  certified  by  the 
district  judge,  and  it  is  claimed  that  much  testimony  adduced  by 
defendant  at  the  trial  is  entirely  omitted.  Even  if  these  affidavits 
are  conceded  to  state  the  truth,  we  know  of  no  authority  we  would 
have  to  consider  them.  We  must  and  will  presume  that  the  record 
speaks  the  truth,  and  that  the  statement  of  facts  therein  contained 
embodies  all  the  testimony  adduced  on  the  trial;  because  it  is  so 
certified  by  the  trial  judge,  and  what  he  certifies  is  what  the  law 
permits  us  to  consider,  and  nothing  else.  The  motion  of  the  assist- 
ant attorney-general  will  therefore  be  sustained,  and  these  extrane- 
ous affidavits  will  be  stricken  out  and  expunged  from  the  record. 

But  in  this  connection  we  make  the  following  extract  from  the 
brief  of  counsel  for  appellant: 

"  The  appellant,  in  every  case,  be  it  civil  or  criminal,  is  entitled 
Jo  have  a  true  statement  of  facts  presented  to  this  court,  and  a  sub- 
stitute for  the  same  should  be  held  for  naught  and  the  case  reversed; 
for,  while  it  is  justly  presumed  that  trial  courts  deal  equitably  and 
impartially  with  all  those  who  are  so  unfortunate  as  to  be  com- 
pelled to  resort  to  them,  yet  experience  has  taught  us  that  there  are 
exceptions  to  all  rules,  and  the  remark  made  by  Judge  Jeffreys, 
'  that  there  was  no  telling  what  some  men  would  do  if  they  only 
had  the  opportunity  and  the  ability,'  we  find  too  often  applicable  to 
trial  courts." 

"  De  fide  et  officio  judicis  non  recipitur  quwstio  "  (the  good  faith 
and  honesty  of  a  judge  cannot  be  questioned)  is  one  of  the  most 
ancient  maxims  of  the  law.  "  The  law,"  says  Lord  Bacon,  "  bas  so 
much  respect  for  the  certainty  of  judgments  and  the  oredit  and  au- 
thority of  judges  that  it  will  not  permit  any  error  to  be  assigned 
which  impeaches  them  in  their  trust  and  office,  and  in  wilful  abuse 
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of  the  same."  Speaking  from  his  own  experience,  Lord  Jeffreys 
might  well  have  given  expression  to  the  language  quoted  by  coun- 
sel, for  his  career  as  judge  is  without  a  parallel  and  he  is  forever 
pilloried  in  history  on  account  of  his  own  judicial  infamy.  He  has 
never,  as  we  are  aware,  though  noted  for  legal  ability,  been  recog- 
nized as  authority  in  legal  or  moral  ethics,  and  a  resort  to  such 
authority  is  itself  the  best  answer  to  the  possible  charge  made  by 
appellant's  counsel  against  trial  courts.  Such  charges  are  entitled 
to  no  standing  and  weight  whatever,  when  made  under  circum- 
stances where  the  proprieties  of  the  profession  forbid  that  they 
should  be  made,  and  the  officer  charged  is  afforded  no  opportunity 
to  meet  and  controvert  them. 

1.  One  of  the  disqualifications  made  by  statute  to  a  proposed 
juror  is,  that  he  cannot  read  and  write.  (Code  Crim.  Proa,  art.  636, 
subdiv.  14;  Nolen,  v.  The  State,  9  Texas  Ct.  App.,  419;  Wright  v. 
The  State,  12  Texas  Ct.  App.,  163;  Garcia  v.  The  State,  id.,  335.) 
Under  this  rule  the  court  did  not  err  in  sustaining  the  State's  chal- 
lenge to  the  venireman  Ingram. 

2.  Whilst  the  jury  were  deliberating  on  the  case  of  J.  H.  Rainey, 
the  court  had  the  joint  indictment  against  defendant  and  said  X 
H.  Rainey  sent  for  in  order  that  this  defendant  might  be  arraigned 
upon  and  plead  to  it.  Defendant  excepted.  There  is  no  merit  in 
the  exception. 

3.  In  principle  the  third  and  fourth  bills  of  exoeption  embrace 
matters  which  have  been  fully  disposed  of  by  us  in  the  case  of  J. 
H.  Rainey. 

4.  The  fifth  bill  of  exceptions  shows  a  cross-examination  by  de- 
fendant of  the  witness  Wm.  Johnson,  brother  of  deoeased,  as  to 
a  collateral  matter,  to  wit,  if  he,  witness,  had  not  threatened  to 
kill  one  Wm.  McDaniel,  if  he  appeared  and  testified  in  the  Rainey 
cases.  The  witness  answered  that  be  did  not  make  such  statement. 
It  appears  that  Wm.  McDaniel  had  not  and  did  not  testify  on  the 
trial  of  the  cases.  The  defendant's  counsel,  however,  proposed  to 
impeach  the  witness  Johnson's  answer  by  proving  that  he  did  make 
such  threats  against  McDaniel,  and  the  court  excluded  the  testi* 
mony,  holding  that,  the  matter  being  wholly  collateral,  the  witness's 
answer  was  conclusive  and  it  could  not  be  inquired  into  further.  It 
is  a  well  settled,  in  fact  an  elementary  rule,  that  "  when  a  witness 
is  cross-examined  on  a  matter  collateral  to  the  issue,  bis  answer  can- 
not be  subsequently  contradicted  by  the  party  putting  the  ques» 
tion."  (Whart.  Crim.  Evid.  (8th  ed.),  482;  Hart  v.  The  State,  IS 
Texas  Ct.  App.,  202.)  ; 
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5.  Defendant's  sixth,  seventh  and  eighth  bills  of  exceptions  rela- 
tive to  the  attachment  writ,  affidavit  and  bond  for  attachment,  are 
discussed  substantially  and  disposed  of  in  the  case  of  J.  HL  Rainey. 

We  find  the  charge  of  the  court  in  this  case  a  full  and  satisfac- 
tory exposition  of  the  law,  and  the  evidence  is  ample  to  sustain  the 
judgment    We  have  found  no  reversible  error,  and  the  judgment 

is  affirmed. 

Affirmed. 
[Opinion  delivered  March  3, 1886.] 


[No.  2031.] 
la  Parte  Ktlb  Terby. 


Hawkaw  Cobpub— Bail—  Evidence.—  See  the  statement  of  the  case  for  evi- 
dence upon  a  proceeding  by  habeas  corpus  for  bail,  under  a  charge  of  murder, 
held  not  to  authorize  the  refusal  of  bail. 

Habeas  Corpus  on  appeal  from  the  Criminal  District  Court  of 
Harris.    Tried  below  before  the  Hon.  Gustave  Cook. 

The  applicant  was  held  under  an  indictment  which  charged 
him  with  the  murder  of  Henry  Williams,  in  Harris  county,  Texas, 
00  the  8th  day  of  February,  1886.  He  was  awarded  a  writ  of 
habeas  corpus,  upon  the  hearing  of  which  on  the  17th  day  of  Feb* 
ruary,  1886,  he  was  refused  the  privilege  of  bail,  and  remanded  to 
the  custody  of  the  sheriff  of  Harris  county. 

The  first  witness  introduced  by  the  applicant  was  Spencer  Hutch- 
ins.  The  witness  testified  that  about  twenty  minutes  before  1 
o'clock,  on  Sunday,  the  day  before  the  killing,  the  deceased  passed 
him  at  the  Capital  Hotel,  and  went  into  the  bar-room.  Deceased 
remained  in  the  bar-room  but  few  minutes,  and  then  went  down 
Main  street.  Witness  and  his  brother  Arthur  walked  off  together 
in  the  direction  taken  by  the  deceased.  The  deceased  then  had  oo 
a  felt  hat,  and  carried  both  hands  in  bis  pockets.  Witness  and  bis 
brother  Arthur  crossed  the  street  to  Heyer  &  Scbuchard's  drug 
ftore,  where  they  joined  William  Perry.  They  then  looked  towards 
the  deceased,  who  was  then  just  opposite  Usener's  saloon.  Deceased 
still  had  his  hands  in  his  pockets,  one  of  his  hands  resting  on  his 
pistol  He,  deceased,  stopped  in  front  of  Tbavanat's  saloon,  looked 
through  the  screen,  and,  apparently  satisfying  himself  that  no  one 
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was  in  the  saloon,  passed  on  down  Main  street,  his  band  still  on  his 
3ix-shootei\  The  witness  observed  bis  actions  particularly  beeause 
be  had  heard  the  reports  current  about  a  difficulty  which  occurred 
between  the  deceased  and  Kyle  Terry  on  the  evening  before; 

Cross-examined,  the  witness  stated  that  the  deceased  wore  no 
police  insignia  on  the  Sunday  referred  to.  Witness  did  not  know 
whether  or  not  the  deceased,  who  was  a  policeman,  was  on  duty  on 
that  Sunday,  at  the  time  he  saw  him  as  described.  Witness  could 
not  say  that  the  deceased  was  looking  for  anyonfe  when  he  passed 
the  Capitol  There  was  nothing  particular  about  his  general  ap- 
pearance to  attract  attention.  The  deceased,  after  going  down 
Main  street,  turned  into  Preston  street,  and  went  towards  Market 
street.  He  went  down  the  street  on  the  side  on  which  Oonklin** 
drug  store  is  situated.  The  witness  most  positively  saw  a  pistol  on 
deceased's  person  while  he  was  standing  in  front  of  Usener's  saloon. 
His  brother,  Arthur  Hutchins,  and  William  Ferry  also  saw  the  pis- 
tol His  conduct  excited  no  comment  other  than  a  conjecture  as  to 
why  he  looked  into  Tbavanat's  saloon.  But  for  the  difficulty  of  Sat* 
urday  night,  and  the  fact  that  he  kept  his  band  on  his  pistol,  the 
actions  of  the  deceased  would  not  have  been  observed  by  witness. 

Tom  Williams  was  the  next  witness  for  the  applicant.  He  testi- 
fied that  he  met  the  applicant  in  Jones's  saloon,  on  Preston  street, 
in  the  city  of  Houston,  on  Sunday,  February  7,  1886,  between  19 
and  1  o'clock.  Witness  heard  the  applicant  say  that  the  deceased 
was  waiting  with  a  shot-gun  to  kill  him.  Witness  then  walked  over 
to  the  restaurant  next  to  Oehring's  place  to  get  dinner,  and,  seeing 
deceased,  whom  he  knew,  across  the  street  near  the  Drummer's 
Saloon,  he  crossed  over  to  him,  as  he  thought  it  his  duty,  and  told 
him  what  applicant  had  said.  In  the  course  of  the  general  talk 
which  ensued,  deceased  said:  "I  feel  bad.  I  have  neither  eaten 
nor  slept.  I  am  worried,  and  have  come  here  for  a  purpose,  and  I 
am  going  to  stay  here  until  I  execute  it."  Witness  replied  to  him: 
"  You  had  better  go  home  and  go  to  bed."  In  reply  the  deceased 
said :  "  Your  advice  is  good,  but  I  took  something  off  of  Terry  that 
I  could  not  have  taken  had  I  been  fixed.  I  would  have  killed  htm 
last  night  if  I  could.  I  will  not  take  what  he  gave  me,  but  I 
will  kill  him  when  I  get  a  chance."  Witness  invited  deceased  to 
take  a  drink,  and  the  two  walked  into  the  bar-room,  and  introduced 
deceased  to  Fred  Decker.  Decker  smiled  and  replied:  u  We  are  ac- 
quainted already;  sec  what  he  has  left  here,"  pointing  to  a  shot- 
gun. After  witness,  deceased  and  Decker  swallowed  their  drinks, 
witness  remarked  to  the  deceased  that  he  had  better  go  home.     He 


488  20  Texas  Coubt  of  Appeals.  [Galv.  Term, 

it  of  the 


replied:  " I  believe  I  will  go  out  of  this,  bat  I  am  going  to  do  what 
I  told  yon."  Deceased  then  started  home,  and  witness  went  to 
Jones's  saloon,  where  he  had  seen  the  applicant.  He  went  there  to 
keep  the  applicant  from  going  out  on  the  street.  As  he  passed  into 
the  saloon  he  looked  back  and  saw  the  deceased  in  the  position  be 
first  saw  him.  Passing  into  the  saloon,  he  told  applicant  that  be 
wanted  to  see  him.  Witness  and  applicant  then  left  Jones's  saloon 
and  walked  up  Preston  street.  Witness  said  to  the  applicant: 
*  Kyle,  I  want  yon  to  promise  me  one  thing."  Applicant  replied: 
"I  do  not  care  to  promise  anything  until  I  know  what  it  is.  Henry 
Williams,  the  son-of-a-b — h,  is  waiting  to  kill  me,  and,  if  I  leave, 
people  will  say  that  I  am  a  coward."  Witness  then  said :  u  Kyle,  I 
will  tell  you  the  truth.  Williams  says  that  he  will  kill  you."  Ap- 
plicant then  went  back  to  the  bar-room,  and  witness  saw  no  more 
of  him  on  that  day. 

On  the  following  morning,  Monday,  the  witness,  on  his  way  to 
Gehring's  corner,  saw  applicant  and  Constable  Perkins  coming  op 
Preston  street  towards  Market  street.  Judge  Cox,  William  Regans, 
Henry  Thompson,  O.  0.  Gehring  and  witness  were  then  together. 
Witness,  knowing  of  the  trouble  between  applicant  and  deceased, 
wondered  at  the  time  if  applicant  had  been  placed  under  arrest. 
When  applicant  and  Perkins  reached  a  point  near  the  corner  of  the 
market,  some  one  remarked:  "  There  is  Terry."  The  remark  seemed 
to  attract  everyone's  attention,  and  everybody  looked  towards  Terry 
and  Perkins.  When  Terry  reached  a  point  within  about  eight  feet 
of  the  crowd,  the  witness  for  the  first  time  saw  the  deceased.  He 
was  standing  behind  a  man,  leaning  over,  and  apparently  was  en- 
deavoring to  draw  his  pistol.  The  applicant  called  out:  "  Hold  up!" 
and  drew  his  pistol.  Perkins  grappled  with  the  applicant  and  the 
crowd  scattered.  The  man  behind  whom  deceased  was  screening 
himself  dodged  and  escaped.  The  deceased  then  backed,  in  an  ef- 
fort to  pull  his  pistol,  stumbled,  and  was  in  a  stooping  posture 
when  applicant  fired.  Perkins  tried  to  keep  Terry  from  shooting. 
Terry  did  not  "  pull  down  "  on  deceased  at  once,  but  flourished  his 
pistol  when  he  got  it  out,  and  fired  upon  the  deceased  as  soon  as  de- 
ceased got  clear  of  the  crowd.  Deceased  tried  to  draw  his  pistol, 
stumbled  and  fell,  and,  as  he  was  falling,  Terry  fired.  Terry  then 
walked  up  and  fired  three  more  shots.  Witness  told  Terry  what 
the  deceased  said  about  him,  before  the  killing; 

Cross-examined,  the  witness  stated  that  he  was  with  Terry  on 
Saturday  night,  but  not  when  deceased  tried  to  arrest  him,  Terry. 
Just  a  few  seconds  before  the  first  shot  was  fired,  witness  heard 
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Terry  call:  "Hold  up I"  He  heard  nothing  else  said.  Williams 
did  not  draw  his  pistol,  nor  did  he  put  his  hands  on  Terry.  Terry 
was  some  time  drawing  his  pistol.  After  be  got  it  out  he  whirled 
it  around  to  elude  Perkins,  who  was  trying  to  get  it.  Witness  was 
not  near  enough  to  the  parties  to  hear  anything  said  except  the  words 
"Hold  apl"  Terry  had  previously  told  witness  that  if  Williams 
came  on  to  him  and  tried  to  kill  him,  be,  Terry,  would  kill  Williams 
if  he  could.  Witness  did  not  then  know  whether  or  not  Terry  was 
armed.  He  saw  no  shot-gun.  He  did  not  know  that  Terry  did  or 
did  not  borrow  a  pistol  on  Saturday  night  Otis  Fenn,  Barney  and 
others  were  in  Jones's  saloon  with  Terry.  Fenn  was  present  when 
Terry  said  that  Williams  was  trying  to  kill  him.  The  witness  had 
not  seen  Williams's  shot-gun  since  he  saw  it  at  the  bar-room  on 
Sunday,  as  stated.  Williams  was  then  standing  in  the  doorway 
which  led  to  the  up-stairs  of  the  Drummer's  Saloon,  within  eight 
feet  of  the  shot-gun,  which  stood  behind  the  bar  and  easily  acces- 
sible. 

Ed.  Dupree  testified,  for  the  applicant,  that  he  saw  the  deceased 
while  he,  witness,  was  at  dinner  at  the  Bon  Ton  Restaurant  on  Sun- 
day, the  day  before  the  killing.  Deceased's  trouble  with  Terry 
was  the  subject  discussed  at  dinner.  Deceased  was  standing  at  the 
Drummer's  Exchange  Saloon,  leaning  against  a  fruit  stand.  Wit- 
ness spoke  to  him  as  he  passed,  saying:  "  How  do  you  do,  Henry!" 
and  went  on.  Shortly  afterwards  Terry  and  Fenn  came  to  the  door 
of  Jones's  saloon,  on  the  opposite  side  of  the  street,  and  immedi- 
ately turned  and  went  back  into  the  saloon.  Witness  did  not  know 
whether  or  not  Terry  then  saw  Williams.  Witness  did  not  see 
Terry  go  up  the  street,  and,  if  he  did  go  up  the  street,  he  must  have 
been  more  on  Preston  than  on  Travis  street.  Terry's  hands  were 
in  his  pockets  when  witness  saw  him  come  to  the  door  of  Jones's 
saloon.  Mr.  Horn  was  talking  to  Williams  when  witness  passed  up 
the  street  Terry,  going  out  of  Jones's  saloon,  could  have  seen 
Williams.  Witness  did  not  observe  that  Williams  was  armed  or 
unarmed.  Witness  did  not  know  Williams's  hours  of  police  duty, 
but  had  not  seen  him  on  day  duty  for  some  time. 

Otis  Fenn  testified,  for  the  applicant,  that,  between  10  and  11 
o'clock  on  Saturday  night,  he  met  Mr.  Grayson  on  the  street,  and 
was  told  by  him  that  the  applicant  was  then  in  the  calaboose. 
Witness  asked  him  if  applicant  was  drunk.  Grayson  said  that  he 
was  drinking,  but  was  not  drunk.  Witness  then  said:  "If  Kyle 
Terry  is  not  drunk,  I  will  take  him  out  of  the  calaboose."  Witness 
went  down  to  the  calaboose,  and  found  that  Judge  Cox  and  Albert 
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Ericbson  bad  signed  Terry's  bond.  Jack  White  asked  for  Terry's 
six-shooter,  and  Terry  surrendered  it.  Witness  did  not  see  Williams 
until  they  got  to  the  Capital  Hotel,  when  he  saw  him  about  a  half 
block  from  the  hotel.  Witness  saw  no  more  of  Terry  that  night. 
Between  10  and  11  o'clock  on  Sunday  morning,  Tom  Williams  and 
witness  went  to  Jones's  saloon,  sat  down,  and  talked  for  about  ao 
hour.  Terry  was  then  in  the  saloon,  resting  bis  head  on  a  table. 
In  a  short  time  Terry  and  witness  started  out  of  the  saloon,  but 
witness,  seeing  deceased  on  the  opposite  of  the  street,  prevailed  upoa 
Terry  to  go  back  into  Jones's  saloon,  Tom  Williams  then  went 
across  the  street  to  see  deceased.  The  witness  then  found  Mr.  Bill 
Glass  and  requested  him  to  take  deceased  oil  of  that  beat,  remarking 
that,  if  deceased  stayed  there,  either  be  or  Terry  would  be  killed. 
As  be  went  back  to  Jones's  saloon,  witness  saw  Terry  and  Tom 
Williams.  He  passed  them  and  looked  back*  when  some  one  re- 
marked that  Terry  had  gone  borne  in  a  carriage.  At  about  11 
o'clock  on  Sunday  night,  the  witness,  then  on  his  way  home,  met 
the  deceased  near  Thavanat's  saloon.  They  two  went  together  into 
the  saloon.  Witness  took  a  drink  of  malt,  and  deceased  a  drink  of 
wbisky.  From  Thavanat's  saloon  the  witness  and  deceased  walked 
together  to  Usener's  saloon.  On  the  way,  deceased  said:  "Where 
is  Kyle  Terry?  He  is  a  son-of-a-b — h  I  He  made  mo  eat  dirt,  and 
my  friends  have  thrown  it  up  to  me."  After  a  short  interval  de- 
ceased said :  <k  I  am  as  well  fixed  as  Terry  now.  I  will  kill  Terry  ;— 
the  son-of-a-b — hi"  Witness  replied:  "You  had  better  not  fool 
with  Kyle  Terry;  and,  if  you  do,  you  want  no  hitch  in  your  gon. 
Don't  shoot  him  in  the  back.  I  don't  care  which  of  you  get  killed, 
so  you  stand  up  and  fight  like  men,  but  it  is  not  my  funeral." 

Cross-examined,  the  witness  stated  that  when  be  and  Terry  came 
to  the  door  of  Jones's  saloon  on  Sunday  evening,  Terry  saw  Will- 
iams, but  upon  witness's  request  went  back  into  the  saloon.  Wit- 
ness did  not  know  whether  or  not  deceased  was  standing  at  the 
comer  of  the  Drummer's  Saloon  when  Terry  went  home  on  thai 
Sunday  evening.  Witness  told  Glass  that  if  be  did  not  remove  de- 
ceased from  that  beat,  either  the  deceased  or  Terry  would  be  killed. 
Witness  told  deceased  in  the  conversation  referred  to  that  be  mas 
running  against  a  bad  family  when  be  ran  against  Kyle  Terry ;  that 
Terry  came  from  fighting  stock,  and  would  fight  if  necessary,  and 
that  the  deceased  had  need  to  be  careful  when  Terry  "  went  for" 
his  pistol.  He  did  not  mean  to  tell  deceased  that  Kyle  Terry  was 
a  bad  man  himself,  but  that  he  came  from  a  fighting  family,  and 
would  fight. 
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Constable  Sam  Perkins  testified,  for  the  applicant,  that  be  was 
present  and  witnessed  tbe  encounter  which  resulted  in  the  deatb  of 
Henry  Williams.  Just  before  it  occurred  tbe  witness  was  at  tbe 
station-house.  A  carriage  drove  up  and  Terry  and  some  other  gen- 
tlemen got  out  Witness,  who  bad  heard  of  Terry's  difficulty  with 
deceased  on  tbe  previous  Saturday  night,  and  knowing  why  he  had 
come  to  court,  called  Terry  to  him  and  said:  "You  had  better  let 
me  make  an  affidavit  against  you  for  displaying  a  pistol,  and  plead 
guilty."  Terry  replied :  "  No,  I  will  be  tried  before  tbe  mayor,  and 
beat  the  case.  Let's  go  up  and  take  a  drink."  Witness  and  Terry 
then  started  to  Gehring's,  and,  when  near  tbe  market,  Terry  re- 
marked :  u  There  is  a  d — d  son-of-a-b — h,  laying  for  me."  Witness 
paid  no  attention  to  the  remark.  When  the  two  reached  a  point 
near  the  awning,  two  or  three  negroes  called  to  witness,  and  wit- 
ness turned  to  look  back.  Just  then  Terry  exclaimed :  "  You  d— d 
son-of-a-b — h,  you  are  going  to  kill  me.  D — n  you,  give  me  an 
equal  break."  The  crowd  scattered  and  witness  saw  Williams 
throw  his  hands  back  and  stoop.  Witness  grabbed  Terry;  Williams 
jumped  behind  a  negro;  Terry  fired,  and  Williams  fell 

Cross-examined,  the  witness  stated  that  be  did  not  see  Williams 
walking  across  the  street  at  the  time  of  tbe  meeting.  He  first  saw 
Williams  just  before  the  shooting,  when  Terry  said;  "  You  d — d  aon- 
of-a-b — h,  you  are  going  to  kill  me."  Witness  saw  Williams  make 
one  and  only  one  effort  to  draw  a  pistol.  He  was  then  squatting. 
Witness  would  not  swear  that  he  saw  Williams  have  a  pistol.  Wit- 
ness made  several  efforts  to  get  Terry's  pistol  after  the  first  shot,  in 
order  to  prevent  him  from  shooting  Williams  any  more.  Witness 
talked  a  little  about  tbe  killing  before  he  went  before  the  coroner's 
inquest.  Witness  wanted  to  tell  before  the  coroner's  jury  all  that 
he  had  testified  on  this  trial,  but  his  statement  was  cut  off  by 
County  Attorney  Oliver,  who  said  that  he  wanted  to  get  through 
with  tbe  inquest,  and  wanted  witness  to  answer  questions  only. 
Williams  tried  to  draw  his  pistol  just  as  Terry  said:  "D — n  you, 
you  have  come  to  kill  me."  Terry  then  sprang  to  one  side,  drew 
his  pistol  and  said:  "Give  me  a  fair  shake."  Witness  thought 
Williams  would  shoot  Terry,  and  was  afraid  to  get  between  tbe 
combatants.  Before  leaving  the  station-house,  Terry  remarked 
that,  as  there  would  be  no  session,  of  court  on  that  day,  he  was 
going  to  tbe  country.  He  then  proposed  to  go  to  Gehring's  and 
get  a  drink.  Witness  caught  Terry  in  an  effort  to  prevent  him 
from  shooting  Williams.  He  was  not  afraid  of  Williams  shooting 
after  be  fell. 
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Matt  Williams  testified,  for  the  applicant,  that  he  had  a  breech- 
loading  shot-gun  at  bis  saloon  on  the  Saturday  night  before  the 
killing.  Witness's  partner,  Brooks,  told  witness  where  it  was  to  be 
found  after  Saturday.  Witness  complained  at  his  partner  for  lend- 
ing it.  Witness  got  his  gun  at  the  Drummer's  Exchange  Saloon  on 
the  Friday  after  the  killing.  The  gun  was  not  loaded  when  witness 
got  it  back. 

J.  R.  Waites  testified,  for  the  applicant,  that  he  saw  the  applicant 
at  home,  in  the  fifth  ward,  on  Sunday  evening  at  about  a  quarter 
past  6  o'clock.  His  house  was  about  one  and  a  half  blocks  from  the 
witness's  place  of  business.  Applicant  came  to  witness's  place  of 
business  on  Monday  morning.  He  came  from  his  home.  He  walked 
into  the  saloon  attached  to  witness's  hotel, —  the  Fifth  Ward  Hotel,— 
and  said  to  witness:  "  Will  you  take  a  cigar  with  me?"  Con  tinn- 
ing, he  said:  "I  don't  think  I  have  quite  enough  money  to  pay  my 
fine."  Witness  went  to  get  him  the  money  and  applicant  said: 
"You  had  better  hurry  up  or  I  will  miss  that  train,"  or  "I  will  miss 
the  train  to  go  to  the  plantation."  Applicant  was  manager  of  wit- 
ness's business  at  Areola.  It  was  about  half-past  8  when  applicant 
was  in  the  saloon,  the  clock  being  fast.  According  to  that  clock 
applicant  was  behind  time. 

Charles  Gehring  testified,  for  the  applicant,  that  on  Monday  morn- 
ing a  party  comprising  himself,  Judge  Cox,  Tom  Williams,  Will 
Kegans  and  Henry  Thompson  were  standing  at  the  corner  of  the 
witness's  business  place,  discussing  the  trouble  of  Saturday  night 
and  the  occurrences  of  Sunday.  Witness  was  looking  towards  the 
market,  and  observed  the  approach  of  applicant  and  Perkins.  He 
remarked :  "  There  comes  Kyle  and  Perkins.  I  wonder  what  they  are 
going  to  do  with  him  (Terry) ;  I  hope  they  are  not  going  to  put  him  in 
jail."  Witness  then  saw  the  applicant  draw  and  flourish  bis  pistol. 
He  next  saw  the  first  and  second  shots,  and  then  saw  some  one 
stumbling  and  falling.  Some  one  remarked,  "  He  has  killed,"  or 
"is  killing  Henry  Williams."     Witness  did  not  see  who  was  killed. 

Cross-examined,  the  witness  said  that  he  thought  that  Perkins 
had  Terry  in  charge,  and  that  when  he  caught  him,  Perkins  said: 
"  Don't  1 "  Terry  then  fired  and  the  crowd  scattered.  Witness  did 
not  see  the  deceased's  pistol. 

A.  Hutcbins  testified,  for  the  applicant,  that,  on  his  way  home  to 
dinner  on  Sunday,  the  day  before  the  killing,  he  saw  the  deceased 
look  into  Thavanat's  saloon,  and  then  pass  down  the  street  towards 
Oonklin's  corner,  and  thence  to  the  Drummer's  Saloon,  into  which 
he  peered  as  he  did  at  Thavanat's.     During  this  time  deceased 
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kept  his  hand  on  bis  pistol.  Witness  asked  the  question:  "What 
does  that  mean?"  Perry  replied:  "It  means  that  Henry  Will- 
iams and  Kyle  Terry  had  a  fuss  last  night."  Witness  plainly  saw 
the  pistol  with  deceased's  hand  on  it. 

Jack  White  testified,  for  the  applicant,  that  he  saw  Terry  on 
Saturday  night  at  the  corner  of  Travis  and  Preston  streets,  at 
Jones's  saloon.  Witness  heard  no  threats  from  any  one.  Terry 
gait  ted  witness  as  witness  passed,  and  went  with  witness  thirty  or 
thirty -five  feet 

Cross-examined,  the  witness  stated  that  Dooley,  Williams  and 
Toungst  were  with  him.  Terry  said:  u  Have  you  come  to  arrest 
me?  I  don't  want  to  be  arrested  by  a  horse  thief,  but  will  go  any- 
where with  that  old  man."  Witness  asked :  "  Kyle,  what  is  the 
matter  with  you? "  He  replied :  "  I  won't  be  arrested  by  a  horse 
thief."  Witness  said :  "  Come  to  the  station-house  with  me,"  and 
he  went  without  resistance. 

Henry  Brock  testified,  for  the  applicant,  that  he  was  employed 
at  Mat  Williams's  lunch  stand.  The  deceased  got  a  gun  that  was 
kept  there,  on  the  Saturday  night  before  the  killing.  He  asked 
witness  for  the  gun  and  for  some  shells,  which  the  witness  gave  him. 
Deceased  did  not  say  what  he  wanted  with  the  gun.  The  gun  was 
returned  five  or  six  days  after  it  was  taken  away.  It  was  about  1 
o'clock  on  Saturday  night  when  deceased  got  the  gun.  The  gun 
was  a  breech-loader  and  belonged  to  Mat  Williams.  The  applicant 
closed. 

Fritz  Saiger  was  the  first  witness  for  the  State.  He  testified  that 
he  was  on  Travis  street,  in  Houston,  at  the  time  of  the  killing.  He 
saw  Terry  coming  up  the  street  and  the  deceased  going  down  the 
street.  Terry  drew  his  pistol,  fired,  and  deceased  fell,  and  Terry 
fired  three  more  shots.  Witness  did  not  see  the  deceased  draw  a 
weapon.  While  at  the  Drummer's  Exchange  the  witness  first  saw 
deceased  just  before  the  shooting.  Deceased  was  then  walking 
down  Preston  street.  One  could  see  down  Preston  street  nearly 
two  blocks  from  the  Drummer's  Exchange.  Deceased  fell  before 
Terry  fired.  Witness  saw  the  deceased's  hands  up.  He  had  nothing 
in  them.  Sam  Perkins  had  hold  of  Terry,  trying  to  keep  him  from 
shooting. 

Charles  Thavanat  testified,  for  the  State,  that  on  Saturday  night 
he  heard  that  Terry  and  some  others  had  a  difficulty  at  the  corner 
saloon.  They  afterwards  passed  witness's  saloon,  and  witness  re- 
marked :  "  Thank  God,  they  have  passed."  They  returned  presently 
and  came  into  witness's  saloon.    Deceased  came  in  presently  and 
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*sked  for  Terry's  pistol  Terry  stepped  back,  drew  his  pistol, 
cocked  it,  and  said:  "No  son-of-a-b — b  can  arrest  me  and  pat  nip- 
pers on  me."  Deceased  said :  "  I  am  unarmed  and  can  do  nothing." 
Terry  called  deceased  a  thieving  son-of-a-b — h.  Judge  Cox,  6ns 
Bonner  and  Tom  Railey  were  present. 

Cross-examined,  the  witness  said  that  he  saw  deceased  go  behind 
the  counter,  but  did  not  know  what  he  went  for.  Terry  offered 
to  surrender  his  pistol  to  the  witness,  and  to  go  to  jail  with  witness. 
Witness  did  not  receive  his  pistol  nor  go  with  him  to  jail.  Wit- 
less  was  not  a  peace  officer. 

If  ax  Ooldsmith  testified,  for  the  State,  that  he  went  up  the  street 
just  in  the  rear  of  Terry  and  Perkins,  and  saw  the  fatal  meeting. 
Witness  called  out,  "Here  comes  Henry  Williams."  Terry  said: 
"You  son-of-a-b — h,  you  are  hunting  me  to  kill  me."  Williams 
threw  his  right  hand  to  his  hip  and  jumped  behind  a  negro,  and 
Terry  began  firing.  Williams  fell.  Witness  saw  his  pistol  on  the 
ground,  but  did  not  see  it  fall,  and  could  not  tell  whether  it  fell 
from  his  hand  or  his  pocket  Witness  saw  the  deceased  on  the 
previous  Saturday  night.  He  told  witness  that  he  was  hunting 
Kyle  Terry  to  kill  him  with  a  shot-gun,  and  that  it  was  a  good 
thing  Terry  did  not  come  down  Main  street;  —  "  if  he  bad,  he  would 
have  been  my  meat."  Witness  saw  Terry  between  9  and  half 
past  9  o'clock  on  the  next  morning,  Sunday,  and  told  him  what 
Williams  said. 

Sam  Johnson  testified,  for  the  state,  that  he  was  in  the  market 
square  when  the  killing  occurred.  He  saw  Terry  and  Perkins  com- 
ing from  the  station-house,  and  beard  Terry  say :  u  You  son-of-a- 
b— h,  you  are  the  man  who  wants  to  kill  me."  He  then  fired. 
Some  one  caught  hold  of  witness,  and  witness  fell  and  rolled  over. 
Williams  was  behind  witness.  Terry  walked  around  witness.  Wit- 
ness did  not  see  Williams  until  after  he  was  killed.  Witness  was 
terribly  frightened  and  ran  off. 

J.  Bee k way  testified,  for  the  State,  that  be  was  in  Houston  on 
the  Saturday  night  preceding  the  killing.  Late  on  that  night  the 
witness  saw  Kyle  Terry  in  a  saloon  on  Main  street.  He  wms  then 
talking  loudly  to  some  other  gentlemen.  Witness  heard  Terry  any, 
speaking  of  a  policeman:  "I  am  going  to  kill  the  son-of-a-b — b." 
The  party  then  went  to  another  saloon  on  Main  street,  where  Terry 
drew  his  pistol  and  said  that  he  would  not  be  arrested.  Terry  then 
went  to  another  saloon  —  Albrecht's  witness  thought  —  on  Prestoa 
street,  to  which  he  was  followed  by  two  policemen,  one  of  whom 
was  named  Williams.    Williams  sat  down  on  a  box  some  fifteen  or 
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twenty  feet  off.  Terry  came  oat  of  the  saloon,  drew  his  pistol,  and 
said  to  Williams:  "You  son-of-a-b—  h  and  thief,  draw  your  gun-." 
Witness  could  not  say  that  Terry  presented  his  pistol  at  Williams, 
bat  be  continued  to  curse  and  abuse  Williams,  who  sat  still  and  said 
nothing.  Many  of  the  crowd  attempted  to  get  Terry's  pistol. 
Terry  backed  into  the  street,  still  cursing.  He  said  that  he  would 
go  anywhere  with  Captain  Jack.  Witness  did  not  know  who  Cap- 
tain Jack  was.  When  Terry  threw  bis  pistol  down,  the  crowd  scat- 
tered, leaving  it  an  easy  matter  for  Terry  to  shoot  Williams  if  he 
had  wanted  to  do  so. 

Fred  Decker  testified,  for  the  State,  that  Henry  Williams  handed 
him  a  gun  in  Saater's  saloon,  about  4  o'clock  on  Sunday  morning. 
It  was  not  then  loaded.  Witness  sat  the  gun  in  the  corner  behind 
the  counter.  Williams  went  to  the  police  station  between  4  and  5 
o'clock  on  that  morning.  Witness  saw  him  no  more  until  between 
1  and  2  o'clock  on  that  day,  when  be  came  in  with  Tom  Williams 
and  stayed  ten  or  fifteen  minutes.  Witness  did  not  hear  what  passed 
between  deceased  and  Tom  Williams  while  there  in  the  saloon. 
When  Tom  Williams  introduced  deceased,  witness  remarked  that 
tbey  were  acquainted.  Deceased  then  turned  away,  and  witness 
said  to  Tom  Williams:  "See  what  he  has  left,"  pointing  to  the  gun* 
It  was  not  then  loaded.  Witness  told  Tom  Williams  after  the  kill- 
ing that  he  did  not  allude  to  the  gun  at  that  time.  That  was  not 
the  truth,  but  witness  made  that  statement  to  keep  out  of  this  case. 

A.  F.  Lazier  testified,  for  the  State,  that,  about  9  o'clock  on  Monday 
morning,  he  saw  the  deceased  going  towards  the  station-house,  down 
Preston  street  Witness  beard  some  loud  talking,  saw  a  crowd 
scattering,  and  next  heard  some  one,  not  the  deceased,  say :  "  I  am 
determined  to  kill  you."  He  then  saw  Terry  with  a  pistol  in  his 
band.  Deceased  then  ran  backwards,  stumbled  and  fell,  and  was 
shot  by  Terry  as  he  was  falling.  Terry  then  shot  three  times  after 
the  deceased  fell  Terry  then  said :  "  I  have  killed  the  son-of-a-b — h  I 
I  have  killed  the  son-of-a-b — h ! "  Deceased  had  a  revolver  in  his 
hand  after  the  first  shot  was  fired.  Deceased  was  rising  up  when 
witness  saw  his  pistol.  It  fell  from  his  hand  as  the  second  shot 
strook  him.  Deceased's  right  side  was  from  the  witness  during  the 
conflict,  and  witness  did  not  know  when  he  drew  bis  pistol. 

Mike  Floeck  testified,  for  the  State,  that  he  was  in  Thavanat's 
saloon  on  Saturday  night  when  deceased  came  in  and  asked  Terry 
for  hit  pistol.  Terry  sprang -back,  drew  his  pistol,  and  said:  "You 
can't  get  it,  you  son-of-a-b — b."  Witness  saw  the  deceased  after- 
wards, when  deceased  said  that  White  would  arrest  Terry.    Witness 
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saw  Terry  with  a  shot-gun  about  9  o'clock  on  Sunday  morning. 
Witness  asked  him  what  he  was  doing  with  the  gun,  and  remarked 
to  him :  "  You  are  going  down  to  make  a  d — d  fool  or  ass  of  your- 
self." The  gun  was  loaded  with  buck  shot.  Terry  left  it  on  the 
rack  at  witness's  store,  and  witness  saw  it  there. 

Ed.  Metcalf  testified,  for  the  State,  that  he  was  with  Floeck  on 
the  corner  of  Travis  street  and  Texas  avenue  on  Sunday  morning, 
and  saw  Terry  with  a  shot-gun.  Floeck  asked  Terry  where  he  was 
going  with  the  gun,  and  added :  "  You  are  going  down  to  make  a 
d — d  ass  of  yourself."  Terry  said  that  he  was  going  "  down  the 
street."  Witness  saw  the  deceased  about  4  o'clock  on  that  evening. 
He  was  standing  on  the  corner  of  Travis  and  Preston  streets,  at 
Gehring's  saloon,  opposite  Jones's  saloon. 

W.  W.  Glass  testified,  for  the  State,  that  he  saw  Terry  at  the  sta- 
tion-house on  Monday  morning,  at  about  9  o'clock.  He  got  oat  of 
a  hack  at  that  point  with  some  friends,  and  took  a  seat  between 
witness  and  Mr.  O.  Helle  (?)  He  said  to  witness:  " Bill,  you  bad 
better  go  away  from  here.  You  are  a  friend  of  mine  and  I  don't 
want  to  have  any  trouble  with  you."  Witness  replied :  "  For  God's 
sake,  don't  have  any  trouble."  Terry  replied  that  he  was  going  to 
get  even  with  Williams,  as  Williams  had  threatened  his  life,  and 
added :  "I  will  get  the  best  of  him."  He  did  not  say  that  he  in- 
tended to  kill  the  deceased, —  only  that  be  intended  to  get  even 
with  him,  which  the  witness  thought  was  pretty  much  the  same 
thing.  Witness  expected  the  trouble  to  take  place  at  the  court- 
house. 

Gross-examined,  the  witness  stated  that  he  was  deputy  city  mar- 
shal of  Houston.  He  saw  Fenn  on  Sunday  evening  and  asked  him 
if  there  was  any  way  of  getting  Terry,  who  was  then  in  Jones's 
saloon,  home.  Fenn  said :  "  You  keep  an  eye  open,  for  when  Terry 
and  Williams  meet  there  will  be  trouble."  Witness  thought  that 
the  trouble  was  between  Terry  and  Freeman.  Kyle  Terry  got  in 
a  hack  and  went  home  on  Sunday  evening.  On  Monday  morning 
Kyle  Terry  said  to  witness:  "I  will  kill  Williams  this  morning." 
Witness  had  just  stated  that  Terry  said  only  that  he  would  get 
even  with  him.  Witness  now  states  that  he  said  that  he  would 
"  kill  Williams  this  (Monday)  morning."  Witness  now  says  that 
Terry  did  not  tell  him  that  Williams  had  threatened  him,  pursued 
him  or  tried  to  kill  him.  The  witness's  statement  continues  as  fol- 
lows :  "  He  didn't  say  who  threatened  him.  He  did  not  tell  me  that 
he  was  going  to  kill  Henry  Williams.  He  never  mentioned  Will- 
iams's name.    Ask  Major  Spencer  (the  district  attorney)  if  I  said  so. 
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I  did  tell  Major  Spencer  just  now  that  he  did  not  say  that  be  was 
going  to  kill  him,  bnt  only  said  he  was  going  to  get  even  with  him ; 
but  if  yon  now  ask  me  the  question,  and  draw  me  oat,  I  say  he  did 
say  he  intended  to  kill  him,  and  he  did  say  he  had  threatened 
him.  I  did  tell  Major  Spencer  that  he  did  not  say  he  was  going  to 
kill  anybody,  bnt  was  going  to  get  even,  and  that  he  did  not  men- 
tion Williams's  name;  bat  you  have  now  drawn  me  out,  and  I  say 
he  said  he  was  going  to  kill  him." 

J.  R  Waites  testified  that  Terry  was  his  brother-in-law.  Terry 
had  no  property,  and  did  not  own  a  dollar.  He  bad  neither  father 
nor  mother.  He  had  no  brother  in  Texas.  His  sister  in  Bell  county 
owned  only  a  homestead.  His  sister  in  Fort  Bend  county  owned 
some  property,  but  it  was  incumbered.  Kyle  Terry  had  some  friends, 
bat  witness  did  not  know  whether  they  could  or  would  bail  him. 
Witness  would  not  know  who  to  ask  to  sign  his  bond. 

Htdcheson,  Carrington  <&  Sears,  and  Crank  &  Taliaferro,  for  the 
applicant. 

J.  H.  BnrUy  Assistant  Attorney-General,  for  the  Stata 

Willson,  Judge.  "All  prisoners  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses,  where  the  proof  16  evident." 
(Bill  of  Rights,  sec.  11.)  As  presented  to  us  in  this  record,  we  can- 
not say  that  the  "proof  is  evident"  that  the  prisoner  is  guilty  of 
murder  in  the  first  degree.  Our  judgment  is  that  he  is  entitled  to 
bail,  and,  the  evidence  showing  that  he  is  a  man  without  means, — 
not  pecuniarily  able  to  give  bail  in  a  large  amount, —  we  fix  his  bail 
at  the  sum  of  $5,000.  The  judgment  refusing  the  prisoner  bail  is 
reversed,  and  upon  his  executing  and  delivering  to  the  sheriff  of 
Harris  county  a  bail  bond  in  said  amount,  in  form  and  conditioned 
as  the  law  requires,  with  good  and  sufficient  sureties,  said  bond  to 
be  approved  by  said  sheriff,  the  said  prisoner,  Eyle  Terry,  will  be 
released  from  oustody. 

Ordered  accordingly. 

[Opinion  delivered  March  4, 1886.] 
Vol.  XX- 82 
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[No.  2022.] 
Ec  Parte  J.  Tom  Wilson. 

1.  Habeas  Corpus— Practice.— Under  a  proper  construction  of  article  187  <tf 

the  Code  of  Criminal  Procedure,  an  accused  who,  prior  to  the  return  of  in- 
dictment, has  been  awarded  a  hearing  under  the  writ  of  habeas  corpus,  is, 
upon  the  return  of  indictment,  entitled  to  a  second  writ  of  habeas  corpus, 
and,  notwithstanding  the  indictment,  is  entitled  to  bail  if  the  facts  in  proof 
warrant  bail.  If,  however,  the  original  proceedings  by  habeas  corpus  were 
had  after  the  return  of •  indictment,  a  second  writ  is  not  allowable,  ex- 
cept in  the  special  cases  arising  under  articles  155  and  189  of  the  said  Code. 
The  said  article  155  authorizes  the  award  of  such  second  writ  when  the 
removal  or  release  of  the  accused  on  bail  is  rendered  necessary  by  disease; 
and  the  said  article  189  allows  the  second  writ,  where  important  testimony, 
impossible  to  have  been  produced  upon  the  first  hearing,  is  shown  to  have 
been  newly  discovered.  The  original  writ  in  this  instance  having  issued 
prior  to  the  return  of  indictment,  the  subsequent  writ,  after  indictment,  was 
properly  awarded. 

2.  Same  —  Fact  Case.— See  the  statement  of  the  case  for  evidence  adduced  in  a 

proceeding  by  habeas  corpus  for  bail  under  an  indictment  for  murder  hdd 
to  authorize  the  award  of  bail.  Under  the  evidence*  however,  the  sum  of 
$7,000  is  held  to  be  excessive,  and  the  bail  is  reduced  to  the  sum  of  $3,5001 

Habeas  Corpus  on  appeal  from  Kaufman  County.  Tried  in 
chambers  before  the  Hon.  Anson  Kainey,  Judge  of  the  Fortieth 
Judicial  District. 

The  relator  was  held  under  an  indictment  which  charged  him 
"with  murder.  The  indictment  is  not  brought  up  as  a  part  of  the 
transcript,  but  it  appears  from  the  record  that  the  fatal  injury  was 
inflicted  upon  the  deceased,  Dave  Finley,  in  Kaufman  county, 
Texas,  on  the  3d  day  of  October,  1885,  and  that  the  said  Finley 
died  on  the  5th  day  of  the  same  month.  The  proceedings  from 
which  this  appeal  is  prosecuted 'were  had  on  the  20th  day  of  Jan- 
uary, 1886,  when  the  trial  judge  awarded  the  relator  bail  in  the  sura 
of  $7,000.  The  purpose  of  this  appeal  was  to  secure  the  redaction 
of  bail.  The  judgment  rendered  below  is  reversed,  and  the  bail 
bond  of  the  relator  is  fixed  by  this  court  in  the  sum  of  $3,500. 
The  statement  of  facts  com  prises  the  narratives  of  a  large  number  of 
witnesses.  In  but  few  instances  does  the  transcript  indicate  on 
which  side  they  were  individually  introduced. 

D.  F.  Mallory  was  the  first  witness  called  to  the  stand.  He  testi- 
fied that  he  resided  in  Elmo,  Kaufman  county,  Texas,  but  was  in 
the  town  of  Terrell  on  the  day  of  the  homicide.  Witness  did  not 
know  Mr.  Finley,  the  deceased,  and  had  never  seen  him  before 
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that  day,  when  he  saw  him  for  the  first  time  about  "Sam  and 
Jim's"  saloon.  A  short  while  before  the  difficulty  the  defend- 
ant (?) —  [evidently  the  deceased  is  meant]  —  started  towards  the 
west  part  of  the  town,  saying  that  he  was  going  to  get  a  pistol  and 
settle  the  difficulty.  He  went  some  ten  or  fifteen  steps  in  a  trot, 
and  increased  his  speed  to  a  run.  Mr.  Wilson,  the  appellant,  was 
then  some  twenty-five  or  thirty  steps  distant  from  Finley,  and,  in 
common  with  others  around,  could  have  heard  what  Finley  said. 
Mr.  Finley  returned  in  about  thirty  minutes.  Mr.  Wilson  and  Doc- 
tor Nelson  had  some  words,  but  the  witness  did  not  hear  them.  Wit- 
ness went  into  "Sam  and  Jim's"  saloon  some  time  before  this,  and 
at  that  time  saw  Mr.  Wilson  standing  on  the  gallery  in  front  of  the 
saloon.  Wilson  did  not  see  Finley  when  the  latter  came  into  the 
saloon,  bat  some  one  told  hitn  that  Finley  was  back.  Witness  next 
saw  Wilson  standing  in  the  bade  yard  of  the  saloon.  He  was  lean- 
ing against  the  fence  when  Finley  started  up  to  him.  Wilson  told 
Finley  to  go  away;  that  he  did  not  want  a  difficulty.  Finley  re- 
plied that  he  could  whip  him,  Wilson,  on  any  part  of  the  ground  or 
in  any  way.  Wilson  replied  that  he  wanted  no  fuss,  that  fusses  had 
reduced  him  to  what  he  was.  Wilson  then  went  into  the  house,  fol- 
lowed by  several  parties.  Finley  remained  in  the  yard  for  a  while, 
and  then  came  back  into  the  saloon  and  cursed  and  abused  Wilson. 
Wilson  again  told  him  that  he  wanted  no  difficulty,  went  out  of 
that  saloon,  and  sat  down  on  a  beer  keg  in  front  of  the  saloon  of  one 
Moses.  Finley  then  went  to  the  gallery  in  front  of  "Sara  and 
Jim's"  saloon,  shook  his  finger  at  Wilson,  who  was  still  sitting  on 
the  beer  keg  at  the  other  saloon,  and  told  Wilson  that  his  mother 
was  a  whore,  and  his  sisters  were  bitches.  Finley  then  got  on  his 
horse  and  rode  off  west,  as  already  stated  by  witness.  When  he 
returned  about  thirty  minutes  later,  be  walked  into  the  saloon  at 
the  front  door.  Wilson  was  then  standing  outside  of  the  door. 
Someone  told  Wilson  that  Finley  had  come  back.  Abies  then  had 
bold  of  Finley,  pushing  him  back,  and  about  that  time  Wilson 
walked  into  the  saloon.  Abies  kept  pressing  Finley  back;  Finley 
kept  cursing  and  abusing  Wilson,  and  finally  caught  up  a  billiard 
ball  from  the  billiard  table.  Wilson  then  said:  "If  balls  are  your 
game,  I  am  with  you."  Finley  thereupon  threw  a  billiard  ball  at 
Wilson  and  missed  him.  Wilson  then  caught  up  a  ball  but  did  not 
throw  it.  Finley  then  threw  another  billiard  ball  at  Wilson, 
struck  him  with  it,  and  knocked  him  down.  Wilson  then  fired. 
Finley  was  the  first  to  take  up  a  billiard  ball.  Before  he  did  so,  he 
went  behind  the  bar,  and  was  pushed  back  by  Tine  Dubendoff.    He, 
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Finley,  was  endeavoring  to  get  at  Wilson  all  of  the  time,  but  was 
prevented  by  Mr.  Abies  and  others.  Witness  saw  nothing  in  Fin- 
ley's  hand,  except  the  billiard  balls.  He  saw  blood  on  Mr.  Abies** 
hand,  after  Mr.  Abies  had  pushed  Finley  back,  which  was  before 
Finley  threw  the  first  ball. 

Cross-examined,  the  witnass  said  that  the  conversation  between 
Finley  and  Wilson  in  the  back  yard  of  the  saloon,  and  Finley's  de- 
nunciation of  Wilson's  mother  as  a  whore,  and  his  sisters  as  bitches, 
occurred  before  Finley  went  off  to  get  a  weapon.  Wilson  remained 
sitting  on  the  keg  in  front  of  Moses's  saloon  abont  twenty  minutes. 
Two  parties  went  to  him  in  the  meantime.  Those  two  parties  were 
the  Hardin  boys.  Witness  did  not  see  Doctor  Parsons  go  to  him. 
Witness  did  not  see  Wilson  when  ho  left  the  keg.  He  did  not  see 
Finley  when  he  first  got  back.  Witness  next  saw  Wilson,  after  he 
left  the  keg,  on  the  gallery  in  front  of  "Sam  and  Jim's"  saloon. 
This  was  about  thirty  minutes  after  Wilson  went  to  the  keg  and  sat 
down.  Several  men  were  on  the  gallery  at  the  time  that  Wilson 
was  there.  It  was  during  that  time  that  Finley  passed  into  the 
saloon,  and  that  was  the  first  time  witness  saw  him  after  his  return. 
Wilson  was  standing  on  the  end  of  the  gallery  next  to  the  Harris 
House.  Finley  came  from  the  direction  of  the  depot,  and  witness 
was  unable  to  say  whether  or  not  be  could  see  Wilson  as  be  passed 
into  the  saloon.  When  Wilson  went  into  the  saloon  after  being  told 
that  Finley  had  come  back,  he  went  towards  Finley.  The  crowd 
from  the  outside  followed  Wilson  into  the  saloon.  No  one  had  or 
took  bold  of  Wilson  before  or  at  the  time  of  the  killing.  Some- 
body—  Mr.  Abies  witness  thought  —  took  hold  of  Finley  as  Wilson 
walked  in.  Witness  did  not,  at  any  time,  hear  Wilson  ask  Finley  if 
he  was  fixed,  armed,  or  anything  of  like  import,  and  witness  was 
confident  that,  had  Wilson  asked  such  a  question,  he  would  have 
heard  it.  He  did  not  hear  Abies  tell  Wilson  not  to  come  on,  as 
Finley  was  not  armed.  Finley  was  trying  all  of  the  time  to  get 
away  from  Abies,  and  Abies  was  trying  to  push  him  towards  the 
back  end  of  the  bouse.  Abies  pushed  Finley  to  a  point  under  the 
stairway,  and  at  that  time  Wilson  was  walking  towards  the  side 
door  next  to  the  Harris  House.  Finley  was  on  the  south  side  of  the 
pool  table,  next  to  the  stair  steps,  when  he  threw  the  first  ball.  The 
two  billiard  tables  in  the  room  stood  east  and  west  Wilson  was 
near  the  north  billiard  table, —  perhaps  five  or  six  feet  distant— 
when  he  fired.  Abies  had  hold  of  Finley  when  he  was  shot  Wit- 
ness was  standing  within  two  feet  of  Wilson  when  he  fired.  Atlas 
Oldham  and  A.  T.  Wilson  were  standing  about  six  feet  from  Wilson 
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when  the  shot  was  fired.  Witness  did  not  see  Wilson  have  a  weapon 
until  he  fired.  He  did  not  see  Wilson  pick  up  a  piece  of  scantling 
as  he  came  into  the  door.  Wilson  did  not  throw  a  billiard  ball  dur- 
ing the  fight.  Witness  saw  nothing  fall  out  of  Wilson's  pocket 
.when  he  was  knocked  down. 

Atlas  Oldham  was  next  called  to  the  stand.  He  testified  that  he 
was  present  at  the  difficulty  and  saw  Finley  killed.  As  the  witness 
walked  into  the  house,  the  relator  was  shaking  his  finger  at  the 
deceased,  and  the  witness  heard  him  say  to  the  deceased:  "You 
nasty,  dirty,  stinking  scoundrel,  I  will  take  no  more  of  your  abuse.9' 
About  that  time  the  deceased  caught  up  a  billiard  ball  in  each  hand. 
The  relator  said:  "If  throwing  balls  is  your  game,  here  is  at  you," 
and  caught  up  a  ball  in  each  hand.  Deceased  threw  a  ball  at,  and 
missed  tbe  relator,  and  then  threw  another  ball  and  knocked  the 
relator  down  with  it.  As  the  relator  raised  up  from  the  floor  he 
drew  his  pistol  and  fired.  Witness  heard  none  of  the  abuse  and 
quarreling  which  was  said  to  have  preceded  the  shooting.  Deceased 
had  no  weapons  in  his  hand  that  the  witness  saw.  Witness  saw 
Abies  by  the  deceased,  but  did  not  think  that  Abies  interposed. 
Witness  did  not  see  the  relator  throw  a  billiard  ball,  but  saw  a  ball 
strike  the  wall  above  the  deceased.  The  ball  struck  above  deceased 
after  deceased  threw  his  first  ball,  but  before  the  shooting. 

B.  8.  Wood  and  Mr.  Gibbs  testified  that,  in  their  opinion,  a  bill- 
iard ball  in  the  hands  of  an  ordinary  man  could  be  made  to  kill 
another  man  by  striking  him  in  certain  places. 

Andy  Abies  testified,  for  the  State,  that  he  saw  the  deceased  and 
the  relator  in  uSam  and  Jim's"  saloon.  It  seemed  to  the  witness 
that  the  deceased  took  up,  on  Doctor  Nelson's  part,  a  dispute  that 
had  occurred  between  the  relator  and  Nelson.  They  quarreled 
some  and  tried  to  fight  Witness  took  the  relator  in  charge  and  the 
deceased  went  out  of  the  house.  He  presently  came  back  and 
went  behind  the  bar  and  tried  to  borrow  a  pistol.  Witness  took 
the  deceased  back  into  the  rear  of  tbe  house  and  talked  to  him. 
He  then  had  a  small  pocket-knife  in  his  hand.  He  went  out  at  the 
front  door,  saying  that  he  was  going  home.  He  came  back,  and 
witness,  who  was  then  at  the  back  part  of  the  house,  saw  the  re- 
lator coming  in  behind  him.  Deceased  walked  very  fast  towards 
the  billiard  tables.  Tbe  relator  said  to  him:  "Dave,  are  you 
fixed?"  Witness  took  hold  of  tbe  deceased  at  the  lower  end  of  the 
bar  and  told  tbe  relator  that-  the  deceased  was  unarmed.  Witness 
then  told  A.  T.  Wilson  to  stop  the  quarrel.  The  relator  then 
caught  up  a  scantling,  but  Sam  St.  Mary  and  some  one  else  took  it 
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away  from  him.  Just  before  this  the  relator  called  the  deceased  a 
8on-of-a-b— h.  After  the  scantling  was  taken  from  the  relator,  he 
walked  to  a  point  between  the  two  pool  tables  and  asked  the  deceased 
if  he  was  fixed,  repeating  the  question  several  times.  Witness  at 
that  time  had  hold  of  the  deceased.  When  he  called  upon  A.  T. 
Wilson  to  put  a  stop  to  the  difficulty,  witness  released  the  deceased. 
The  relator  then  picked  up  a  pool  ball  and  threw  it  at  the  deceased, 
and  both  parties  grabbed  balls.  Deceased  then  knocked  the  relator 
down,  and  the  relator's  pistol  fell  out  of  his  pocket  as  he  fell.  As 
the  relator  rose  up  be  shot  the  deceased.  While  the  deceased  was 
gone  off  the  relator  told  the  witness  that  he  had  bought  a  pistol; 
that  certain  parties  bad  run  over  him  long  enough  because  he  had 
no  money.  The  relator  had  the  pistol  in  the  morning.  The  relator 
was  the  first  to  throw  a  billiard  ball.  When  the  relator  first  asked 
the  deceased  if  he  was  fixed,  he  had  his  hand  back  under  his  coat 
Witness  heard  the  relator,  some  time  before  the  difficulty,  tell  de- 
ceased to  go  and  arm  himself.  He  heard  the  relator  ask  Sam  and ' 
Jim  to  lend  him  money  with  which  to  buy  a  pistol  for  Finloy. 

Cross-examined,  the  witness  said  that  the  deceased  was  a  farmer, 
and,  he  supposed,  was  used  to  an  active  life.  Deceased  used  a  great 
deal  of  violent  language  to  the  relator.  The  deceased  came  back 
to  the  saloon  within  thirty  minutes  after  he  left,  saying  that  he  was 
going  home.  The  difficulty  between  the  relator  and  Doctor  Nelson 
occurred  before  the  difficulty  between  the  deceased  and  the  relator. 
Witness  saw  Doctor  Nelson  arm  himself  with  an  old  cheese-knife. 
Messrs.  F.  and  Bud  Hardin  took  the  knife  away  from  Doctor  Nelson. 
The  old  cheese-knife  was  capable  of  inflicting  death.  Doctor  Nelson 
and  relator  apparently  reached  an  amicable  settlement  of  their  dis- 
pute. No  dispute  existed  between  the  relator  and  the  deceased 
before  the  dispute  between  the  relator  and  Nelson.  Witness  re- 
leased the  deceased  when  the  billiard-ball  throwing  commenced. 
Just  before  the  shooting,  the  deceased  tried  to  get  a  pistol  from  be- 
hind "  Sam  and  Jim's  "  counter.  Deceased  bad  a  small  pocket-knife 
in  his  band  when  the  first  quarrel  commenced,  and  witness  received 
a  small  cut  on  his  hand  from  it  in  attempting  to  hold  the  deceased. 
Doctor  Nelson  and  the  relator  had  settled  their  difficulty  when  the 
witness  first  saw  the  defendant  with  a  pistol  that  evening.  The 
relator  was  under  the  influence  of  whisky.  He  told  witness  that 
he  did  not  want  to  have  any  difficulty  with  the  deceased.  Witness 
was  trying  to  get  the  deceased's  knife  when  he  got  his  hand  cot 
Deceased  would  not  surrender  the  knife. 

Re-examined,  the  witness  said  that  he  did  not  see  the  relator  with 
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the  pistol  until  after  he  and  Doctor  Nelson  bad  made  friends. 
While  deceased  was  gone  the  relator  told  the  witness  that  he  got 
$10  from  his  wife,  and  bought  the  pistol.  Witness  did  not  see  the 
deceased  with  any  arms  of  any  kind  at  the  time  he  was  killed. 
Witness  heard  the  deceased  say  that  he  could  whip  Tom  Wilson 
on  any  part  of  the  ground.  Relator  and  deceased  both  cursed,  but 
deceased  used  the  most  violent  and  offensive  language. 

William  Ren  fro  was  the  next  witness.  He  testified  that  he  was 
a  clerk  in  the  hardware  store  of  W.  C.  Griffith  &  Bro.  The  relator 
got  a  pistol  at  the  store  about  sundown  on  the  evening  of  the  homi- 
cide. He  loaded  it  in  the  store,  and  said  that  some  one  had  insulted 
him  in  a  manner  to  which  he  was  not  going  to  submit.  A  pistol 
just  like  the  one  the  relator  got  came  back  to  the  store.  It  was  a 
double-action  Smith  &  Wesson  forty-four  caliber. 

Gross-examined,  the  witness  said  that  the  Griffiths  had  gone  home 
when  Ibe  relator  came  into  the  store  and  got  the  pistol.  Mr.  C.  L. 
Jones  was  present  and  heard  the  statement  made  by  the  relator 
when  he  got  the  pistol.  The  relator  got  the  pistol  late  in  the  even- 
ing, but  before  lamp-lighting.     The  evening  was  a  cloudy  one. 

Frank  Hardin  testified,  for  the  State,  that  he  knew  of  the  diffi- 
culty between  the  relator  and  the  deceased,  but  was  not  present  at 
the  time  of  the  killing.  Witness  left  "Sam  and  Jim's"  saloon 
about  sundown,  going  to  his  home  about  five  miles  north  from 
town.  Witness  heard  the  first  of  the  difficulty,  in  which  some  very 
bad  language  was  used.  Witness  heard  the  relator  ask  the  deceased 
if  he  was  "  fixed,"  to  which  the  deceased  replied  that  he  was  ready 
for  the  relator  at  any  time.  Thereupon  the  witness  pushed  the 
relator  out  of  the  door.  The  deceased  then  approached  the  relator 
and  began  to  talk  to  him  about  the  difficulty  which  had  occurred 
between  relator  and  Nelson.  Nelson  and  relator  settled  their  diffi- 
culty about  thirty  minutes  before  the  witness  left.  When  witness 
pushed  the  relator  out  of  the  door,  the  latter  sat  down  on  a  keg. 
Witness  went  to  him  at  the  keg  and  tried  to  persuade  Him  to  go 
home.  If  the  relator  then  had  a  pistol,  witness  failed  to  find  it. 
When  the  witness  left,  the  deceased  was  in  "Sam  and  Jim's" 
saloon. 

Cross-examined,  the  witness  said  that  he  started  home  between 
sundown  and  dark,  leaving  the  relator  sitting  on  the  beer  keg. 
Some  ten  or  fifteen  minutes  had  then  elapsed  since  the  adjustment  of 
the  quarrel  between  the  relator  and  Nelson.  The  witness  heard  the 
deceased  tell  the  relator  that  his  mother  was  a  whore  and  that  he  was 
a  bastard.    Witness  saw  Nelson  make  demonstrations  at  the  relator 
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with  a  large  knife.  The  difficulty  between  Nelson  and  the  relator 
lasted  for  some  time.  Witness  did  not  hear  the  relator  tell  deceased 
that  he  did  not  want  a  difficulty  with  him.  Relator  did  say,  how- 
ever, in  the  hearing  of  the  witness,  that  he  wanted  no  difficulty  with 
the  deceased,  but  that  he  would  not  go  home,  as,  in  that  event,  peo- 
ple would  say  that  he  was  afraid  of  deceased.  The  relator  was 
drinking  some.  Witness  did  not  know  of  the  relator  having  any 
property.  He  told  witness  on  the  day  of  the  trouble  that  he  had 
none. 

Joe  Hardin  testified  that  he  stepped  into  "Sam  and  Jim's"  saloon 
during  the  progress  of  the  difficulty  or  quarrel  between  the  relator 
and  Nelson.  The  relator  passed  out  of  the  saloon  at  the  back  way. 
The  deceased  followed  and  spoke  to  him.  Relator  waived  him  back 
with  his  band,  and  told  him  to  go  away  and  let  him  alone.  De- 
ceased began  to  curse  the  relator,  when  some  one  interfered  and 
brought  deceased  back  to  the  front  of  the  saloon.  Relator  passed 
out  at  the  back  door  and  presently  returned  with  Nelson.  The  two, 
having  settled  their  quarrel,  stepped  up  to  the  bar  together.  After 
taking  his  drink,  relator  passed  the  deceased,  going  towards  the 
front  door,  and  said  to  him:  "Dave,  go  home  and  get  sober;  then 
come  back  to  town  and  I  will  give  you  a  good  whipping.'9  De- 
ceased began  cursing  the  relator,  and  said,  "You  can't  whip  me  as 
I  am."  Some  one  either  pushed,  or  the  relator  went  out  of  the 
door,  and  sat  down  on  a  beer  keg.  Witness  shortly  started  home. 
As  he  passed  the  relator,  witness  heard  some  one  ask  him  why  he 
was  sitting  there.  He  replied :  "  I  am  waiting  for  a  son-of-a-b— h." 
Witness  did  not  know  whether  or  not  the  relator  then  had  a  pistol. 

Cross-examined,  the  witness  said  that  the  beer  keg  on  which 
the  relator  took  a  seat  was  in  front  of  the  Moses  saloon,  about 
eighty  feet  due  west  of  the  "Sam  and  Jim"  saloon.  As  relator 
passed  out  of  the  saloon  after  drinking  with  Nelson,  the  deceased 
told  him  that  he,  relator,  could  not  whip  him  then.  As  the  relator 
passed  ont  of  the  saloon,  the  deceased  remarked  to  him  that  his 
mother  was  a  d — d  bitch.  It  was  about  sundown  when  witness 
passed  the  relator  on  the  beer  keg.  Witness  at  that  time  saw  Doctor 
Parsons  going  towards  the  relator. 

T.  J.  Barron  testified  that  the  deceased  was  his  brother-in-law. 
Deceased  came  to  witness  late  in  the  evening  of  the  homicide,  and 
asked  for  a  pistol.    He  got  no  pistol  from  the  witness. 

A.  T.  Wilson  testified,  for  the  relator,  that  he  entered  "Sara and 
Jim's"  saloon  about  dark  on  the  evening  of  the  homicide.  As  the 
witness  stepped  in,  the   relator  started  towards  the  back  door. 
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Abies,  who  then  had  hold  of  the  deceased,  turned  him  loose.  The 
relator  and  the  deceased  then  advanced  upon  each  other,  throwing 
balls.  The  deceased  was  knocked  down,  dropped  his  pistol  as  he 
fell,  and,  as  he  arose,  shot  the  deceased.  Abies  had  again  caught 
hold  of  deceased  and  was  trying  to  detain  him.  Abies  got  his  hand 
cut  at  that  time.  Witness  understood  Abies  to  say  that  he  got  his 
hand  cut  then,  in  his  effort  to  restrain  the  deceased.  The  relator 
•had  neither  property  nor  affluent  relatives.  His  wife  had  tried  to 
make  a  bond  for  him,  but  had  failed. 

Doctor  Parsons  testified  that,  before  he  went  to  supper  on  the  even- 
ing of  the  homicide,  he  saw  the  relator  sitting  on  the  beer  keg  in 
•front  of  Moses's  saloon.  The  relator  told  witness  that  he  and  Nel- 
son had  made  friends,  but  that  he  was  waiting  to  see  another  man. 
After  supper  witness  saw  the  relator  in  "  Sam  and  Jim's  "  saloon.  He 
took  a  seat  near  the  relator,  when  the  relator  said:  u There  is  that 
man  now,"  got  up  and  started  towards  the  deceased,  who  was  then 
in  the  far  end  of  the  saloon  near  the  pool  table.  Witness  tried  but 
failed  to  stop  him,  and  stepped  out  of  bis  way.  The  relator  then 
had  a  pistol,  and  was,  the  witness  thought,  very  much  intoxicated. 
Major  Cunningham  testified  that  he  saw  the  relator  and  Doctor 
Nelson  make  friends  at  "  Sam  and  Jim's  "  saloon,  late  in  the  evening, 
but  before  the  homicide.  Witness  then  went  to  sapper.  About  sun- 
down on  that  evening  witness  saw  two  men  following  the  relator  in 
the  back  yard  of  the  saloon,  and  heard  the  relator  tell  them  to  go 
away,  as  he  did  not  want  any  trouble  with  them.  Witness,  who 
did  not  know  either  of  the  men,  told  them  to  go  away  and  let  the 
relator  alone.  While  in  the  saloon,  witness  heard  the  deceased  say : 
"Tom  Wilson,  the  d— d  sonof-a  b— h;  I  wilt  kill  him!"  Witness 
asked  him  what  was  the  matter,  and  he  repeated  the  words.  Wit- 
ness did  not  know  whether  or  not  the  relator  heard  him. 

Sam  St.  Mary  testified  that  he  was  one  of  the  proprietors  of  the 
"Sam and  Jim  "  saloon.  He  saw  the  fatal  difficulty  which  occurred 
on  Saturday  evening,  October  3,  1885.  The  relator  was  in  the 
saloon  talking  to  the  sheriff  at  the  time  that  the  deceased  came  in. 
As  deceased  came  in,  the  relator  remarked  to  the  sheriff:  "They 
have  all  been  imposing  upon  me,"  got  up  and  walked  towards  the 
deceased,  who  was  beyond  Abies  from  him.  He  asked  the  deceased : 
"Are  you  fixed?"  and  kept  following  deceased.  Deceased  retreated 
backwards,  but  made  no  reply  that  the  witness  heard.  In  backing, 
deceased  kept  his  right  hand  behind  him.  Abies,  who  had  hold  of 
deceased,  said:  "No,  Tom,  he  is  not  fixed."  Deceased  then  called 
the  relator  a  "  motherly  son-of-a-b— h,"  and  the  relator  stooped  to 
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pick  up  a  scantling,  but  witness  pushed  bim  away  and  would  not  let 
him  get  it.  Deceased  then  said  to  the  relator:  "  1  can  whip  you  at 
any  mark."  The  relator  then  caught  up  a  ball  from  the  pool  table 
and  threw  it  at  the  deceased.  He  then  threw  a  second  ball,  when 
deceased  threw  a  ball  and  struck  the  relator  with  it.  Relator  rolled 
over  the  end  of  the  pool  table,  fell  to  his  knees,  rose  with  a  pistol  in 
bis  band  and  fired.  Deceased  instantly  sank  to  the  floor  and  then 
pulled  himself  up  by  the  table.  Abies  asked  him  if  be  was  hart, 
and  he  replied :  "  Yes,  I  am  shot."  Abies  and  others  removed  him 
to  the  door  for  fresh  air,  and  afterwards  took  him  to  the  Terrell 
House.  Witness  heard  the  first  pool  ball  strike  the  walL  He 
thought  that  the  second  ball  must  have  struck  some  person,  other- 
wise it  would  have  struck  the  wall,  and  witness  would  have  heard  it 
The  sheriff  caught  the  relator  after  the  pistol  fired. 

S.  S.  Dubendoff  testified  that  he  got  into  the  saloon  just  before 
the  fatal  shot  was  fired.  Going  in  be  passed  immediately  behind 
the  bar.  The  relator  just  at  that  moment  left  his  seat  and  started 
back  through  the  saloon.  Witness  did  not  then  know  that  the  de- 
ceased wa3  in  the  house.  When  he  started,  the  relator  began  curs- 
ing, and  said,  "are  you  fixed?"  Some  one,  whether  deceased  or 
another  party  witness  did  not  know,  replied:  "No!"  Several  per- 
sons then  ran  between  the  relator  and  the  deceased.  Still  another 
crowd  gathered  between  the  witness  and  the  crowd  at  the  parties 
Just  at  that  time  the  relator  stooped  to  get  a  scantling,  but  was 
prevented  by  some  one.  He  then  repeated  his  question:  "Are  you 
fixed?"  several  times.  When  he  failed  to  get  the  scantling,  the 
relator  said:  "Os — t!"  and  turned  as  though  to  leave,  and  wit- 
ness thought  the  row  was  over.  A  few  moments  later  witness  heard 
a  racket  which  he  thought  was  occasioned  by  throwing  pool  balls, 
though  he  saw  none  thrown.  He  saw  the  relator  and  the  deceased 
grabbing  at  the  table,  and  making  motions  like  they  were  throwing 
something.  The  crowd  about  this  time  scattered  and  the  witness 
saw  the  relator  rising  from  a  stooping  position  with  a  pistol  in  his 
hand.  He  pointed  the  pistol  across  the  pool  table  and  fired,  and 
the  deceased  began  to  sink  to  the  floor,  catching  the  table  as  he 
went  down.  Several  parties  then  took  the  deceased  to  the  Terrell 
House,  where  he  died  at  fifteen  minutes  past  2  o'clock  on  the  5th 
day  of  October,  1885. 

J.  W.  Reed  testified  that  he  saw  the  latter  part  of  the  difficulty 
which  culminated  in  the  death  of  Finley.  Witness  was  in  "Sam 
and  Jim's"  saloon  when  Doctor  Parsons  came  to  the  relator,  who 
was  then  sitting  in  a  chair  in  the  front  part  of  the  saloon.    Parsons 
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tried  to  get  the  relator  to  go  home.  Relator  refused  to  go.  Par- 
sons and  the  sheriff  got  hold  of  the  relator  and  a  kind  of  a  scuffle 
ensued.  About  that  time  the  deceased  came  in  at  the  back  door, 
and  somebody  said:  "  Yonder  he  is,  Tom;  he  has  come."  Relator 
said:  "Turn  me  loose  1"  and  was  released.  He  then  pulled  his 
pistol  and  started  towards  the  deceased,  calling:  "Dave,  are  you 
fixed?"  Abies  replied:  "No,  Tom,  he  is  not  armed."  Abies  had 
hold  of  the  deceased  at  that  time.  Relator  then  started  back  to- 
wards the  front  door  and  said:  "If  you  aint  fixed,  it  is  all  right. 
I  don't  want  to  hurt  you  if  you  are  not  armed."  Deceased  then 
began  cursing,  but  witness  could  not  say  that  he  was  cursing  the  re- 
lator. The  relator  turned  and  went  back  towards  some  whisky 
barrels  to  the  right  of  the  billiard  tables.  Both  the  parties  then 
proceeded  to  curse  each  other  as  sonsof-b — hes,  and  the  relator 
stooped  to  get  a  piece  of  scantling,  but  was  prevented  by  some  one. 
Aux  Wilson  then  caught  the  relator.  The  relator  pulled  loose  from 
Aux  Wilson,  went  to  the  left  corner  of  the  billiard  table,  and  began 
to  gather  up  pool  balls.  Deceased  caught  up  a  ball  about  the  same 
time.  The  two  men  began  throwing  balls  about  the  same  time. 
The  relator  fell  to  the  floor,  got  up,  pulled  a  pistol  from  the  waist- 
band of  his  pants,  and  fired.  Witness  saw  the  relator  with  the 
pistol  before  the  shooting.  He  wanted  to  fire  it  off  in  the  house 
after  deceased  told  him  he  was  not  fixed.  The  relator  drew  his 
pistol,  and  said:  "I  am  fixed!"  Deceased*  said  that  he  was  not 
armed,  but  could  whip  the  relator  at  any  time.  During  the  evening 
witness  saw  the  relator  hunting  the  deceased  around  town  with  a 
pistol,  and  knew  that  he  ran  the  deceased  into  the  saloon. 

The  record  of  the  proceeding  had  upon  the  hearing  of  a  former 
writ  of  habeas  corpus,  which  was  sued  out  prior  to  the  return  of 
indictment,  and  under  which  the  relator's  bail  was  fixed  in  the  sum 
of  $7,000,  was  next  read  in  evidenoe. 

J.  S.  Woods,  for  the  relator. 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  Appellant  is  charged  with  murder.  Before  indict- 
ment found  he  applied  for  bail,  which  was  granted,  his  bond  being 
fixed  at  $7,000.  After  indictment  he  again  applied  for  the  writ  of 
habeas  corpus,  which  was  granted  and  heard  by  the  district  judge, 
and  his  bail  again  fixed  at  $7,000.  From  this  judgment  he  appeals 
because,  he  says,  from  the  evidenoe  and  his  pecuniary  circumstances 
this  amount  is  excessive. 
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The  assistant  attorney-general  insists  that,  as  appellant  had  ob- 
tained the  writ  and  a  bearing  thereon  in  the  first  instance,  that  he  was 
not  entitled  to  the  second  writ;  and,  as  he  failed  to  appeal  from  the 
first  judgment  fixing  his  bail  at  $7,000,  and  as  there  is  no  pretense 
of  newly  discovered  evidence,  appellant  is  now  without  remedy; 
that  the  judge  who  heard  the  case  in  chambers  should  have  sustained 
the  motion  of  the  district  attorney  to  dismiss  the  second  writ,  etc. 

This  position  we  think  unsound*  Article  IS 7,  Code  of  Criminal 
Procedure,  provides  that  when  a  person  once  dischaged,  or  admitted 
to  bail,  is  afterwards  indicted  for  the  same  offense  for  which  he  has 
been  once  arrested,  he  may  be  committed  on  the  indictment,  bat 
shall  be  again  entitled  to  the  writ  of  habeas'  corpus,  and  may,  not- 
withstanding the  indictment,  be  admitted  to  bail,  if  the  facts  of  the 
case  render  it  proper;  but  in  cases  where,  after  indictment  found, 
the  case  of  the  defendant  has  been  investigated  on  habeas  corpus 
and  an  order  made  either  remanding  him  to  custody  or  admitting 
him  to  bail,  he  shall  neither  be  subject  to  be  again  placed  in  custody, 
unless  when  surrendered  by  his  bail  or  when  the  trial  of  his  case 
commences  before  a  petit  jury;  nor  shall  he  be  again  entitled  to  the 
writ  of  habeas  corpus  except  in  the  special  cases  mentioned  in  arti- 
cles 155  and  189. 

By  article  155  a  party  is  entitled  to  the  writ  in  cases  of  necessity, 
to  wit,  when  the  party  is  in  legal  custody,  and  is  afflicted  with  dis- 
ease rendering  his  removal  necessary. 

Article  189  gives  him  the  second  writ  in  case  of  newly  discovered 
important  testimony,  which  was  not  in  his  power  to  produce  at  the 
first  hearing. 

We  therefore  conclude  that  if  the  first  writ  issue  and  is  heard  be- 
fore indictment,  the  party  is  entitled  to  a  second  writ  after  indict- 
ment found,  but  that  he  is  not  entitled  but  to  one  writ  either  before 
or  after  indictment  found,  unless  the  case  is  made  to  come  within 
the  provisions  of  articles  155  or  189. 

We  have  carefully  read  the  statement  of  facts  in  this  case,  and 
must  say  that  they  impress  us  with  the  belief  that  a  $7,000  bond 
is  excessive.  Appellant  is  very  poor,  almost  entirely  without  prop- 
erty, and  with  but  few  friends.  Viewing  the  case  through  these 
facts,  we  believe  a  bond  in  the  sum  of  $3,500  sufficient. 

The  judgment  of  the  court  below  is  reversed,  and  the  appellant 
is  ordered  to  be  discharged  upon  his  giving  bail  in  the  manner  pro* 
vided  by  law  in  the  sum  of  $3,500. 

Ordered  accordingly* 

[Opinion  delivered  March  4,  1886.] 
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[No.  2037.] 
Thomas  Holmes  v.  The  State. 

1.  Practice— Pleading. —  Pleas  of  Former  Conviction  and  Former  Ac- 
quittal are  the  only  special  pleas  available  to  a  defendant  in  a  oriminal 
cause  nnder  the  Code  of  this  State.  (Code  of  Criminal  Procedure,  article 
525.)  The  plea  to  the  jurisdiction  of  the  court  and  the  plea  of  former  jeop- 
ardy are  special  pleas  available  to  the  accused  as  a  constitutional  and'  not  a 
statutory  right,  and  because  they  are  fundamental,  and  beyond  the  power 
of  the  Legislature  to  deny.  The  trial  court,  therefore,  did  not  err  in  strik- 
ing out  the  defendant's  plea  m  abatement,  alleging  an  agreement  by  defend- 
ant to  aid  State  officers  in  detecting  criminals,  etc.,  nor  in  refusing  to  admit 
evidence  in  support  of  the  same. 

3.  Same. — Note  that  Willaon,  Judge,  delivering  the  opinion  of  the  court,  calls 
in  question  the  correctness  of  the  rule  laid  down  in  the  cases  of  Bvwden  v. 
The  State,  1  Texas  Ct.  App.,  137;  Hardin  v.  The  Slate,  12  Texas  Ct.  App., 
186,  and  Harris  v.  The  State,  15  Texas  Ct.  App.,  629,  to  the  effect  that  an 
agreement  entered  into  by  the  State's  attorney  and  a  party  charged  with 
crime,  that  the  latter  will  not  be  prosecuted  if  he  will  turn  State's  evidence 
against  others  charged  with  him,  and  that  such  agreement  may  be  pleaded 
in  bar  of  the  prosecution  against  the  party  turning  State's  evidence,  and 
that  if  he  perform  his  part  of  the  agreement  in  good  faith,  his  plea  in  bar 
of  the  prosecution  will  be  sustained.  Note  the  rule  relied  upon  to  support 
the  converse  of  the  doctrine.  But  held  that,  even  if  the  rule  as  heretofore 
laid  down  (supra)  be  correct,  it  cannot  be  extended  to  an  agreement  look- 
ing merely  to  the  co-operation  of  the  accused  in  the  detection  of  crime. 

3.  Theft  —  Evidence  —  Charge  op  the  Court.—  It  is  competent  for  the  State, 

in  a  trial  for  theft,  to  prove  the  theft  of  other  property  at  the  same  time  and 
place  as  the  property  in  question,  if  such  proof  conduces  to  establish  identity 
in  developing  the  res  gestae,  or  to  prove  the  guilt  cf  the  accused  by  circum- 
stances connected  with  the  theft,  or  to  show  the  intent  with  which  the  ac- 
cused acted  with  respect  to  the  property  for  the  theft  of  which  he  is  on 
trial.  See  the  opinion  in  extenso  for  evidence  held  admissible  against  the 
accused  under  the  rule  stated. 

4.  Same. —Special  instructions  are  properly  refused  if  the  general  charge  fully 

and  correctly  instructs  the  jury  upon  all  of  the  Issues  raised  upon  the  trial. 


Appeal  from  the  District  Court  of  Gonzales. 
the  Hon.  George  McCormick. 


Tried  below  before 


The  indictment  charged  the  appellant  and  John  Davidson,  jointly, 
with  the  theft  of  a  horse,  the  property  of  Edward  Hill,  in  Gonzales 
county,  Texas,  on  the  1st  day  of  January,  1873.  The  appellant 
being  alone  upon  his  trial,  was  convicted,  and  his  punishment  was 
assessed  at  a  term  of  five  years  in  the  penitentiary. 

The  defendant's  plea  in  abatement,  referred  to  in  the  first  head- 
note  of  this  report,  set  up  an  agreement  between  him  and  Captain 
J.  Lee  Hall,  commanding  the  State  force  of  rangers,  under  which 
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defendant,  in  consideration  of  the  dismissal  of  this  case  against  hiin 
(the  said  Hall  to  procure  the  said  dismissal),  agreed  to  famish  infor- 
mation for  the  detection  and  conviction  of  a  certain  gang  of  horse- 
thieves.  The  plea  is  supported  by  the  affidavit  of  J.  Lee  Hall, 
reciting  the  agreement  and  certifying  that  defendant  faithfully  per- 
formed his  agreement,  so  far  as  was  possible,  before  his  arrest  upon 
this  charge.  The  disposition  made  of  this  plea  is  disclosed  in  the 
opinion  of  the  court. 

Edward  Hill  was  the  first  witness  for  the  State.  He  testified 
that,  after  feeding  his  two  horses,  a  sorrel  animal  and  a  dun  animal, 
on  the  night  of  January  16, 1873,  be  turned  them  out  of  his  lot  with 
an  old  horse  that  wore  a  bell  and  had  the  fistula.  During  the  night 
the  witness  heard  the  old  horse  running,  as  indicated  by  the  ringing 
of  the  bell.  The  sorrel  and  dun  horses  failed  to  come  up  as  usual 
on  the  next  morning,  and  witness  went  to  look  for  them.  He  found 
the  old  bell-horse  near  by,  but  could  discover  no  trace  of  either  of 
the  others.  After  considerable  search  throughout  the  range,  witness 
went  to  Thompson ville  to  make  inquiries  concerning  his  horses,  and 
from  Thompsonville  be  went  to  the  house  of  Dock  Priest,  to  ascer- 
tain if  one  Jackson  and  one  Davidson,  two  strange  men  who  had 
been  staying  with  Priest  for  two  or  three  weeks,  were  still  with 
him.  They  were  gone.  Priest,  who  is  now  dead,  was  at  home. 
Finding  that  Jackson  and  Davidson  were  gone,  witness  returned 
home  and  arranged  to  take  a  trip  "out  west"  in  pursuit  of  his 
horses.  The  witness  went  as  far  as  old  Alfred  Mooney's  place  in 
Caldwell  county,  Texas,  to  which  point  he  traced  his  horses.  Los- 
ing "  track  "  of  the  horses  at  Mooney's,  witness  returned  home,  and 
employed  James  Mangum  to  go  west  in  search  of  the  horses.  Three 
weeks  later,  Mr.  Mangum  and  Mr.  McOallum,  deputy  sheriff  of  Bee 
county,  returned  the  horses  to  the  witness.  The  sorrel  horse  men- 
tioned in  this  indictment  was  taken  from  the  possession  of  the  wit- 
ness, without  his  consent,  in  Gonzales  county,  Texas,  on  the  night  of 
January  16,  1873.  The  dun  horse  disappeared  at  the  same  time, 
and  both  were  returned  to  the  witness  at  the  same  time. 

Three  or  four  weeks  before  the  disappearance  of  the  horses,  two 
men,  one  calling  himself  Jackson  and  the  other  Davidson,  came 
into  the  neighborhood,  and  took  up  quarters  at  the  house  of  Dock 
Priest  The  man  who  called  himself  Jackson  was  a  tali,  spare 
man,  with  dark  hair  and  eyes.  That  man  Jackson  and  defendant 
were  one  and  the  same  individual.  The  man  who  called  himself 
Davidson  was  a  low,  heavy  set  man,  with  light  hair  and  complexion. 
The  two  men,  defendant  and  Davidson,  were  in  the  Gonzales  county 
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jail  when  the  witness  saw  them  for  the  first  time  after  the  disap- 
pearance of  his  horses.  That  was  in  February,  1873,  and  the  wit- ' 
ness  then  recognized  them  as  the  parties  who  had  gone  by  the 
names  of  Jackson  and  Davidson  in  the  neighborhood.  Jackson,  in 
February,  1873,  claimed  the  name  of  Holmes.  Witness  had  seen 
the  defendant  several  times  since  then,  and' was  positive  that  he  was 
the  man  who  came  into  the  neighborhood  under  the  name  of  Jack- 
son. Witness  saw  the  defendant  and  his  companion  a  number  of 
times  during  their  residence  in  the  neighborhood  as  Jackson  and 
Davidson,  and  never  saw  them  doing  anything  but  riding  about  the 
country.  He  never  saw  them  apart  but  once,  and  that  was  when 
Davidson  went  off  alone  to  get  a  bottle  of  whisky.  There  could  be 
no  possible  doubt  that  defendant  knew  both  of  the  horses,  and  knew 
that  they  belonged  to  witness.  A  few  days  before  the  disappear- 
ance of  the  animals,  the  witness,  riding  his  dun  horse,  chanced  to 
join  a  party  running  pony-races.  .A  race  was  made  up  between 
the  witness's  dun  horse  and  a  horse  that  belonged  to  Priest.  Wit- 
ness won  the  race.  Defendant,  who  rode  the  race  on  Priest's  horse, 
proffered  to  purchase  the  dun  horse  from  the  witness  after  the  race, 
and  asked  witness  what  he  would  take  for  the  animal.  Witness 
told  him  that  the  animal  was  not  for  sale.  A  day  or  two  later  the 
witness,  on  his  way  to  the  store  and  riding  his  sorrel  horse,  overtook 
the  defendant  and  Davidson,  and  rode  a  short  distance  with  them. 
On  the  way  defendant  said:  uHill,  you  have  got  two  d — d  good 
horses.  I  believe  that  the  horse  you  are  riding  is  the  best  saddle 
animal  I  ever  saw."  He  then  asked  if  witness  would  sell  him. 
Witness  replied  that  he  would  take  $100  in  money  for  him.  While 
Ujl  the  witness's  neighborhood,  in  187S,  the  defendant  had  a  light 
meostasche  and  a  small  beard,  and  appeared  to  be  about  nineteen 
years  old.  Witness's  sorrel  horse  was  branded  with  a  reversed  P 
and  E,  connected,  which  was  James  Speed's  horse  brand.  Speed 
lived  in  Atascosa  county. 

James  Mangum  testified,  for  the  State,  that  he  first  saw  the  de- 
fendant in  the  Thompsonville  neighborhood  in  Gonzales  county, 
Texas,  in  January,  1873.  He  was  then  in  company  with  one  David- 
son,  a  man  short  and  heavy  of  build,  with  light  hair  and  complex- 
ion. Defendant  at  that  time  was  going  by  the  name  of  Jackson. 
He  and  Davidson  stayed  about  the  Thompsonville  neighborhood  for 
several  weeks.  Before  the  two  left  the  neighborhood  the  witness 
learned  that  the  defendant's  true  name  was  Holmes.  Witness  saw 
defendant  and  Davidson  splitting  rails  on  one  occasion.  They  then 
had  no  horses.    Witness  at  that  time  lived  in  the  Thompsonville 
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neighborhood.  Witness  went  to  Bee  county  shortly  after  the  dis- 
appearance of  Hill's  horses.  Bee  county  was  a  hundred  miles  dis- 
tant from  Thompsonville.  Witness's  principal  object  in  going  to 
Bee  county  was  to  find  Hill's  horses,  if  possible.  Upon  his  arrival 
at  the  town  of  Beeville  the  witness  heard  of  a  borse-raco  that  was 
to  be  run  at  a  point  about  ten  miles  from  Beeville.  He  went  to  the 
race,  and  found  Jackson  and  Davidson  on  the  ground,  Jackson  (de- 
fendant) then  going  under  the  name  of  Thomas  Holmes.  Defend- 
ant bad  in  his  possession  Hill's  sorrel  horse,  and  the  man  Davidson 
bad  Hill's  dun  horse  in  his  possession.  During  the  time  he  was  on 
the  ground  witness  heard  several  parties  offer  to  buy  the  sorrel 
horse  from  the  defendant,  and  as  often  heard  the  defendant  refuse 
to  sell  him,  and  later  saw  and  beard  defendant  stake  the  sorrel  horse 
on  the  result  of  a  race.  Witness  then  bad  defendant  and  Davidson 
arrested  upon  a  writ  for  the  theft  of  Hill's  horses,  and  soon,  in 
company  with  Deputy  Sheriff  McCallum  of  Bee  county,  started  to 
Gonzales  county  with  the  defendant,  Davidson  and  the  two  horses. 
Defendant  and  Davidson  effected  their  escape  on  the  night  before 
Gonzales  county  was  reached,  and  witness  did  not  see  them  again 
until  they  were  re-arrested  in  February,  1873.  After  the  escape  of 
defendant  and  Davidson,  witness  and  McCallum  took  the  two  horses 
to  Gonzales  county  and  delivered  tbem  to  Edward  Hill.  Witness 
knew  both  of  the  horses  well.  The  witness  knew  that  the  sorrel 
horse  was  in  the  possession  of  the  defendant  in  Bee  county.  He 
heard  the  defendant  several  times  on  that  day  refuse  to  sell  the 
horse,  and  then  heard  him  propose  to  bet  the  horse  on  the  result  of 
the  horse-race.  That  was  before  the  arrest  was  made,  and  before 
the  race  was  run.  The  race  was  run  some  little  time  after  defend- 
ant and  Davidson  were  arrested.  Witness  at  that  time  was  sixteen 
years  old.  Defendant  had  a  moustache,  and  witness  took  him  to  be 
about  twenty  years  old. 

James  Collingsworth  testified,  for  the  State,  that  he  was  mer- 
chandising at  the  village  of  Thompsonville,  in  Gonzales  county, 
about  one  and  a  half  miles  from  Edward  Hill's  farm,  at  the  time 
that  Hill's  two  horses  disappeared.  On  the  evening  preceding  the 
night  on  which  the  two  horses  disappeared,  two  men  calling  them- 
selves Jackson  and  Davidson,  who  had  been  several  weeks  in  the 
neighborhood,  came  to  witness's  store  and  bought  a  stake  rope. 
Hill  reached  witness's  store  on  the  next  morning,  making  inquiries 
about  his  horses.  He  left  witness's  store,  going  in  the  direction  of 
Dock  Priest's  house.  It  was  not  an  unusual  thing  for  witness  to 
sell  stake  ropes,  and  be  remembered  that  particular  transaction  only 
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by  the  names  of  the  men  and  Hill's  call  on  the  next  morning,  look- 
ing for  his  horses. 

J.  D.  McGee  testified,  for  the  State,  that  he  lived  on  Plum  creek, 
near  the  town  of  Atlanta,  in  Caldwell  county,  Texas,  daring  the 
year  1872.  During  that  year  the  defendant  came  to  the  witness's 
place,  on  which  his  brother-in-law  was  then  farming.  He  remained 
with  his  brother-in-law  until  his  crop  was  harvested,  when  his 
brother-in-law  sold  his  crop,  and  the  two  left  together.  Witness 
did  not  know  where  they  went  to.  Defendant  then  had  a  mous- 
tache, and  looked  to  be  about  twenty  years  old.  Witness  knew  the 
witness  Alfred  Mooney.  During  the  years  1872  and  1873,  Mooney 
lived  near  Plum  creek,  on  the  road  leading  from  Thompsonville,  in 
Gonzales  county,  to  Prairie  Lea,  in  Caldwell  county,  about  one  and 
a  half  miles  from  witness's  place,  and  about  fifteen  miles  from 
Thompsonville. 

Alfred  Mooney  testified,  for  the  State,  that  the  defendant  and  a 
low,  heavy-set  man,  with  light  hair  and  complexion,  came  to  his 
house  one  morning  on  foot,  and  asked  for  their  breakfast  and  for 
some  provender  to  feed  their  horses.  Witness  gave  them  their 
breakfast  and  sold  them  some  corn  for  their  horses.  They  came  to 
witness's  house  from  towards  the  woods,  and  when  they  left  they 
went  back  towards  the  woods,  whence  they  came.  On  the  next  day 
the  witness  Hill  came  to  witness's  house,  looking  for  horses.  Wit- 
ness did  not  see  any  horses  in  the  possession  of  the  defendant  and 
bis  companion,  on  the  occasion  of  their  call  at  his  house;  Witness 
did  not  know  his  exact  age,  but  knew  that  he  was  past  seventy. 
County  Attorney  Atkinson  pointed  out  the  defendant  to  witness, 
and  asked  him  if  defendant  was  one  of  the  men  who  came  to  his 
house  for  breakfast  and  for  horse  feed  on  the  morning  spoken  •  of. 
Witness  made  no  reply  to  Mr.  Atkinson,  but  knew  at  the  time  that* 
the  defendant  was  one  of  the  men.  Witness  could  not  see  defend- 
ant well,  when  Mr.  Atkinson  pointed  him  out.  Soon  afterwards* 
District  Attorney  Spooner  asked  witness  if  defendant  was  one  of 
the  men.  Witness  was  " scared"  to  say  at  first,  but  finally  pointed 
the  defendant  out  to  Mr.  Spooner  as  one  of  the  men.  At  tho  last 
term  of  the  court  some  strange  man  took  the  witness  to  the  jail  to* 
see  if  witness  would  know  the  defendant.  Defendant  was  then 
walking  about  in  the  jail  yard.  Witness  recognized  him  at  once- 
and  pointed  him  out 

The  State  next  read  in  evidence  the  three  appearance  bonds,  to- 
gether with  the  judgments  nisi  and  the  final  judgments  forfeiting  the 
bonds  of  the  defendant  in  this  case. 
Vol.  XX— 88 
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Thomas  EL  Spooner  testified,  for  the  State,  that  he  was  deputy 
district  clerk  of  Gonzales  county  in  1873.  He  identified  the  defend- 
ant as  one  of  the  men  who  was  arrested  in  1873  for  the  theft  of 
Hill's  horses,  and  confined  in  the  Gonzales  county  jail  upon  that 
charge.  Defendant  escaped  from  the  Gonzales  county  jail  after  his 
confinement  therein.  Witness  observed  that  when  the  witness  Alfred 
Mooney  was  brought  into  the  court  room  at  this  term  of  the  conrt, 
for  the  purpose  of  ascertaining  whether  or  not  he  could  recognise 
the  defendant,  one  James  Brown,  one  D.  M.  Young,  one  Fagg  and 
one  Sheeley,  friends  of  the  defendant,  who  was  then  sitting  in  the 
criminal  dock,  rushed  up  to  the  bar  railing,  and  defendant's  brother, 
J.  F.  Holmes,  took  a  seat  by  the  defendant,  their  evident  purpose 
being  to  obstruct  Mooney's  view,  and  to  confuse  him  in  his  effort  to 
identify  the  defendant.  The  witness,  observing  the  purpose  of  the 
parties  named,  quietly  removed  Mooney  to  another  part  of  the  coart 
room,  from  which  he  could  obtain  an  unobstructed  view  of  tbe  de- 
fendant, and  asked  Mooney  to  point  out  the  man  who  came  to  his 
house  for  breakfast.  Mooney  pointed  the  defendant  out  as  one  of 
the  men. 

B.  R  Abernathy  testified,  for  the  State,  that  he  was  and  for  tea 
years  had  been  district  clerk  of  Gonzales  county.  Witness  had 
issued  many  capiases  for  tbe  defendant,  but  neither  the  defendant 
nor  bis  counsel  had  ever  applied  to  witness  for  an  attachment  for  a 
witness  named  John  Wardroop.  The  records  of  the  office  show  no 
attachments  to  have  been  issued  for  such  a  witness  by  any  of  wit- 
ness's predecessors.  In  1882,  and  again  in  June,  1885,  the  defend- 
ant caused  the  issuance  of  an  attachment  for  a  witness  under  tbe 
name  of  George  OrandalL    The  State  closed. 

John  Wardroop  was  the  first  witness  for  the  defense.  He  testi- 
fied that  he  lived  in  Cooke  county,  Texas,  in  1872,  and  started  on  a 
prospecting  tour  on  the  1st  day  of  January,  1873.  Witness  passed 
through  the  cities  of  Austin  and  San  Antonio,  traveling  no  particular 
road,  and  reached  the  Leona,  about  eighty-four  miles  from  Austin, 
on  the  eighth  or  ninth  day  of  his  journey.  On  the  night  that 
witness  camped  on  the  Leona  he  bought  a  sorrel  gelding  branded 
with  a  reversed  P  and  E,  connected,  from  a  man  who  said  that  his 
name  was  Priest.  This  transaction  was  at  night.  Priest  executed 
a  bill  of  sale  to  the  witness.  Witness  told  Priest  that  his  name 
was  Wardroop.  Witness  left  the  Leona  on  the  next  morning  and 
traveled  in  a  somewhat  southerly  direction  towards  Floresville  in 
Wilson  county.  On  the  next  day  after  that  the  witness  met  two 
strangers,  who  gave  witness  to  understand  that  the  sorrel  gelding 
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was  stolen  property.  "Witness  then  determined  to  get  rid  of  the 
horse,  and  adopted  the  name  of  George  Crandall,  and  passed  under 
that  name  during  the  remainder  of  his  prospecting  tour.  On  the 
night  after  he  left  Floresville  the  witness  camped  on  Ecleto  creek 
near  Helena,  and  while  in  that  camp  a  man  whom  the  witness  now 
recognizes  as  the  defendant  rode  up  and  asked  permission  to  camp 
with  witness  over  night.  Defendant  was  then  a  stranger  to  witness 
and  looked  to  be  about  sixteen  years  old.  Witness  traded  the  sor- 
rel horse  to  the  defendant  for  a  little  brown  pony,  a  six-shooter  and 
$25  in  money.  Witness  represented  himself  to  defendant  as  George 
Crandall,  but  gave  no  bill  of  sale  for  the  horse.  From  the  Ecleto 
camp  the  witness  prospected  over  Atascosa,  Frio  and  Medina 
counties,  looking  for  a  place  to  locate.  Witness  remained  in  that 
section,  prospecting,  until  in  March,  when,  failing  to  find  a  place  to 
suit  him,  he  returned  to  Cooke  county.  He  remained  in  Cooke 
county  until  1876,  when  he  removed  to  Callahan  county,  where  he 
remained  until  January,  1879,  when  he  removed  to  Medina  county 
and  tried  to  make  a  crop.  In  the  fall  of  1879  the  witness  moved  to 
Frio  county,  and  lived  in  the  same  neighborhood  with  the  defendant 
until  the  spring  of  1885.  Witness  went  under  his  name  of  John 
Wardroop  in  Medina  and  Frio  counties.  The  second  time  that  the 
witness  met  the  defendant  was  in  Medina  county.  He  was  then 
under  bail,  and  had  been  released  from  the  Gonzales  county  jail.' 
Witness  afterwards  lived  in  the  same  neighborhood  with  him  for 
three  or  four  years.  Witness  and  defendant  talked  over  their  horse 
trade  during  the  spring  of  1880.  Defendant  then  knew  that  the 
witness  was  the  man  who  traded  him  the  sorrel  horse,  and  knew 
that  the  witness's  name  was  Wardroop  and  not  Crandall.  Witness 
had  never  been  attached  as  a  witness  in  this  case.  The  witness  tes- 
tified as  a  witness  for  the  defendant  in  a  criminal  case  several  years 
ago  at  Cotulla.    Witness  was  now  living  in  Brown  county. 

James  Brown  testified,  for  the  defense,  that  a  few  days  before 
this  trial  he  saw  the  county  attorney,  Mr.  Atkinson,  bring  the 
State's  witness  Mooney  from  the  jury  room,  and  point  the  defend- 
ant oat  to  him,  with  the  words:  "That  is  the  man." 

Mr.  Fagg,  testifying  for  the  defendant,  corroborated  the  statement 
of  James  Brown  and  admitted  that  he,  Brown,  Young  and  Sheeley 
crowded  around  defendant,  and  that  J.  F.  Holmes  sat  down  by  de- 
fendant when  Mooney  was  called  to  identify  defendant.  Witness's 
purpose  was  not  to  obstruct  Mooney's  view  of  defendant,  but  to  test 
Mooney's  ability  to  identify  the  defendant  in  a  crowd.  The  defense 
closed. 
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J.  T.  Long,  deputy  sheriff  of  Atascosa  county,  testified  for  the 
State,  in  rebuttal,  that  for  five  or  six  years  he  had  known  John 
Wardroop's  reputation  for  truth  and  veracity  to  be  bad.  Witness 
was  not  summoned  to  testify  as  a  witness  in  this  case,  but  came 
from  Atascosa  county  of  his  own  accord,  and  telegraphed  the  dis- 
trict attorney  from  San  Antonio  that  be  was  coming.  Witness's 
feeling  for  the  defendant  was  not  good. 

James  Long,  a  brother  of  the  last  witness,  and  Jacob  Cutcherville 
testified  for  the  State,  in  rebuttal,  that  they  were  residents  of  Frio 
county,  and  were  in  attendance  as  witnesses  in  this  case  of  their  own 
accord.  They  knew  John  Wardroop's  reputation  for  truth  and 
veracity  to  be  very  bad. 

Young,  Fagg,  Carver  and  Sheeley  testified  for  the  defense,  in  re- 
buttal, that  they  knew  John  Ward  coop's  reputation  for  truth  and 
veracity,  and  that  it  was  good.  Young  stated  that  he  once  beard 
James  Long  say  that  Wardroop's  reputation  for  truth  and  veracity 
was  good.  This  last  statement  was  denied  by  James  Long,  when 
recalled  by  the  State. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  8.  Fly,  for  the  appellant. 

Assistant  Attorney-General  Burfo,  having  been  of  counsel  for  the 
appellant,  did  not  appear  on  the  trial  in  this  court. 

W.  M.  Atkinson  and  O.  8.  Eaton,  for  the  State. 

Willson,  Judge.  I.  There  was  no  error  in  striking  out  the  spe- 
cial defense  pleaded  by  the  defendant,  nor  in  rejecting  testimony 
offered  by  him  in  support  thereof.  No  such  plea  is  provided  for  by 
our  Code,  nor  have  the  courts  of  this  State  recognized  such  a  plea  as 
valid,  either  in  abatement  or  in  bar  of  a  prosecution.  There  are 
but  two  speoial  pleas  provided  for  by  the  Code;  that  is,  former  con- 
viction and  former  acquittal,  and  these,  it  is  declared,  are  the  only 
special  pleas  which  can  be  heard  for  the  defendant.  (Code  Crira. 
Proa,  art.  525.) 

.  There  are  two  other  special  pleas,  however,  which,  although  not 
provided  for  by  the  statute,  are  held  to  be  permissible  because  they 
are  fundamental  and  beyond  the  power  of  the  Legislature  to  deny; 
they  are  a  plea  to  the  jurisdiction  of  the  court,  and  a  plea  of  former 
jeopardy.    (Lott  v.  The  State,  18  Texas  Ct.  App.,  627;  PoioeUv.  Tk< 
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State,  17  Texas  Ct.  App.,  345.)  And  it  has  been  held  by  this  court 
that  an  agreement  made  by  the  attorney  representing  the  State, 
with  a  party  charged  with  crime,  that  he  will  not  be  prosecuted  for 
such  crime  if  he  will  testify  fully  and  truthfully  all  he  knows  in 
relation  to  the  guilt  of  others  of  the  same  crime,  may  be  pleaded  in 
bar  of  a  prosecution  against  such  party  for  said  orime,  and  that 
such  agreement  will  be  a  bar  to  such  prosecution  if  the  defendant 
has  in  good  faith  performed  his  part  of  the  same,  or  if  bis  perform- 
ance thereof  has  been  prevented  by  the  State.  (Bowden  v.  The 
State,  1  Texas  Ct.  App.,  137;  Hardin  v.  The  State,  12  Texas  Ct.  App., 
186;  Harris  v.  The  State,  15  Texas  Ct.  App.,  629.)  In  neither  of 
the  cases  cited  is  it  stated  by  what  authority  such  a  plea  was  enter- 
tained. In  Bowden's  case  it  seems  to  have  been  regarded  by  the 
court  as  a  plea  to  the  jurisdiction.  In  Hardin's  case  it  is  said  the 
plea  was  interposed  "  by  way  of  estoppel,"  and  it  is  conceded  in 
the  last  named  case  that  "  the  great  weight  of  authority  is  to  the 
effect  that  this  plea  cannot  be  interposed,  but  that  the  defendant 
must  look  to  executive  clemency."  In  these  cases  it  seems  to  have 
escaped  the  attention  of  the  court  that  our  Code  prescribes  the  only 
pleadings  which  can  be  entertained,  and  that  such  a  plea  does  not 
come  within  any  provisions  of  the  Code.  It  is  certainly  not  a  plea 
of  former  jeopardy,  and  unless  it  be  a  plea  to  the  jurisdiction  of 
the  court,  as  intimated  in  Bowden's  case,  it  is  not  such  a  plea  as  can 
be  interposed  by  authority  of  either  the  Code  or  the  decisions  of  the 
courts. 

The  writer  entertains  serious  doubts  of  the  correctness  of  the  de- 
cisions referred  to.  He  is  inclined  to  the  opinion  that  such  a  plea 
cannot  be  interposed  either  in  abatement  or  in  bar  of  a  prosecution, 
because  it  is  not  so  provided  by  our  Code,  and  is  neither  jurisdic- 
tional or  fundamental  in  its  nature.  Such  matter,  in  his  opinion, 
can  only  be  addressed  to  and  entertained  by  the  pardoning  power. 
Mr.  Bishop  says:  ''Doubtless,  in  most  cases,  the  mere  fact  that  an 
accomplice  testifies  as  a  witness  for  the  government,  freely  and  fully 
acknowledging  his  own  participation  in  the  offense,  will  constitute  an 
implied  agreement,  in  the  absence  of  an  express  one,  for  his  ex- 
emption from  further  prosecution.  But  where  the  testifying  was 
not  with  the  concurrence  of  the  State's  attorney,  and  there  was  no 
such  understanding  with  any  authorized  person,  or  evidence  even 
of  expectation,  it  was  held  not  to  be  adequate.  The  agreement  is 
that  the  accomplice  shall  disclose  all  he  knows,  honestly  and  fairly, 
and,  if  his  testimony  is  corrupt,  or  if  otherwise  his  disclosures  are 
only  partial,  he  gains  nothing,  and  his  confessions  may  be  used 
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against  him.  Bat  when  he  has  fulfilled  the  agreement  on  his  part, 
he  is  equitably  entitled  to  be  no  further  pursued  for  bis  own 
crime,  and  equally  whether  the  party  testified  against  is  convicted 
or  acquitted.  He  cannot  plead  this  acquired  right  in  bar;  and,  if 
the  attorney  for  the  State  refuses  to  recognize  it,  the  court  will 
simply  continue  the  canse  to  permit  him  to  apply  to  the  executive 
for  pardon."  (1  Bish.  Cr.  Proc,  §  1164.)  In  the  opinion  of  the 
writer  the  rule  above  quoted  is  the  true  one,  and  peculiarly  so  in  this 
State  in  view  of  the  fact  that  our  Code  defines  and  limits  the  pleas 
which  may  be  made  by  a  defendant  in  a  criminal  action. 

But,  even  if  the  Bowden,  Hardin  and  Harris  decisions  are  correct, 
they  are  not  applicable  to,  and  authoritative  in  this  case.  In  this 
case  the  agreement  on  the  part  of  the  defendant  was  not  to  testify 
in  behalf  of  the  State,  but  it  was  to  perform  certain  services  as  a 
detective  or  informer;  to  discover  and  assist  the  officers  of  the 
law  in  arresting,  etc.,  certain  thieves  and  violators  of  the  law.  We 
know  of  no  rule  of  law,  and  of  no  decision  of  any  court,  and  have 
been  cited  to  none,  which  would  authorize  a  court  in  entertaining  a 
plea  setting  up  such  an  agreement.  It  would  be  a  dangerous  prac- 
tice to  engraft  upon  the  criminal  law  of  this  or  any  other  State. 
This  court  will  not  attempt  to  make  such  an  innovation.  If  the 
good  faith  of  the  State  has  been  plighted,  and  the  services  of  a  party 
obtained  thereby,  it  is  the  province  of  the  executive  of  the  State, 
in  the  exercise  of  its  pardoning  power,  to  make  good  the  compact 
on  the  part  of  the  State.  It  is  a  matter  with  which  the  courts  have 
nothing  to  da 

II.  It  was  not  error  to  permit  the  State  to  prove  that  another 
horse  than  the  one  which  defendant  is  charged  with  stealing  was 
stolen  at  the  same  time  and  place,  and  was  found  in  the  possession 
of  another  person  at  the  same  time  and  place  that  defendant  was 
found  in  possession  of  the  one  he  is  accused  of  stealing.  It  was 
proved  that  this  other  person  and  the  defendant  were  together  in 
the  neighborhood  at  the  time  the  horses  were  stolen;  had  been 
companions  for  some  time  prior  thereto,  and  left  the  neighbor- 
hood together  on  the  night  of  the  theft,  and  were  found  together, 
a  hundred  miles  distant,  in  the  possession  of  the  two  stolen 
horses,  and  a  short  time  after  the  theft.  The  court  properly  in- 
structed the  jury  that  they  could  consider  this  testimony  for  the 
purpose  of  identifying  the  theft  of  which  defendant  was  on  trial, 
or  for  the  purpose  of  showing  the  intent  of  defendant  in  taking  the 
horse  found  in  his  possession,  or  in  making  out  the  guilt  of  the 
defendant  by  a  chain  of  circumstances  connected  with  the  crime  for 
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which  he  was  on  trial.    (Kelley  v.  The  State,  18  Texas  Ct.  App., 
262.) 

We  have  carefully  considered  the  charge  of  the  court  in  the  light 
of  the  objections  made  to  it  by  counsel  for  defendant,  and,  in  our 
opinion,  there  is  no  error  in  it.  It  presents  the  law  correctly  and 
plainly  upon  all  the  issues  raised  by  the  evidence,  and,  such  being 
the  case,  it  was  not  error  to  refuse  the  special  instructions  requested 
by  the  defendant. 

The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  March  10, 1886.] 


[No.  1994.] 
Jack  Thornton  v.  The  State. 

1.  Evidence  —  Executive  Pardon. — Judgments  of  conviction  in  two  felony- 

cases  were  introduced  by  the  defense  to  support  objection  to  the  competency 
of  a  material  witness  for  the  State.  The  State  met  the  objection  by  produc- 
ing the  charter  of  pardon  issued  by  the  Governor.  The  defense  objected 
that  the  knowledge  of  the  facts  to  which  he  proposed  to  testify  was  acquired 
by  the  witness  after  his  conviction  and  before  his  pardon,  and  that  the  Gov- 
ernor did  not  have  the  power  to  qualify  the  witness  to  testify  to  facts  which 
came  to  his  knowledge  while  a  convict.  Held,  that  the  objection  was  with- 
out merit,  and  that  the  admission  of  the  evidence  of  the  pardoned  convict 
did  not  infringe  the  rule  as  to  ex  post  facto  laws. 

2.  Practice  — Alibi— -Charge  of  the  Court.— See  the  opinion  for  a  charge 

of  the  court  upon  the  defense  of  alibi,  held  correct. 

3.  Same  —  Evidence.— The  statutory  rule  which  prohibits  a  conviction  upon  the 

uncorroborated  testimony  of  an  accomplice  does  not  apply  to  the  uncor- 
roborated testimony  of  a  felon  whose  competency  to  testify  has  been 
restored  by  pardon,  and  even  the  granting  of  a  new  trial  because  the  con- 
viction was  had  upon  such  questionable  evidence  is  a  discretionary  power 
conferred  upon  the  trial  court,  and  should  be  used  largely  with  reference  to 
the  nature  of  the  crime  of  which  the  witness  had  been  convicted. 

4.  Same — Charge  of  the  Court. —  However  correct  may  be  the  doctrine  that 

the  evidence  of  a  pardoned  convict  is  entitled  to  but  little  credit,  an  instruc- 
tion to  the  jury  to  discredit  his  testimony  or  to  receive  it  with  suspicion 
would,  under  the  practice  of  this  State,  be  error. 

5.  Murder— Evidence  — Burden  of  Proof.— If,  upon  a  murder  trial,  it  be- 

comes a  material  question  whether  blood  found  upon  the  clothing  of  the 
defendant  is  human  blood  or  animal  blood,  the  onus  of  having  the  same 
analyzed  devolves  upon  the  party  who  seeks  to  use  the  presence  of  the  blood 
at  a  material  fact  in  the  case.  A  judgment  of  conviction,  however,  cannot 
be  reversed  merely  because  the  prosecuting  counsel,  in  his  argument,  errone- 
ously contended  that  the  duty  of  analyzing  the  blood  devolved  upon  the 
defendant. 
6.  Same— Fact  Case.— See  the  statement  of  the  case  for  evidence  held  suf- 
ficient to  support  a  conviction  for  murder  in  the  first  degree. 
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Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below 
before  the  Hon.  W.  H.  Burkhart. 

The  indictment  in  this  case  charged  the  appellant  with  the  murder 
of  his  wife,  Maria  Thornton,  in  Fort  Bend  county,  Texas,  on  the 
9th  day  of  April,  1884.  His  trial  resulted  in  his  conviction  of 
murder  of  the  first  degree,  and  his  punishment  was  affixed  at  a  life 
term  in  the  penitentiary. 

C.  W.  Purnell  was  the  first  witness  for  the  State.  He  testified 
that  in  April,  1884,  be  was  a  deputy  sheriff  of  Fort  Bend  county. 
On  or  about  the  9th  day  of  that  month  the  witness  was  notified 
by  one  Dan  Allen  of  the  death  of  the  girl  Maria.  He  repaired 
immediately  to  the  point  indicated  by  Dan  Allen,  and  there  found 
the  body  of  the  deceased  lying  in  an  old  field  about  one  hundred 
yards  distant  from  an  old  house.  Her  throat  was  cut  from  ear  to  ear, 
and  her  clothes  were  very  bloody.  The  ground  near  the  point  where 
the  body  lay  indicated  a  recent  struggle.  At  several  points  between 
the  old  house  and  the  body  the  witness  found  distinct  traces  of 
blood,  there  being  more  blood  at  a  place  about  twenty  steps  from 
where  the  body  was  lying.  The  defendant  was  at  the  body  when 
the  witness  arrived.  He  manifested  no  distress  over  the  death  of 
his  wife.  Witness  observed  a  little  blood  on  defendant's  hat,  and 
some  on  his  shirt,  and  called  his  attention  to  it.  A  little  later  the 
witness  observed  that  the  defendant  was  wearing  an  old  apron,  in 
an  evident  effort  to  conceal  the  blood  on  the  shirt.  He  asked  de- 
fendant how  the  blood  got  on  his  shirt,  and  he  replied  that  it  came 
from  a  hog  he  had  killed.  On  that  evening  the  witness  arrested 
the  defendant,  and  also  Anderson  Watkins,  Wake  Rector  and  Wade 
Hunter,  and  confined  them  in  jail.  Hunter,  Rector  and  Watkins 
were  discharged  upon  the  examining  trial.  Rector  and  Watkins 
were  brothers-in-law  to  the  defendant,  and  Wade  Hunter  was  his 
nephew.  Quite  a  crowd  of  negroes  were  about  the  body  when  the 
witness  arrived.  A  short  time  before  the  death  of  the  girl  Maria, 
the  witness  arrested  the  defendant  upon  a  oharge  of  seduction. 
Defendant  gave  an  appearance  bond  to  secure  his  attendance  upon 
the  district  court  of  Fort  Bend  county,  which  was  to  convene  on 
the  fourth  Monday  in  April,  1884.  The  body  lay  at  a  point  in  the 
field  some  seven  or  eight  hundred  yards  from  the  house  of  old  Jack 
Thornton,  the  defendant's  father,  and  about  three  hundred  yards 
from  the  Brazos  river.  Dan  Allen's  house  was  about  four  hundred 
and  fifty  yards  from  where  the  body  lay,  and  on  the  opposite  side 
of  the  river.  A  few  small  bushes  and  some  undergrowth  inter- 
vened between  the  body  and  Dan  Allen's  house,  but  one  could  see 
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from  one  point  to  the  other.  The  blood  from  the  deceased  girl's 
throat  appeared  to  have  spurted  considerably  at  the  point  where  a 
straggle  was  indicated  by  the  condition  of  the  ground.  Defendant 
was  a  slender  stripling  at  the  time  of  the  death  of  his  wife.  She 
was  a  small  girl. 

C.  1L  Ferguson,  district  clerk  of  Fort  Bend  county,  identified  in- 
dictment number  1790  as  an  indictment  returned  by  the  grand  jury 
of  Fort  Bend  county  at  the  October  term,  1883,  charging  the  de- 
fendant with  the  seduction  of  Maria  Glenn,  the  deceased.  The  said 
indictment  was  then  read  in  evidence,  and  the  witness  read  from  the 
minutes  of  the  court,  of  May  13th,  the  entry  of  the  dismissal  of  the 
same  by  the  State  upon  the  ground  of  the  defendant's  subsequent 
marriage  to  the  injured  party. 

Chaney  Glenn,  the  mother  of  the  deceased,  testified,  for  the  State, 
that  she  last  saw  her  daughter,  the  deceased,  alive  on  the  morning 
of  Wednesday,  April  9, 1884.  Deceased  left  witness's  house  on  that 
morning  to  go  to  Richmond  for  the  purpose  of  marrying  the  defend- 
ant. On  the  next  day  the  witness  saw  her  dead  body  in  what  was 
known  as  the  old  "Nolen  field."  Her  throat  was  cut  from  ear  to 
ear  and  her  clothing  was  very  bloody.  The  deceased  then  had  a 
baby  about  seven  months  old,  the  paternity  of  which  was  generally 
attributed  to  the  defendant.  The  baby  was  found  in  the  old  house 
known  as  Jack  Menken's  house,  about  one  hundred  yards  from  where 
its  dead  mother  lay.  It  was  still  alive,  bnt  so  very  weak  it  could 
scarcely  cry.  The  deceased  was  living  with  the  witness  at  the  time 
of  her  death,  but  had  lived  with  the  family  of  the  defendant's  father. 
Witness's  bouse  was  about  a  mile  distant  from  the  house  of  old  Jack 
Thornton,  defendant's  father,  at  which  house  defendant  lived,  but 
it  was  on  the  opposite  side  of  the  river.  The  deceased  went  to  see 
the  defendant  on  April  8th,  the  day  before  her  death,  about  going 
to  Richmond.  Early  on  Thursday  morning,  the  day  after  the  mar- 
riage of  defendant  and  deceased,  defendant  and  his  sister  Caroline 
came  to  a  point  on  the  river  opposite  the  witness's  house,  and  called 
the  deceased.  The  witness  told  defendant  that  the  deceased  was 
not  at  her  house,  and  had  not  been  there  since  the  morning  before. 
Defendant  said  that  on  the  evening  before  he  told  her  to  go  home, 
fix  up  her  things  and  have  them  at  the  river  on  that  morning,  when 
he  would  take  them  and  her  to  his  father's  house,  where  he  was 
staying.  Defendant  then  promised  to  go  in  searoh  of  the  deceased, 
and  left,  ostensibly  for  that  purpose.  About  11  o'clock  on  that  day 
witness  went  to  old  man  Jack  Thornton's  bouse,  and  found  the  de- 
fendant at  work  in  the  field.    She  told  him  that  her  daughter  was 
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missing,  and  that  he  and  the  others  must  turn  out  and  help  hunt  for 
her.  Defendant  then  left  the  field  with  Wake  Rector  and  Wade 
Hunter  to  hunt  for  the  deceased.  On  Thursday  morning  the  wit 
ness,  in  company  with  Jack  Menken,  met  Louis  Williams  in  Colonel 
Ellis's  pasture.  This  was  about  11  o'clock.  Louis  Williams  was  on 
horseback.  The  body  of  the  deceased  was  found  near  the  trail 
which  led  from  old  man  Jack  Thornton's  house  to  the  witness'* 
bouse,  via  the  Menken  crossing.  The  deceased  went  to  defendant's 
house  on  the  day  before,  and  was  married  to  the  defendant.  Henry 
Williams  went  witU  her. 

Henry  Williams  testified,  for  the  State,  that  on  Tuesday,  the  sec 
ond  day  before  the  body  of  the  deceased  was  found,  the  latter  went 
to  the  defendant's  house  to  get  married.  Witness  went  with  ber. 
They  met  the  defendant  and  his  brother  Mitchell  in  the  field.  The 
deceased  told  defendant  that  she  was  ready  to  go  to  Richmond 
The  defendant,  in  reply,  told  the  deceased  that  the  horses  were  ont; 
to  go  back  home  and  return  the  next  day,  when  they  would  go  to 
Richmond  and  get  married.  The  deceased  went  on  up  to  the  house, 
and  the  witness  lingered  about  the  place  where  they  met  defendant 
and  his  brother  Mitchell.  When  the  deceased  had  passed  out  of 
earshot,  witness  heard  Mitchell  Thornton  say  to  the  defendant: 
"  Jack,  you  can  kill  her  to-morrow."  Defendant  replied :  "That is 
all  right."  Defendant  then  turned  to  witness  and  told  witness  that 
he  would  keep  coming  to  the  field  until  he  got  himself  killed.  At 
that  time  the  witness  saw  a  razor  in  the  defendant's  pants-pocket 
Witness  did  not  tell  the  deceased  of  this  occurrence.  He  first  told  it 
to  Ida  Ella  Smith,  her  mother  and  father,  and  John  Glenn,  with 
whom  witness  lived.  He  did  not  tell  them  until  after  the  killing. 
Witness  did  not  know  at  the  time  what  defendant  and  Mitchell 
Thornton  were  talking  about. 

Patsey  Mills  testified,  for  the  State,  that  she  saw  the  defendant 
and  the  deceased  on  their  way  home  from  Richmond  after  their 
marriage  on  Wednesday.  They  passed  witness's  house  in  the  even- 
ing, the  defendant  a  quarter  of  an  hour  ahead  of  the  deceased,  fie 
rode  by  witness's  house  in  a  lope,  and  was  whistling. 

Anderson  Watkins  testified,  for  the  State,  that  the  defendant  and 
the  deceased  passed  by  his  house  on  their  way  home  from  their 
marriage.  Defendant  did  not  get  down,  but  when  he  got  to  wit- 
ness's house  he  called  to  the  deceased  to  go  on  home  that  night,  and 
to  have  her  things  at  the  river  on  the  next  morning,  and  that  he 
would  get  them  and  her,  and  take  them  to  his  father's  house,  where 
he  was  then  living.    On  the  next  morning,  when  it  was  annoanoed 
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that  the  deceased  was  missing,  the  witness,  his  wife,  defendant,  old 
man  Jack  Thornton  and  bis  family  turned  oat  to  hnnt  for  the  de- 
ceased. Witness  and  his  wife  went  towards  the  old  house  in  the 
field,  and  the  defendant  and  the  others  went  to  the  river  lower 
down.  The  deceased's  babe  was  found  in  the  old  house,  and  her 
body  was  found  in  the  field  about  seventy-five  yards  from  the  old 
house.  Witness  then  went  to  the  river  and  reported  his  discovery  to 
Chaney  Glenn,  the  deceased's  mother,  and  Chaney  repaired  to  the 
body.  On  bis  return  to  the  body,  the  witness  found  the  defendant 
and  other  searchers  present.  The  body  was  found  about  half  a  mile 
from  the  trail  which  led  from  old  Jack  Thornton's  house  to  the 
river  crossing.  Witness  remained  with  the  body  until  nearly  sun- 
down, when  he  started  home.  On  his  way  home  he  met  Mr.  Char- 
ley Purnell,  and  returned  with  him  to  the  body.  Witness  was  at  the 
body  while  Henry  Smith  was  there.  Henry  Smith  asked  the  de- 
fendant why  he  did  not  run  away.  Defendant  replied  that  he  had 
done  nothing  for  which  he  should  run  away.  Smith  was  the  only 
person  present  who  undertook  to  persuade  the  defendant  to  flee. 
Purnell  arrested  the  witness  on  that  evening.  Witness  lived  within 
half  a  mile  of  old  man  Jack  Thornton.  He  knew  of  no  hogs  being 
killed  at  Thornton's  on  Tuesday- evening. 

J.  W.  Harper  testified,  for  the  State,  that  he  was  present  in  the 
county  clerk's  office  on  Wednesday,  April  9,  1884,  when  defendant 
and  deceased  were  married.  At  the  conclusion  of  the  marriage 
ceremony,  the  defendant  asked  Judge  Somerville  where  he  could 
get  a  divorce  from  the  deceased.  When  informed  by  several  that 
he  could  not  get  a  divorce,  the  defendant  appeared  worried  and 
angry.  The  deceased  said  that  she  did  not  want  a  divorce.  De- 
fendant had  on  his  soiled  working  clothes.  Witness  was  close  to 
the  defendant  when  the  marriage  ceremony  was  performed,  but  saw 
no  blood  on  bis  shirt.  H.  Oglesby  and  H.  L.  Somerville  testified  to 
substantially  the  same  facts  stated  by  Harper. 

Henrietta  Allen  testified,  for  the  State,  that  she  was  the  wife  of 
Dan  Allen.  She  lived  at  the  Brown  place  on  the  bank  of  the  Brazos 
river.  On  Tuesday  the  deceased  told  witness  that  she  was  going  to 
be  married  to  the  defendant  on  Wednesday, — the  next  day.  About 
sundown  on  Wednesday  evening  the  witness  saw  the  deceased,  on 
the  opposite  side  of  the  river,  walking  towards  the  old  Menken 
house,  with  her  baby  in  her  arms  and  a  bundle  in  her  hand.  The 
baby  wore  a  white  bonnet.  The  defendant  followed  her  at  a  dis- 
tance of  about  one  hundred  yards.  They  were  then  about  two  hun- 
dred yards  distant  from  the  old  Menken  house.    The  witness  told 
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her  husband,  Dan  Allen,  and  John  Glenn,  about  seeing  the  defend- 
ant and  deceased  on  that  evening.  Glenn  came  to  witness's  house 
on  Thursday  and  told  witness  that  deceased  did  not  go  home  on  the 
night  before.  Witness  told  Glenn  about  seeing  the  deceased  and 
defendant  on  the  same  evening  not  long  after  she  saw  them.  She 
did  not  mention  the  matter  to  her  husband  until  the  next  day. 

Louis  Williams  was  next  tendered  as  a  witness  for  the  State.  The 
defense  objected  to  his  competency  as  a  witness  upon  the  ground 
that  he  was  then  a  convict,  serving  sentence  under  two  convictions 
for  forgery.  To  support  the  objection  certified  copies  of  the  records 
of  the  district  court  of  Caldwell  county,  showing  his  conviction  in  two 
cases  for  forgery,  his  sentence  under  the  said  convictions,  and  the 
records  of  the  penitentiary  showing  his  confinement  in  the  same 
under  his  sentences,  were  introduced  by  the  defendant,  and  proof 
adduced  that  at  the  time  of  the  death  of  the  deceased  the  defend- 
ant was  in  the  employ  of  Colonel  S.  A.  Ellis,  under  contract  with 
the  State.  The  State  met  the  objection  by  producing  the  charter  of 
pardon,  issued  by  the  Governor,  extending  to  the  propiosed  witness 
full  pardon  in  both  cases,  the  said  pardon  reciting  that  the  convict 
hud  served  nearly  the  whole  of  the  combined  terms,  and  that  the 
pardon  was  granted  upon  the  recommendation  of  the  district  attorney, 
who  desired  to  use  the  said  convict  as  a  witness  in  important  cases. 
The  defense  persisted  in  its  objection,  but  the  objection  was  over- 
ruled, and  the  said  Louis  Williams  was  held  to  be  a  competent  witness. 

The  witness  testified  that  he  knew  the  defendant  and  knew  the 
deceased  in  her  life-time.  The  witness  last  saw  the  deceased  alive 
on  the  evening  of  April  9, 1884,  in  an  old  field  in  Colonel  Ellis's  past- 
ure, when  the  witness  was  riding  through  the  pasture  hunting  mules. 
The  deceased  was  then  going  down  the  trail  through  the  field,  in  the 
direction  of  the  river  crossing.  The  defendant,  whittling  on  a  stick, 
followed  some  seventy-five  yards  behind  the  deceased.  Witness 
heard  them  talking  after  he  had  passed  the  defendant  some  seventy- 
five  yards,  and  he  also  heard  the  defendant  speak  to  some  one  across 
the  river.  Defendant  and  deceased  were  both  walking  when  wit- 
ness saw  them,  the  deceased  having  her  baby  and  a  shawl  ia  her 
arms.  Witness  passed  deceased  and  defendant  at  a  point  nearly 
opposite  Dan  Allen's  house.  Witness  rode  on  by  old  man  Jack 
Thornton's  house,  aijd  was  hailed  by  Jack  Thornton,  Senior,  who 
told  him  that  the  defendant  and  the  deceased  were  married  on  that 
day.  Witness  remarked  that  he  had  just  met  them,  and  that  if  he 
had  known  of  defendant's  marriage  he  would  have  deviled  him  about 
it.    Witness  remained  talking  with  old  Jack  some  fifteen  minutes. 
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During  that  time  witness  beard  some  one  screaming,  the  screams 
coming  from  the  vicinity  towards  which  defendant  and  deceased 
were  going  when  witness  passed  them.  Witness  asked  old  man 
Jack  what  the  screaming  meant,  and  he  said  that  it  was  merely 
somebody  hallooing.  Witness  then  left  old  Jack,  with  the  remark 
that  he  would  see  if  any  one  had  fallen  into  the  river.  He  started 
towards  the  point  from  which  he  thought  the  screaming  came. 
When  he  had  gone  down  the  river  two  or  three  hundred  yards,  wit- 
ness heard  Mr.  Ransom  and  Caswell  Ellis  coming  with  the  mules, 
and  soon  fell  in  with  them,  but  left  them  again  in  the  old  Nolen 
field,  witness  going  up  and  Ransom  and  Ellis  down  the  river.  Wit- 
ness did  not  pass  the  old  Menken  house  after  he  separated  from 
Ransom  and  Ellis.  Witness  was  out  in  the  pasture  on  the  next 
morning,  his  business  being  that  of  stock-minder  for  Colonel  Ellis. 
On  that  morning  he  met  Chaney  Glenn  and  Jack  Menken.  Chaney 
asked  witness  if  he  had  killed  her  daughter.  Witness  told  her  that 
he  had  not,  and  told  here  where  he  saw  the  deceased  and  the  defend- 
ant on  the  evening  before.  Chaney  and  Menken  were  then  going 
in  the  direction  of  old  Jack  Thornton's  house. 

The  defendant  was  in  his  working  clothes  and  in  bis  shirt  sleeves 
when  the  witness  saw  him  and  deceased  in  the  pasture  on  the  even- 
ing before  the  discovery  of  the  body.  Witness  passed  deceased  and 
defendant  on  that  evening  about  three  hundred  yards  from  old 
Jack's  house.  It  was  between  six  and  seven  hundred  yards  from 
old  Jack's  house  to  the  Menken  house.  The  sun  was  about  an  hour 
high  when  witness  passed  deceased  and  defendant  on  the  evening 
in  question.  Timber  was  growing  between  the  point  where  witness 
passed  them  and  Dan  Allen's  house,  but  there  was  a  gap  through 
which  a  person  could  see  from  one  point  to  the  other.  Witness  de- 
nied that  he  told  P.  B.  Fowler  that  he  said  nothing  about  meeting 
the  defendant  and  deceased  in  the  pasture  until  after  he  was  accused 
of  the  murder.  He  denied  that  he  told  Fowler  that  he  did  not  see 
the  defendant  have  either  a  knife  or  razor  when  he  passed  him.  He 
did  tell  Fowler  that  he  did  not  know  whether  deceased  was  whittling 
with  a  knife  or  a  razor.  Witness  denied  that  he  told  Eaton,  at  his 
house,  that  he  did  not  see  either  the  defendant  or  the  deceased  in 
the  pasture  on  the  day  the  latter  was  supposed  to  have  been  killed. 
Witness  told  Chaney  Glenn  and  Jack  Menken,  on  the  next  morn- 
ing, and  Mr.  Bertrand  on  the  evening  of  the  next  day,  that  he  saw 
the  defendant  and  the  deceased  in  the  pasture  on  the  evening  when 
the  murder  is  supposed  to  have  been  committed. 

Henry  Smith  was  the  next  witness  for  the  State.    He  testified 
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that  defendant  and  several  other  parties  were  about  the  body  when 
witness  reached  it.  From  the  body  the  witness,  defendant,  Wake 
Rector  and  Wade  Hunter  went  over  the  trail  leading  to  the  body,  and 
examined  the  ground.  Witness  asked  defendant  where  the  first  cut- 
ting wa3  done.  He  pointed  out  a  place  and  said:  "The  first 
cutting  was  here."  He  then  pointed  out  another  place  and  said : 
44  She  fell  here.  Whoever  killed  her  must  have  started  to  carry  her 
body  to  the  bayou."  Witness  said  in  reply :  "  Yes."  Wade  Hun- 
ter, Wake  Rector,  Ki  Autry  and  Anderson  Watkins  heard  the  con- 
versation in  which  these  statements  were  made.  In  the  presence  of 
the  same  parties  witness  charged  defendant  with  the  murder  of  the 
deceased.  He  did  not  deny  the  charge,  but  said  nothing  and  looked 
down.  Witness  then  asked  him  why  he  had  not  run  off.  He  re- 
plied :  "  I  did  not  know  where  to  go."  Witness  said :  "  That's  so, 
Jack;  you  don't  know  any  place  to  go  except  to  Richmond  and  to 
Ike  Peoples's."  At  this  point  of  the  conversation,  Hunter  and  Rec- 
tor said  that  defendant's  father  had  offered  the  defendant,  on  the 
night  before,  $100  and  the  best  horse  he  had,  to  enable  him  to  es- 
cape, and  tried  to  persuade  him  to  leave  the  country.  The  witness 
testified,  on  the  examining  trial,  but  did  not  then  swear  that,  in  his 
conversation  with  the  defendant  at  the  body,  he  asked  defendant 
where  he  supposed  the  first  cutting  was  done,  and  that  defendant 
pointed  out  a  place  and  said  that  he  supposed  the  first  cutting  was 
done  there,  and  then  pointed  out  another  place  at  which  he  supposed 
the  second  cutting  was  done.  Witness  did  not  testify  on  the  exam- 
ining trial  that  he  asked  the  defendant  how  he  accounted  for  the 
removal  of  the  body  from  the  bloodiest  part  of  the  ground,  as  there 
was  no  drag,  and  that  defendant  replied  that  he  did  not  know  how 
to  account  for  it,  nor  that  witness  then  told  defendant  that  it  looked 
as  if  the  person  who  killed  her  had  started  to  carrying  her  body  to 
the  bayou,  and  that  the  defendant  said:  "Yes,  it  looks  so."  Wit- 
ness denied  that  he  told  Judge  J.  W.  Parker,  near  the  court-bouse, 
on  the  day  of  the  trial,  that  he,  witness,  asked  the  defendant  "how 
he  was  going  to  get  out  of  this  thing,"  and  that  the  defendant  re- 
plied that,  since  he  was  not  in  it,  he  had  no  occasion  to  get  out  of 
it  Witness  denied  that,  in  front  of  Bassett  &  Blakeley's  store  in 
Richmond,  he  told  Wade  Hunter  and  Wake  Reotor  that  they  ought 
to  swear  on  the  trial  that  the  defendant  killed  the  deceased,  in  order 
to  purify  their  reputations  in  the  community. 

Ellis  Jones  testified,  for  the  State,  that,  at  the  body,  he  saw  some 
blood  spots  on  the  defendant's  hat,  and  some  small  blood  spots  on 
his  shirt.    Witness's  attention  was  called  to  the  blood  on  defend- 
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ant's  hat  by  Mr.  Purnell's  question  to  defendant  respecting  the  man- 
ner in  which  he  got  it  on  his  hat.  To  that  question  the  defendant 
replied  that  he  "  reckoned  it  was  not  blood,  but  was  a  scorched 
place."  There  was  a  scorched  place,  and  a  blood  spot  as  well,  on 
the  defendant's  hat.  Purnell  then  called  defendant's  attention  to 
the  blood  spots  on  his  shirt,  and  asked  how  they  came  there.  He 
replied  they  came  from  two  hogs  which  he  helped  to  kill  two 
days  previous.  Defendant  showed  no  distress  over  the  death  of  his 
wife,  but  said  that  it  hurt  him  to  be  accused  of  her  murder.  De- 
fendant had  an  apron  about  his  shoulders.  Witness  was  looking 
closely  for  every  little  circumstance  that  would  throw  any  light  on 
the  murder.  Wade  Hunter  and  Wake  Rector  did  not  tell  Henry 
Smith,  in  the  bearing  of  the  witness,  that  the  defendant's  father, 
on  the  night  before,  offered  the  defendant  a  hundred  dollars  and  his 
best  horse,  and  tried  to  persuade  him  to  leave  the  country.  Henry 
Smith  and  the  defendant  did  not  have  a  conversation  at  the  body 
that  witness  heard,  in  which  Smith  asked  the  defendant  where  the 
first  cutting,  etc.,  was  done,  as  testified  by  Henry  Smith.  Witness 
heard  no  conversation  of  the  kind  related  by  Smith. 

Elder  Menken  testified,  for  the  State,  that  he  went  with  Chancy 
Glenn  to  Ellis's  pasture  on  the  morning  that  the  body  was  found. 
They  went  to  old  man  Jack  Thornton's  field  about  10  o'clock,  meet- 
ing Louis  Williams  on  the  way.  Defendant  and  all  of  Thornton's 
family  were  working  in  the  field.  Chaney  hallooed  to  the  defend- 
ant that  her  daughter  was  missing,  and  that  all  hands  must  turn 
out  and  hunt  her.    Witness  returned  home. 

Jake  Sullivan,  for  the  State,  testified  that  he  was  at  Letitia 
Smith's  house  on  the  night  of  the  day  that  the  defendant  and  the 
deceased  were  married.  Defendant  came  to  Letitia's  house,  walk- 
ing, after  dark.  He  told  Letitia,  in  the  witness's  presence  and  hear- 
ing, that  he  was  troubled,  and  had  worked  none  on  that  evening, 
but  had  been  asleep  under  an  oak  tree  in  the  woods,  all  evening. 

Sophie  Smith  testified  that  the  defendant  came  to  the  house  of 
her  mother,  Letitia  Smith,  between  sundown  and  dark  on  the  even- 
ing of  his  marriage.  He  came  on  horseback.  Letitia  asked  him 
if  he  was  married.  He  replied  that  he  was,  and  that  he  married 
against  his  will,  but  was  going  to  get  a  divorce  when  the  district 
court  met.  He  said  that  he  was  troubled ;  that  he  left  his  wife  on 
the  court-house  steps  and  went  to  the  woods,  where  he  lay  down 
under  a  tree  and  had  slept  all  evening.  Defendant  then  brought 
Letitia  a  bucket  of  water  and  rode  home.  Jake  Sullivan  was  not 
present  at  the  conversation  between  defendant  and  Letitia.    He 
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came  just  as  defendant  was  leaving,  and  told  defendant  that  he 
wanted  a  talk  with  him.  Defendant  answered  that  he  was  in  a 
harry  and  could  not  talk.  Defendant  was  as  lively  as  usual  on  that 
occasion.  He  appeared  in  no  wise  strange.  He  left  singing  a  song 
common  among  the  convicts  working  in  the  neighborhood.  Wit- 
ness observed  no  blood  about  his  clothes  or  person. 

Letitia  Smith  testified  substantially  as  did  the  witness  Sophie. 
She  explained  that  Jake  Sullivan  arrived  at  her  house  while  defend- 
ant was  gone  to  the  lake  to  get  her  a  bucket  of  water.  Sullivan 
heard  none  of  the  conversation  between  witness  and  defendant 
Quite  a  number  of  convicts  were  at  work  around  old  Jack  Thorn- 
ton's bouse  at  the  time  of  the  murder. 

Charity  Thomas  testified,  for  the  State,  that  she  was  present  at 
the  marriage  of  the  defendant  and  deceased.  Defendant,  as  soon 
as  the  ceremony  was  over,  said  that  he  wanted  a  divorce  and  talked 
to  Judge  Somerville  about  getting  one.  Judge  Williams  told  wit- 
ness to  talk  to  the  young  couple  and  try  to  get  them  reconciled  to 
each  other.  Witness  accordingly  followed  defendant  and  deceased 
out  of  the  court-house,  and  on  reaching  the  corner  of  the  court-house 
found  the  deceased  in  tears.  Witness  asked  her  what  was  the  mat- 
ter, and  she  replied :  "  Jack  has  threatened  to  kill  me  this  evening." 
Defendant  said:  "Yes,  I  said  so,  and  I  meant  what  I  said,  and  I 
won't  take  it  back."  The  witness  remarked  to  deceased :  "He is 
joking;  go  home  and  live  like  white  folks."  Defendant  was  ap- 
parently very  angry.    The  State  closed. 

P.  B.  Fowler  was  the  first  witness  for  the  defense.  He  testified 
that  at  the  last  term  of  the  district  court  be  heard  the  witness  Louis 
Williams  tell  Lawyer  Parker  that  when  he  met  the  defendant  and 
deceased  in  the  pasture,  defendant  was  walking  along  the  trail  forty 
or  fifty  yards  in  the  rear  of  deceased,  twirling  a  small  stick,  and 
that  if  defendant  had  a  knife  or  razor  he,  Williams,  did  not  see  it 
He  also  told  Parker  that  he  did  not  tell  any  one  of  having  met  the 
defendant  and  deceased  on  that  evening,  until  after  he  was  accused 
of  the  murder.  During  his  conversation  with  Parker  the  witness 
Williams  became  very  restless  and  uneasy,  and  in  fact  showed  signs 
of  conscious  guilt. 

William  Eaton  testified,  for  the  defense,  that,  at  a  festival  at  his 
house,  some  time  after  the  killing,  he  asked  the  witness,  Louis  Will- 
iams, about  having  met  the  defendant  and  deceased  in  the  pasture 
on  the  evening  of  the  killing.  Williams  said  that  it  was  not  true 
that  he  saw  them  in  the  pasture  on  that  evening,  and  that  he  knevr 
nothing  about  their  being  there. 
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Jack  Thornton,  defendant's  father,  testified,  for  the  defense,  that 
he  came  to  Richmond  with  defendant  and  deceased  when  they  were 
married,  and  bought  the  license  for  them.  Witness  was  perfectly 
willing  for  the  marriage  to  take  place.  Witness,  defendant  and 
deceased  left  the  court-house  together  after  some  talk  between  de- 
fendant, Judge  Somerville  and  others  about  a  divorce,  to  which  wit- 
ness paid  no  attention,  thinking  that  the  white  folks  were  joking 
the  defendant.  The  witness  separated  from  defendant  and  deceased 
in  the  town  of  Richmond,  and  the  witness  saw  no  more  of  deceased 
until  he  saw  her  dead  body.  The  defendant  and  the  deceased  left 
town  before  the  witness  did,  and  witness  did  not  overtake  tbena. 
When  witness  got  home,  he  found  that  defendant  had  eaten  his  din- 
ner and  was  at  work  in  the  corn  field.  Witness,  after  getting  hjs 
dinner,  started  to  join  defendant  at  work  in  the  field,  when  the  con- 
vict Louis  Williams  rode  up  from  the  inside  of  Colonel  Ellis's  past- 
ure. Witness  and  Williams  talked  at  the  fence  perhaps  fifteen 
minutes.  Williams  asked  some  question  about  the  defendant,  and 
witness  said:  "Jack  is  married."  Williams  replied:  "If  I  coirtd 
see  him  I  would  devil  him  about  it."  Witness  then  pointed  out  the 
place  where  defendant  was  at  work,  and  told  Williams  that  he  could 
see  him  by  riding  down  the  fence.  About  this  time  the  approach 
of  some  white  men,  with  a  bunch  of  horses,  was  heard,  and  Will- 
iams left,  going  towards  them.  Witness  then  went  to  the  field 
where  defendant  was  at  work,  and  the  two  worked  until  nearly 
dark.  They  went  home  together,  when  defendant  got  his  horse  and 
went  to  Letitia  Smith's.  He  returned  within  the  next  hour  and 
went  to  bed.  Defendant  did  not  dress  up  when  he  went  to  get 
married,  but  wore  the  same  clothes,  including  the  shirt,  be  had  on 
the  day  before,  when  he  and  some  other  boys  killed  two  hogs  for 
witness.  Williams  said  nothing  to  witness  about  seeing  defendant 
and  deceased  in  the  pasture.  Witness  heard  no  hallooing  or  scream- 
ing while  Williams  was  at  his  house. 

Lucy  Watkins  was  the  next  witness  for  the  defendant  She  testi- 
fied that  defendant  and  deceased  came  to  her  house  after  their  mar- 
riage on  Wednesday  evening.  Defendant  went  on  home,  and 
deceased  ate  her  dinner  at  witness's  house,  some  time  after  which, 
a  girl  having  brought  her  baby  to  her,  the  deceased  got  across  the 
fence  into  Colonel  Ellis's  pasture  and  started  home.  Witness  heard 
defendant  tell  deceased  to  be  at  the  river  early  on  the  next  morning 
when  he  would  transfer  her  and  them  to  his  father's  house. 

E.  E.  Ransom  testified,  for  the  defense,  that  he  and  Caswell  Ellis 
were  in  the  pasture  on  the  same  day  that  the  convict  Williams 
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olaimed  to  have  met  defendant  and  deceased.  They  passed  within 
two  hundred  and  fifty  yards  of  the  old  house  in  which  the  baby 
was  found.  They  sent  Williams  up  the  river  and  went  down 
it  themselves,  and  finding  the  horses  they  were  looking  for  they 
returned  over  the  trail  on  which  Williams  claimed  to  have  met  the 
defendant  and  the  deceased.  They  were  separated  from  Will- 
iams not  longer  than  forty  minutes.  Witness  did  not  see  either  the 
defendant  or  the  deceased  on  that  day.  The  trail  described  ooald 
not  be  seen  from  Dan  Allen's  house,  according  to  witness's  recollec- 
tion. The  view  between  the  two  points,  the  witness  thought,  would 
be  obstructed  by  a  growth  of  trees  on  a  second  bank  of  the  river. 
At  all  events  it  would  require  an  extraordinary  eye-sight  to  identify 
a  person  that  distance,  or  to  determine  whether  at  that  distance 
a  child  had  on  a  bonnet  or  a  handkerchief.  Witness  heard  no  scream- 
ing in  the  pasture  on  that  evening.  Witness  had  known  old  Jack 
Thornton  for  years  as  a  man  of  exemplary  honesty  and  truthful- 
ness. He  had  known  the  defendant,  since  his  birth,  as  a  remark- 
ably industrious,  hardworking,  quiet  and  thoroughly  reliable  boy. 
Louis  Williams  as  a  convict  was  an  exceptionally  good  and  attentive 
man  to  his  business,  and  was  entirely  trustworthy. 

Dan  Allen  testified,  for  the  defense,  that  John  Glenn  came  to 
talk  to  him  about  this  case.  He  told  the  witness  that  if  he,  witness, 
would  know  something  about  the  case,  he,  John  Glenn,  would  divide 
all  of  his  future  earnings  with  him.  After  John  Glenn  had  talked 
with  witness's  wife,  she  told  witness  about  seeing  defendant  and 
deceased  across* the  river  on  Wednesday  evening.  Witness  never 
before  heard  his  wife  speak  of  seeing  defendant  and  deceased  on 
Wednesday  evening  until  after  John  Glenn  talked  to  her.  Witness 
became  satisfied  in  his  own  mind  that  John  Glenn  had  succeeded  in 
over-persuading  his,  witness's,  wife. 

Cross-examined,  witness  stated  that  he  was  unwilling  to  testify 
that  his  wife  had  sworn  to  a  lie,  but  he  believed  that  she  had  been 
over-persuaded  by  John  Glenn.  After  some  hesitation  witness  said 
that  his  wife,  on  the  night  of  the  killing,  but  after  John  Glenn  had 
been  to  see  her,  told  him  about  seeing  defendant  and  deceased  in 
the  pasture.  Witness  was  not  at  home  when  Glenn  talked  to  his 
wife  about  the  matter.  Witness  told  his  wife  not  to  go  to  court 
and  testify  to  facts  she  knew  nothing  about.  He  also  told  her  that 
he  knew  Glenn  had  over-persuaded  her. 

Wade  Hunter,  for  the  defense,  testified  that  he  saw  the  defendant 
when  he  started  to  Richmond  to  get  married.  He  saw  the  defend- 
ant working  in  the  field  after  his  return  from  Richmond.    Defend- 
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ant  wore  his  every-day  clothes  to  his  wedding.  Witness  was  at  the 
body  soon  after  it  was  fonnd.  He  heard  Henry  Smith  tell  the  de* 
fendant  to  run  off.  Defendant  replied  that  he  had  done  nothing  to 
ran  from,  and  was  not  going.  The  witness  did  not  tell  Henry 
Smith  that  the  defendant's  father  offered  him  a  horse  and  a  hun- 
dred dollars,  and  tried  to  persuade  him  to  flee  the  country.  No 
such  conversations  between  Smith  and  defendant  occurred  at  the 
body  of  the  deceased  as  those  detailed  by  the  witness  Henry  Smith 
when  on  the  stand.  Henry  fimith,  in  June,  told  witness  and  Wake 
Rector,  in  front  of  Bassett  &  Blakeley's  store  in  Richmond,  that 
they  ought  to  swear  on  the  trial  that  the  defendant  killed  the  de- 
ceased in  order  to  benefit  their  reputations  in  the  community.  Wit- 
ness, Wake  Rector  and  the  defendant  killed  two  hogs  on  Tuesday 
evening.  Witness  and  Wake  dragged  the  larger  of  the  two  car- 
casses to  the  scalding  vat,  and  defendant  carried  the  smaller  to 
another  vat.  They  butchered  the  meat,  salted  it  and  put  it  away. 
Wake  Rector  testified,  for  the  defense,  substantially  as  did  the 
witness  Wade  Hunter,  and  in  addition  that  he  saw  the  defendant 
at  work  in  the  field  throughout  the  evening  after  his  return  from  his 
wedding.  During  the  same  time,  and  while  defendant  was  at  work, 
witness  saw  some  one  at  a  distance  whom  he  took  to  be  the  de- 


Sydney  Thornton,  defendant's  mother,  testified  in  his  behalf  that 
upon  his  return  from  Richmond  on  Wednesday,  when  he  was  mar- 
ried, the  defendant  ate  dinner  and  went  direct  to  the  field  to  work. 
Deceased  came  to  witness's  house  shortly  after  defendant  went  to 
work,  stayed  a  short  while,  and  left,  going  towards  her  father's 
house.  Defendant  and  Caroline  Rector  went  to  the  river  on  the 
next  morning  to  meet  the  deceased  and  bring  ber  and  her  things  to 
the  witness's  house.  Defendant,  Wade  Hunter  and  Wake  Rector 
killed  two  bogs  on  Tuesday  evening.  The  defendant  did  not  change 
his  shirt  on  the  next  day,  but  was  married  in  the  same  one  he  wore 
when  he  killed  the  hogs.  He  started  to  wear  the  same  pants,  but 
witness  and  his  father  persuaded  him  to  change  pants,  as  the  ones 
he  had  on  were  entirely  too  bloody  and  soiled  by  his  work  with  the 
hogs  to  wear  to  town.  Louis  Williams  rode  up  to  witness's  house 
just  as  old  man  Jack  Thornton  was  starting  to  the  field  to  join 
defendant  at  work.    They  talked  a  few  minutes  and  Williams  left 

Caroline  Rector  testified,  for  the  defense,  that  she  lived  at  the 
house  of  her  father,  old  man  Jack  Thornton.  Deceased  came  to  the 
house  after  her  marriage,  and  after  defendant  had  gone  to  work  in 
the  field.    Witness  could  see  the  defendant  and  the  others  at  work 
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in  tbe  field  while  deceased  was  at  the  boose.    Witness  stayed  At 

home  on  that  evening  to  prepare  a  room  for  occupation  by  the 

defendant  and  the  deceased.    On  tbe  next  morning  tbe  witness  went 

with  the  defendant  to  tbe  river  to  meet  tbe  deceased.    Defendant 

called  across  the  river  to  Chaney  Glenn's  to  know  if  the  deceased 

,  was  at  home.    Chaney  replied  that  she  was  not,  and  that  the  oon- 

.  victs  had  killed  her,  and  asked  the  defendant  to  go  down  tbe  river 

and  examine  a  white  object  there  in  the  water.    Defendant  went  to 

tbe  point  indicated,  and  thence  to  some  parties  in  a  boat,  and  asked 

:  if  they  had  seen  the  deceased.    Defendant,  Wade  Hunter  and  Wake 

„  Sector  killed  two  hogs  on  Tuesday.    Defendant  wore  the  same  shirt 

.  to  town  ho  had  on  when  he  killed  the  hogs,  bat  changed  his  pants. 

Defendant  had  on,  when  arrested,  the  same  shirt  he  wore  at  the 

.  wedding,  and  which  he  had  on  when  he  killed  tbe  bogs. 

,      John  Brown  testified,  for  the  defense,  that  be  had  been  jailer 

daring  the  larger  part  of  defendant's  confinement.    Defendant  had 

,  been  a  Quiet,  tractable  boy,  and  bad  never  taken  advantage  of  many 

w  opportunities  to  escape. 

Mitchell  Thornton  testified,  for  tbe  defense,  that  he  and  defend- 
ant were  at  work  together  when  the  deceased  and  the  boy  Henry 
..  Williams  came  to  the  field.    Neither  defendant  nor  witness  bad  a 
razor.    Witness  did  not  say  to  the  defendant:  "Jack,  you  can  kill 
t  her  to-morrow."    Caroline  Sector  and  others  worked  all  of  that 
.  evening  in  the  field  with  defendant. 

Judge  Parker  testified,  for  the  defense,  that  he  represented  the 
«  defendant  as  counsel  on  tbe  examining  trial  Tbe  State's  witness 
.  Henry  Smith  told  witness  that,  in  talking  with  the  defendant  at  the 
,,  body  of  the  deceased,  he  asked  defendant:  "How  are  you  going  to 
,  get  out  of  this?"  and  that  defendant  replied:  "I  am  not  in  it,  to 
.  get  out." 

K.H.  Earnest  testified,  for  the  defense,  that  at  the  time  of  the 
,  examining  trial  he  was  county  attorney  of  Fort  Bend  county,  and 
♦  as  such  .represented  the  State.  He  used  his  utmost  endeavor  to  ae> 
,  oure  every  particle  of  evidence  for  the  State  to  be  had.  Henrietta 
.  Allen  was  not  a  witness  upon  the  examining  trial,  and  witness  never 
r.  heard  of  her  in  connection  with  the  case  until  upon  this  trial  John 
r  Glenn  labored  earnestly  and  actively  in  tracing  up  testimony,  bat 
he  never  once  mentioned  Henrietta  Allen's  name  to  the  witness. 
,,  Old  man  Jack  Thornton  brought  some  fresh  meat  to  show  the  wit- 
,.  nqss,  but  tbe  meat  did  not  appear  to  the  witness  to  be  as  freah  as 
i  the  old  man  represented  it  to  be. 
:       Ki  Autry,  testifying  for  the  defense,  denied  .that  tbe  defendant 
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and  Henry  Smith  had,  in  his  presence,  any  such  conversations  at? 
the  body  as  the  said  Henry  Smith  testified  to  when  on  the  stand  ar 
a  witness  for  tbe  State.  He  denied  that  Wade  Hunter  or  Wake; 
Rector  said  to  Smith,  in  his  presence,  that  defendant's  father  had' 
offered  him  a  hundred  dollars  and  a  horse,  and  tried  to  induce  him 
to  flee.  Henry  Smith  did,  however,  charge  defendant  with  the  kill- 
ing.   Defendant  said  nothing  in  reply,  but  looked  down. 

The  defense  then  read  from  Henry  Smith's  statement  npon  the 
examining  trial,  as  follows:  "  While  at  the  body,  I  asked  the  defend- 
ant where  he  supposed  the  first  cutting  was  done.  He  pointed  out  a  * 
place  and  said :  *  It  looks  as  if  the  first  cut  was  made  here.'  He  then ' 
pointed  out  another  place,  and  said:  'I  think  the  second  cut  was' 
made  here.'  I  asked  the  defendant  how  he  accounted  for  the  body 
being  removed  from  where  the  most  blood  was,  and  told  him  I  couttP 
see  no  blood  and  no  drag.  He  said  that  he  did  not  know.  I  toUt- 
the  defendant  that  it  looked  like  whoever  killed  her  started  to  carry 
her  body  to  the  bayou,  and  he  said,  '  Yes,  it  looks  so.'  " 

Willis  Hayes  testified,  for  the  defense,  that  he  was  in  the  court- 
house when  the  defendant  and  the  deceased  were  married,  and  talked1 
to  deceased,  defendant  and  his  father,  until  they  left  the  court- 
house. Witness  did  not 'see  Charity  Thomas  on  that  day,  and  she- 
was  not  in  the  court  room  when  the  marriage  ceremony  was  per- 
formed. If  Charity  Thomas  saw  the  defendant  and  the  deceased* 
at  all,  she  saw  them  after  the  witness  left.    The  defense  closed. 

William  Bertrand  testified,  for  the  State,  in  rebuttal,  that  Louis' 
Williams,  on  the  day  or  on  the  day  after  the  body  was  found,  told 
the  witness  that  he  saw  the  defendant  and  the  deceased  in  Ellis'* 
pasture  on  Wednesday  evening.  Witness  had  heard  of  the  murder 
and  that  Williams  was  in  the  pasture  on  the  evening  that  the  mur- 
der was  supposed  to  have  occurred,  and  saw  the  defendant  and  the 
deceased. 

Louis  Williams  testified,  for  the  State,  that  no  inducements  of 
any  kind  were  offered  him  to  testify  in  this  cage.  He  knew  abso* 
lately  nothing  about  his  pardon  until  it  was  handed  to  him. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Pother  db  Pearson  filed  an  able  brief  and  argument  for  appellant' 

J.  H.  BurU,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  Jack  Thornton,  the  appellant,  was  indicted  in  the 
district  court  of  Fort  Bend  county  for  seducing  Maria  Glenn.     OnJ 
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the  9th  day  of  April,  1884,  Maria,  in  the  town  of  Kichmond,  married 
the  appellant.  On  the  11th  of  April,  1884,  she  was  found  dead  in 
an  old  field  known  as  the  uNolen  field,"  near  thp  Brazos  river,  with 
her  throat  cut  from  ear  to  ear.  For  this  homicide  Jack  Thornton 
was  arrested,  indicted,  tried  and  convicted  of  murder  of  the  first 
degree,  bis  punishment  being  assessed  at  confinement  in  the  peniten- 
tiary for  life. 

Upon  the  trial  the  State  introduced  as  a  witness  Louis  Williams, 
who  had  been  convicted  of  two  felonies.  Defendant  objected,  and 
adduced  in  evidence,  in  support  of  his  objection,  two  certified  copies 
of  the  judgments  of  the  district  court  of  Caldwell  county,  showing 
convictions  and  sentences  in  two  cases  of  forgery.  This  objection 
was  met  by  the  State  by  the  introduction  of  pardons  by  the  Governor. 
Defendant  still  objected  to  the  competency  of  Williams,  because  he 
says  that  a  pardon  cannot  relate  back  and  enable  the  witness  to  testify 
to  facts  which  occurred  after  conviction  and  before  pardon ;  that 
the  Governor  has  no  power  to  restore  competency  to  a  witness  to 
testify  to  facts  coming  to  his  knowledge  while  a  convict.  The  court 
Below  overruled  the  objection  and  Williams  testified  to  material 
facts  against  defendant;  to  all  of  which  defendant  excepted  and 
reserved  his  bill. 

.  We  cannot  possibly  comprehend  how  the  fact  that  a  witness  was, 
at  the  time  he  perceived  the  facts,  a  convict,  can  affect  his  compe- 
tency, if  competent  when  he  relates  them  to  the  jury.  Being  a 
convict,  and  hence  incompetent  at  that  time,  certainly  would  not  in 
any  way  affect  his  powers  of  perception.  He  could  perceive,  grasp 
and  retain  the  facts  as  well,  being  a  convict  at  the  time  the  facts 
transpired,  as  if  no  taint  had  ever  attached  to  him.  Being  pardoned 
and  hence  competent  when  offered  as  a  witness,  his  incompetency 
when  the  facts  were  observed  cannot  possibly  affect  the  question. 

Nor  does  the  admission  of  facts  in  evidence  observed  by  the 
witness  when  a  convict  impinge  the  rule  as  to  ex  post  facto  laws. 
The  roles  of  evidence  are  not  altered ;  less  or  different  testimony 
than  the  law  required  at  the  time  of  the  commission  of  the  offense, 
in  order  to  convict,  is  not  received  and  held  competent  to  convict 
defendant.  Each  and  every  fact  sworn  to  by  Williams  was  admis- 
sible by  law  when  it  occurred,  and  by  the  reception  of  the  evidence 
of  Williams  no  less  testimony  is  held  sufficient  to  convict  than  was 
required  at  the  time  the  offense  was  committed.  (Gooley's  Const 
Lim.,  p.  822.) 

,  There  was  evidence  tending  to  prove  an  alibi,  and  upon  this 
subject  the  court  charged  as  follows:     "That  if  they  (the  jury) 
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entertained  a  reasonable  doubt  of  the  presence  of  defendant,  Jack 
Thornton,  at  the  place  Maria  Thornton  was  killed  at  the  time  of 
the  killing,  and  if  yon  entertain  a  reasonable  doubt  that  at  the  time 
the  defendant  was  not  there  but  elsewhere  or  at  his  own  house,  then 
the  defendant  would  be  entitled  to  the  benefit  of  such  doubt,  and 
in  such  case  you  will  acquit  him."  The  objection  to  this  charge, 
made  by  defendant,  is  "  that  it  was  so  constructed  and  couched  in 
such  vague  language  that  a  jury  could  not  interpret  the  same  to 
defendant's  benefit." 

This  is  a  very  plain,  clear  and  pertinent  application  of  the  law  to 
the  facts  in  the  record  bearing  upon  alibi,  and  is  without  objection. 

Counsel  for  appellant  requested  the  court  to  charge  the  jury  that 
the  defendant  could  not  be  convicted  upon  the  testimony  of  an  ex- 
convict  unless  corroborated  by  other  evidence.     This  was  refused. 

While  Mr.  Greenleaf  says  that  a  pardon  granted  after  the  pris- 
oner has  suffered  the  entire  punishment  awarded  against  him  re- 
stores his  competency,  though  he  would  in  such  case  be  entitled  to 
very  little  credit,  yet  it  does  not  follow,  under  our  practice,  that  it 
would  be  the  duty  of  the  trial  judge  to  so  instruct  the  jury. 

Our  statute  prescribes  that  a  conviction  shall  not  be  had  upon  the  * 
uncorroborated  testimony  of  an  accomplice,  and  this  should  be 
given  in  charge  to  the  jury;  but  we  have  no  such  rule  as  to  a  con- 
viction upon  the  uncorroborated  testimony  of  an  ex-convict.  If, 
however,  a  conviction  should  be  obtained  alone  upon  the  testimony 
of  an  ex-convict,  the  court,  in  the  exercise  of  a  sound  discretion, 
might  grant  a  new  trial.  This  would  depend  largely  upon  the 
nature  of  the  crime  for  which  the  witness  had  been  convicted. 

In  this  case  the  witness  Williams,  though  a  pardoned  convict,  was 
most  cogently  corroborated.  In  fact,  if  he  bad  not  been  introduced 
at  all,  the  testimony  of  the  other  witnesses,  if  not  sufficient  to  sus- 
tain the  verdict,  makes  a  very  strong  case  against  defendant. 

In  closing  the  argument  the  district  attorney  stated  to  the  jury 
"that  it  was  the  duty  of  defendant  and  his  counsel  to  have  the  blood 
on  defendant's  shirt  analyzed,  so  as  to  explain  to  them  whether  it 
was  human  or  animal  blood ;  and  also,  in  referring  to  one  of  defend- 
ant's  counsel  as  county  judge,  who,  controlling  the  county  finanoes, 
should  have  had  this  analysis  made."  If  there  was  doubt  as  to 
whether  the  stains  on  defendant's  shirt  was  the  blood  of  a  human 
being,  before  this  (the  stains)  could  be  used  as  a  fact  against  him, 
they  should  have  been  analyzed  and  clearly  shown  to  have  been  the 
blood  of  a  person.  The  duty  of  making  the  analysis  rests  upon  the 
party  desiring  to  use  the  fact     But  we  certainly  cannot  reverse  a 
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judgment  because  the  district  attorney  was  in  error  as  to  who,— 
which  party, — should  assume  the  duty  of  making*  the  analysis.  The 
best  of  lawyers  err  with  regard  to  the  burden  of  proof. 

It  is  urged  by  counsel  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  for  the  reasons  heretofore  considered,  and 
because  the  verdict  is  contrary  to  the  law  and  the  evidence.  We  do 
nbt  think  so;  for,  in  the  light  in  which  we  view  the  testimony,  the 
law  and  evidence  warrant  the  verdict  and  judgment.  The  evidence 
we  think  very  clearly  supports  the  verdict,  and,  if  necessary,  this  is 
susceptible  of  moral. demonstration. 

The  judgment  is  affifmed. 

[Opinion  delivered  March  10, 1886.] 


[No.  2036.] 
"William  Lawrence  v.  The  Stats. 

1.  Theft— Ownership. —To  constitute  the  crime  of  theft  it  is  riot  etattrtal 
that  the  thief  knows  who  is  the  owner  of  the  stolen  property.  On  the  con- 
trary, it  is  sufficient  if  he  knows  that  it  is  not  his  own,  and  he  takes  it  to 
deprive  the  true  owner  of  its  value,  whether  or  not  he  knows  the  true 
owner. 

&  Same  — Marks.— The  right  of  the  true  owner1  of  hogs,  sheep  and  goato  to 
his  property  is  not  affected  by  the  statutory  requirement  (article  4558  of  th* 
Revised  Statutes)  that  he  shall  mark  his  hogs,  sheep  and  goats  before  or 
when  they  are  six  months  old,  and  the  fraudulent  taking  of  such  animals, 
unmarked,  is  ad  much  theft  as  though  they  were  marked  when  taken. 
The  owner's  recorded  mark  is  not  even  required  as  the  best  evidence  of 
ownership,  as  is  the  case  with  brands. 

8.  Same  —  Evidence  —  Charge  of  the  Court—  Case  Overruled.—  A  rule  of 
law  can  never  be  subverted  by  local  custom,  and,  in  so  far  as  it  holds  other- 
wise, the  case  of  Dibbsr.  The  State,  49  T<*±as,  <foo;  id  overruled  Tfo*  ttitf 
court,  in  this  case,  properly  rejected  evidence  to  the  effect  that  a  gondii 
custom,  in  the  county  of  the  offense,  gave  to  any  one  the  right  to  kill  all 
unmarked  hogs,  over  twelve  months  old,  found  on  the  range.  It  was  not 
error,  therefore,  to  refuse  a  special  instruction  to  the  effect  that  if  the  hogs 
were  unmarked  and  were  over  six  months  old,  and  the  defendant  WW 
them  not  knowing  them  to  belong  to  H.,  the  alleged  owner,  he  would  not 
be  guilty  of  theft. 

4  Same. —  See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  the 
subject  of  taking  property  under  a  mistaken  claim  of  right,  and  upon  the 
doctrine  of  reasonable  doubt,  held  sufficient  in  this  case. 

&  Same — Practice.—  Though  the  trial  court  may  qualify  or  modify  a  requested 
instruction,  so  as  to  make  it  present  the  law  as  the  court  conceives  the  hw 
to  be,  the  trial  court  is  not  bound  to  qualify  or  modify  an  illegal  or  erro- 
neous charge,  but  may  refuse  it  altogether. 
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ft.  &jeb  —  Verdict.—  See  the  statement  of  the  case  for  a  verdict  JieW  to  be  suffi- 
ciently specific  and  definite. 

7.  Same— Fact  Case.-  See  the  statement  of  the  ease  for  evidence  held  suffi- 
cient to  support  a  conviction  for  misdemeanor  theft 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before 
the  Hon.  George  McCormick? 

The  indictment  in  this  case  charged  the  appellant  with  the  theft 
of  two  hogs,  of  the  aggregate  value  of  $4?0,  the  property  of  B.  0. 
Hutcbins,  in  Gonzales  county,  Texas,  on  the  1st  day  of  December, 
1883.  His  conviction,  and  the  penalty  assessed,  are  expressed  in 
the  verdict,  to  which  allusion  is  made  in  the  opinion,  as  follows: 

"We,  the  jury,  find  the  defendant  guilty  of  theft  of  property  of 
value  of  less  than  $20,  and  assess  his  punishment  at  six  months'  con- 
finement in  the  county  jail,  and  $400  fine." 

R  C.  Hutchins  was  the  first  witness  for  the  State.  He  testified 
that  he  was  the  owner  of  the  two  hogs, —  sows, —  described  in  the 
indictment,  and  for  the  theft  of  which  the  defendant  was  on  trial. 
The  animals  were  taken  from  the  possession  of  the  witness  without 

his  consent,  in  Gonzales  county,  Texas,  during  the  month  of , 

1883.  One  of  them  was.  a  Berkshire  and  the  other  a  crossed  Berk- 
shire and  Poland-China  sow.  One  of  them,  when  taken,  was  very 
heavy  with  pigs.  The  Berkshire  sow  was  a  black  animal  with  a 
white  blaze  in  the  face.  She  had  a  very  peculiar  depression  of  the 
bone  just  beneath  one  of  her  eyes.  The  other  was  a  black  and 
white  spotted  sow.  Witness  was  a  new  comer  in  the  county,  and, 
when  the  hogs  were  taken,  had  been  but  three  or  four  days  on  his 
brother's  farm,  located  in  the  forks  of  the  Guadalupe  and  San  Mar- 
cos rivers.  Witness  brought  the  sows  with  him  from  Hays  county, 
where  he  had  recently  resided,  and  turned  them  out  of  the  pen  at 
his  new  borne,  on  the  evening  before  they  were  taken.  Neither  of 
the  sows  was  marked,  though  one  was  two  years  and  the  other 
eighteen  months  old.  On  the  day  after  he  turned  his  sows  out,  the 
witness,  with  Louis  Waul,  a  colored  man,  went  to  the  river  bpttom, 
which  was  in  the  field,  to  look  for  them.  On  his  way  to  the  bot- 
tom witness  met  the  defendant  and  Hugo  Weideman,  and  asked 
them  if  they  had  seen  anything  of  his  hogs.  Defendant  said  that 
tbey  had  not.  Witness  and  Waul  went  on  farther  into  the  bottom, 
and  presently  found  a  trail  over  which  some  heavy  .body  or  bodies 
bad  been  dragged.  That  trail  led  to  a  point  where  SQmething  had 
been  recently  butchered.  Hog-bristles  and  blood  indicated  the 
slaughter  of  hogs.    From  that  point  the  trail  was  followed  to  the 
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house  of  one  Davidson.    Witness  then  pressed  forward  and  over- 
took the  defendant  and  Weideman.    Witness  told  defendant  that 
be,  defendant,  had  stolen   his,   witness's,  hogs.     Defendant  disr 
mounted  from  bis  horse  and  remarked  that  people  were  always 
accusing  him  of  stealing  and  that  he  was  tired  of  it.    The  witness 
told  him  again  that  he  bad  stolen  bis  hogs.    Defendant  replied  that 
be  bad  not  seen  any  hogs.    Witness  replied  that  he  knew  better,  for 
he  had  just  seen  where  the  hogs  were  killed,  and  had  trailed  them. 
Defendant  then  said  that  he  killed  two  hogs  on  that  morning,  bat 
that  they  were  not  the  witness's  hogs.    Witness  went  with  defend- 
ant and  Weideman  from  that  point  to  the  house  of  Frank  Lawrence, 
the  defendant's  brother.    When  the  bouse  was  reached  defendant 
said  to  his  brother:  "Mr.  Hutchins  claims  those  two  hogs."     Frank 
Lawrence  came  towards  witness  and  said:  "  All  right;  we  will  give 
him  two  more  for  them."    Witness  talked  with  the  parties  awhile  and 
told  Frank  Lawrence  that  he  wanted  a  piece  of  the  meat    He  then 
followed  Frank  into  the  smoke-house,  and  examined  a  bead  which 
was  in  there,  and  found  on  that  head  a  depression  similar  to  the  one 
be  knew  to  be  on  the  head  of  his  Berkshire  sow.    The  two  sows 
were  fine  animals.    Witness  did  not  know  the  market  value  of  that 
kind  of  stock,  at  that  time,  but  be  thought  those  two  sows  were 
well  worth  $20  each,  and  he  would  not  have  sold  them  for  that 
price.    Lawrence  lived  on  the  farm  adjoining  that  occupied  by  wit- 
ness, and  his  farm  included  a  considerable  portion  of  the  river  bot- 
»tom.    The  two  farms  were  separated  by  a  fence.    The  ears  on  the 
head  found  in  the  defendant's  smoke-house  had  not  been  cut    The 
head  had  been  cleaned  and  the  hair  removed.    Weideman  was  pres- 
ent, but  said  nothing  during  the  witness's  conversation  with  the 
defendant    It  was  about  sundown  when  witness  reached  Frank 
Lawrence's  house.    Frank  was  then  engaged  in  making  sausage 
meat.    The  sows  were  hand-raised  by  the  witness,  were  very  gentle, 
and  would  weigh  respectively  about  two  hundred  and  one  hundred 
and  fifty  pounds. 

Louis  Waul  testified,  for  the  St^te,  that  be  went  with  Mr.  Hutch- 
ins to  hunt  the  two  missing  sows.  Witness  and  Hutchins  met  the 
defendant  and  Weideman,  when  Hutchins  asked  if  they  had  seen 
his  hogs.  Defendant  replied  that  he  had  not  seen  any  bogs  at  all. 
Mr.  Hutchins  and  witness  went  on  a  short  distance,  and  found  a 
place  where  some  hogs  bad  been  recently  killed.  From  that  point 
they  followed  a  trail  up  to  Davidson's  house.  Witness  went  back 
home,  and  Mr.  Hutchins  went  on  towards  Mr.  Lawrence's  bouse. 
Witness  saw  the  sows  in  the  pen  before  Hutchins  turned  them  out 
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The  place  where  the  hogs  were  butchered  was  found  within  thirty 
or  forty  steps  of  the  point  where  Hutohins  and  witness  met  Weide- 
man  and  defendant.    The  State  closed. 

Frank  Lawrence,  the  brother  of  the  defendant,  testified  in  his  be- 
half that  on  the  morning  of  the  day  the  witness  Hutohins  came  to 
his  house  claiming  certain  hogs  the  defendant  and  Weideman 
brought  to  witness's  house  two  hogs  which  they  had  killed.  Both 
of  those  animals  were  spotted  sows.  One  of  tbem  was  left  at  wit- 
ness's house,  and  the  other  was  taken  to  Davidson's  house.  The 
animals  were  in  poor  order,  and  would  not  weigh  exceeding  eighty 
'  or  a  hundred  pounds  each.  Defendant  and  Weideman  were  then  in 
the  witness's  employ,  and  killed  the  hogs  for  the  witness.  The  hogs 
killed  by  defendant  and  brought  to  the  witness's  house  on  that  day 
were  unmarked.  When  Hutohins  came  to  the  house  and  claimed  to 
own  the  hogs,  witness  told  him  that  if  the  hogs  were  his,  he,  witness, 
would  pay  him  for  them.  Witness  asked  Hutchins  to  get  down 
from  his  horse,  go  into  the  smoke-house  and  examine  for  himself. 
It  was  after  sunset  when  Hutchins  went  into  the  smoke-house,  and 
so  dark  in  there  that  a  hog's  head  could  not  be  distinguished  from 
anything  else.  Hutchins  examined  no  head  in  the  smoke-house,  and 
the  only  bead  in  that  house  at  that  time  came  from  the  carcass 
of  a  spotted  sow,  and  not  a  black  one.  Of  this  fact  the  witness  was 
absolutely  positive.  Witness  had  defendant  and  Weideman  em- 
ployed to  kill  hogs  and  do  general  work  about  the  farm.  He  gave 
them  instructions  about  killing  hogs.  Witness  at  the  time  of  this 
transaction  did  not  know  Hutchins  nor  his  hogs.  The  defense  pro- 
posed to  prove  by  this  witness  the  local  custom  of  finders  to  kill  all 
unmarked  hogs  caught  on  the  range,  if  over  a  year  old,  but  the 
proof  was  excluded. 

Hugo  Weideman  testified,  for  the  defense,  that  he  was  with  the 
defendant  throughout  the  day  on  which  Hutchins  claimed  the  hogs. 
Witness  and  defendant  shot  and  killed  two  wild,  unmarked  spotted 
sows  on  that  day.  Those  two  hogs  were  killed  at  the  place  where 
Hutchins  afterwards  claimed  that  his  hogs  were  killed.  One  of 
thpse  hogs  was  taken  to  Davidson's  house,  and  the  other  to  Frank 
Lawrence's.  The  witness  was  indicted  for  the  theft  of  the  hogs 
described  in  the  indictment  in  this  case,  but  the  prosecution  against 
him  was  dismissed  by  the  district  attorney. 

Thomas  Seigler  testified,  for  the  defense,  that  he  saw  the  two 
hogs  in  controversy.  They  weighed  from  eighty  to  one  hundred 
pounds  each,  and  were  worth  not  exceeding  $3.50  each.  Both  ani- 
mals were  poor.    The  sow  left  at  Davidson's  bouse  was  a  spotted 


540*  20  Texas  Coubt  of  Appeals.  [Galv.  Term, 

Opinion  of  the  court 

animal.  The  sow  left  at  Frank  Lawrence's  was  a  black  animal 
with  white  spots  on  the  forehead,  and  one  white  spot  on  the  side  of 
her  head.  There  were  no  white  spoft  on  her  body.  The  defense 
closed. 

B.  C.  Hutchins,  recalled  by  the  State  in  rebuttal,  testified  that 
tfrank  Lawrence  did  not  invite  him  to  dismount  and  examine  the 
hogs.  Witness  got  down  of  his  own  accord,  and  said  that  he 
wanted  a  piece  of  the  meat,  only  as  an  excuse  to  get  into  the  smoke- 
house for  the  purpose  of  examining  the  hog's  head  which  he  saw  in 
there  through  the  open  door.  Witness's  hogs  were  very  fat.  They 
were  turned  out  of  the  pen  on  one  day  and  were  killed  on  the  next 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  8.  Fly,  for  the  appellant 

J,  H.  Burte,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  One  theory  of  the  defense  In  this  case 
was  that  appellant  was  the  hired  hand  of  his  brother.  His  brother, 
who  was  a  witness,  testified  to  that  fact.  After  he  had  so  testified, 
defendant  further  proposed  to  prove  by  him  that  he  had  instructed 
his  brother,  the  defendant,  to  kill  all  unmarked  grown  hogs ;  and 
farther,  to  prove  by  the  witness  that  it  was  a  general  custom  of  the 
country  that  any  one  had  a  right  to  kill  all  unmarked  hogs  over 
twelve  months  old  running  on  the  range;  and  the  court  refused  to 
admit  such  evidence,  and  defendant  saved  a  bill  of  exceptions  to 
the  ruling  and  claims  the  ruling  as  error.  Not  only  so,  but  opon 
this  point  he  claims  that  additional  error  was  committed  by  the  court 
in  refusing  a  special  requested  instruction  as  follows:  "That  the 
statutes  of  this  State  require  that  all  hogs,  sheep  and  goats  shall  be 
marked  with  the  ear-mark  of  the  owner,  on  or  before  they  are  six 
months  old,  and  if  the  jury  find  from  the  evidence  that  the  hogs  in 
controversy  were  over  six  months  old,  and  were  unmarked,  and  that 
defendant  killed  them  not  knowing  them  to  be  the  property  of 
Hutchins,  then  the  defendant  would  not  be  guilty  of  theft,  and  the 
jury  should  acquit.* 

In  order  to  constitute  theft  it  is  not  essential  that  the  thief  should 
know  who  is  the  owner  of  the  property  he  has  stolen,  and  such  a 
doctrine  was  not  intended  to  be  announced  as  a  general  rule  under 
the  facts  upon  which  the  case  of  Boyd  v.  The  Stats,  18  Texas  Cl 
App.,  33d,  was  decided.     On  the  contrary,  theft,  or  "a  fraudulent 
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taking  of  the  property  of  another,  embraces  the  idea  that  the  taker 
knew  that  it  was  not  his  own,  and  also  that  it  was  done  to  deprive 
the  true  owner  of  it "  (Smith  v.  The  State,  42  Texas,  444),  whether 
he  knew  who  the  true  owner  was,  or  not. 

No  error  was  committed  in  refusing  to  admit  proof  that  it  was  a 
general  custom  of  the  country  that  any  one  had  the  right  to  kill  all 
unmarked  hogs  over  twelve  months  old,  running  on  the  range.  It 
.is  true  that  the  law  requires  that  the  owner  shall  place  his  ear-mark 
upon  hogs,  sheep  and  goats,  on  or  before  they  are  six  months  old 
(Rev.  Stats.,  art.  4558),  but  a  failure  to  do  so  does  not  affect,  much 
less  destroy,  the  owner's  right  to  his  property.  His  recorded  mark 
is  not  even  required  as  the  best  evidence  of  ownership,  as  is  the 
case  with  brands.  (Rev.  Stats.,  art.  4561;  Dixon  v.  The  State,  19 
Texas,  134;  Johnson  v.  The  State,  1  Texas  Ct.  App.,  333;  Love  y. 
The  State,  15  Texas  Ct.  App.,  563;  Dreyer  v.  The  State,  11  Te*as 
Ct.  App.,  632.)  To  fraudulently  take  such  property  when  unmarked 
is  as  much  theft  as  if  it  had  been  marked.  This  is  the  rule  of  the 
law,  and  ignorance  of  the  law  is  no  excuse.  (Penal  Code,  art.  14.) 
"  A  rule  of  law  can  never  be  subverted  by  local  custom.  To  sanc- 
tion the  doctrine  that  it  could  would  be  to  unsettle  the  law,  would 
open  for  discussion  and  neighborhood  proof  not  the  facts  but  the 
law,  and  allow  such  neighborhood  the  right  to  claim  a  distinQt  law 
of  its  own,  thereby  destroying  the  beauty  of  the  law  which  consists 
in  the  uniformity  of  its  action  throughout  the  land."  (Lockhart  v. 
Deweee,  1  Texas,  535;  MoKinney  v.  Fort,  10  Texas,  220;  White  <fc 
Willson's  Ct  App.  Civil  Cases,  §§  272,  353,  696.) 

It  would  seem  that  the  case  of  Bibbs  v.  The  State,  43  Texas,  650, 
announces  a  different  doctrine,  and  in  so  far  as  it  does  it  is  hereby 
overruled.  It  is  folly  to  talk  about  an  individual  gifted  with  enough 
intelligence  to  render  him  responsible  for  his  acts  honestly  believing 
that  he  has  the  right  to  claim  and  appropriate  all  the  unmarked 
yearlings,  sheep,  hogs  and  goats  in  Texas  that  are  a  year  old.  Such 
a  oustom  would  be  a  monstrosity  which  the  law  would  never  toler- 
ate. It  was  not  error  to  refuse  defendant's  special  requested  instruc- 
tion as  above  quoted. 

One  of  the  instructions  given  by  the  court  to  the  jury  was  as  fol- 
lows: "The  jury  are  further  instructed  that  if  they  believe  from  the 
evidence  that  the  defendant  took  the  hogs  charged  in  the  indict- 
ment, yet  that  he  so  took  them  with  an  honest  belief,  although  he 
may  have  been  mistaken  in  such  belief,  that  he  had  the  right  or  the 
authority  to  so  do,  or  if  the  evidence  on  this  point  is  such  as  to  raise 
in  your  minds  a  reasonable  doubt  as  to  whether  the  defendant  did 
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believe  he  had  the  right  to  take  such  hogs,  then  in  such  case  you 
will  give  him  the  benefit  of  such  doubt  and  acquit  him." 

This  instruction  fully  and  sufficiently  covered  the  important  ma- 
terial issues  in  the  case  with  reference  to  wtych  the  appellant  is  here 
complaining.  If  he  wished  more  specifio  instructions  upon  these 
points  he  should  have  asked  them,  and  presented  them  in  such 
shape  as  that  the  court  could  give  them.  Whilst  a  court  may  qual- 
ify or  modify  an  instruction  which  is  asked,  so  as  to  make  it  present 
the  law  as  the  court  conceives  the  law  to  be,  yet  the  court  is  not 
bound  to  qualify  or  modify  an  illegal  or  erroneous  instruction,  bat 
may  refuse  it  outright. 

We  are  of  opinion  that  the  verdict  of  the  jury  is  sufficiently  def- 
inite and  specific  under  our  present  statute.  (Penal  Code,  art.  748.) 
There  is  some  conflict  in  the  evidence,  but  if  the  testimony  of  the 
State's  witnesses  is  believed  the  proof  is  amply  sufficient  to  support 
the  verdict  and  judgment,  and  the  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  March  10, 1886.] 


[No.  2051.] 
Litis  Bodbiouiz  v.  The  State. 

Raps.— The  Code  of  this  State  recognizes  no  mental  incapacity  of  the  female 
as  a  consideration  affecting  the  offense  of  rape;  and,  therefore,  whatever 
may  have  been  the  mental  condition  of  the  female,  if  she  was  over  the  age 
of  ten  years  at  the  time  of  the  alleged  rape,  it  devolves  upon  the  State  to 
allege  and  prove  that  the  carnal  knowledge  was  obtained  without  her  con- 
sent, and  by  means  of  force,  threats  or  fraud.  The  trial  court,  therefore, 
erred  in  charging  the  jury,  in  effect,  that  if  the  female  was  shown  by  the 
evidence  to  be  an  idiot,  and  mentally  incapable  of  giving  consent  to  the  act 
of  carnal  intercourse,  the  State  was  exonerated  from  proof  of  non-consent 
See  the  opinion  in  extenso  on  the  question.' 

Appeal  from  the  District  Court  of  Nueces.  Tried  below  before 
the  Hon.  J.  C.  Russell. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to  rape 
one  Louisa  Rodriguez,  a  female  over  the  age  of  ten  years.  A  term 
of  two  years  in  the  penitentiary  was  the  penalty  assessed  against 
the  appellant. 

Doctor  W.  W.  McGregor  was  the  first  witness  for  the  State.    He 
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menstruated  for  five  years,  on  being  discovered  by  her  mother  with 
uplifted  clothes  and  seated  on  a  chair  with  a  man  astride  of  her, 
with  his  private  parts  in  contact  with  or  nearly  touching  her  pri- 
vate parts,  makes  no  outcry  or  resistance  on  the  entrance  *of  her 
mother,  who  disturbs  neither  party,  and  the  girl  is  observed  by  her 
mother  only  to  tarn  pale,  could  such  idiot,  under  such  circum- 
stances, be  capable  of  consent  to  carnal  intercourse?"  Witness  re- 
plied that,  under  such  circumstances,  the  female  would  neither  be 
capable  of  consenting  nor  have  the  intelligence  to  resist.  She  would 
not  have  sense  enough  to  turn  pale  on  being  caught  in  the  act  of 
copulation,  but  would  be  wholly  under  the  control  of  her  sexual 
passion.    The  State  closed. 

Louisa  (Jesusa?)  Yaldez  testified  that  she  knew  Kefujia  Hernan- 
dez, the  mother  of  Louisa,  and  had  talked  to  her  about  the  transac- 
tion between  defendant  and  Louisa.  Refujia  stopped  witness  on 
her  way  to  the  drug  store,  and  asked  if  witness  had  heard  what  had 
happened  to  her  daughter.  Witness  asked  Kefujia  if  she  caught 
the  parties  in  the  act.  She  replied  that  she  did  not,  but  that  she 
found  the  man  standing  in  the  door,  and  the  girl  was  sitting  on  the 
floor. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  H.  Hurts,-  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  This  appeal  is  from  a  judgment  of 
conviction  for  assault  with  intent  to  commit  rape,  the  punishment 
being  assessed  at  two  years  in  the  penitentiary.  It  is  shown  by  the 
evidence  that  Louisa  Rodriguez,  the  assaulted  female,  was  fifteen 
years  of  age  and  an  idiot. 

Amongst  other  things,  the  court  charged  the  jury,  "  if  you  be- 
lieve, from  the  evidence,  that  the  said  Louisa  Rodriguez  was  an 
idiot  and  incapable,  from  want  of  mental  capacity,  of  givingcon- 
sent  to  sexual  intercourse,  and  the  defendant,  on  or  about  the  trme 
alleged  in  the  indictment,  in  Nueces  county,  did  make  an  assault 
upon  said  Louisa  Rodriguez  with  intent  to  ravish  her  by  the  use  of 
force  and  fraud,  as  charged  in  the  indictment,  and  without  her  con- 
sent, she,  the  said  Louisa,  then  and  there  being  an  idiot- and  inca- 
pable, for  want  of  mental  capacity,  to  give  her  consent  to  sexual 
intercourse,  you  will  find  him  guilty  as  charged  in  the  indictment 
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and  assess  his  punishment,"  eta  It  was  alleged  in  the  indictment 
that  the  offense  was  committed  by  force  and  fraud  and  without  her 
consent. 

At  cpmmon  law,  and  in  most  of  the  States,  the  instruction  of  the 
court  would  have  presented  the  correct  rule  of  law.  Mr.  Bishop 
says:  "Whenever  there  is  a  carnal  connection  and  no  consent  in 
fact,  fraudulently  obtained  or  otherwise,  there  is  evidently  in  the 
wrongful  act  itself  all  the  force  which  the  law  demands  as  an 
element  of  the  crime.  For  example,  ...  if  she  is  so  idiotic  as 
to  be  absolutely  incapable  of  consent  or  dissent,  and  the  man  does 
not  suppose  he  has  her  consent,  the  connection  with  her  is  rape.  If 
more  of  force  were  required  than  is  involved  in  the  carnal  act,  this 
could  not  be  so."  (2  Bish.  Cr.  L.  (7th  ed.),  §§  1120,  1121.)  Again 
he  says,  "  if  the  woman  is  non  compos  and  so  neglects  to  oppose,  be- 
cause she  has  no  intelligent  will,  the  intercourse  with  her,  where 
there  is  nothing  which  may  be  called  for  the  purpose  a  consent,  is 
rape."    (Id.,  §  1123.) 

But  this  is  not  the  law  as  it  obtains  in  Texas  under  the  peculiar 
phraseology  of  our  statutes  with  regard  to  rape.  In  the  well  con* 
sidered  opinion  of  Judge  Hurt  in  Baldwin  v.  The  State,  15  Texas 
Ct.  App.,  275,  where  the  subject  is  most  thoroughly  discussed,  it  is 
said:  " But,  suppose  she  is  insane  —  non  compos  mentis  —  without 
knowledge  of  the  right  or  wrong  as  to  the  act,  but  nevertheless 
assents,  prompted  by  natural  desire, —  in  such  a  case  we  are  of 
opinion  that,  under  our  Code,  there  could  bo  no  rape.  For,  by 
article  528,  the  carnal  knowledge  must  be  by  force,  and  without  the 
consent  of  the  female."  Again  he  says:  "We  are  of  opinion  that, 
in  a  case  in  which  the  female  is  over  ten  years  of  age,  rape  cannot 
be  committed  unless  against  the  consent  of  the  woman,  and  force, 
threats  or  fraud  be  the  means  used  to  effect  the  act  of  carnal  knowl- 
edge. For,  if  there  be  no  force,  threats  or  fraud  used,  under  onr 
statute,  be  the  common  law  what  it  may,  most  evidently  there  can 
be  no  rape.  Nor  will  the  force  which  of  necessity  is  involved  in 
the  carnal  act  be  sufficient."  So  profoundly  impressed  was  this 
court  with  the  radical  deficiency  of  our  law  in  this  particular,  that 
it  was  respectfully  suggested  in  the  Baldwin  case  that  the  Legisla- 
ture should  pass  an  act  which  would  supply  this  serious  defect  in 
the  law.  And  again  it  was  recommended  to  the  Nineteenth  Legis- 
lature that  they  amend  article  528  so  as  to  cure  this  defect  (Rept  of 
Att'y  Gen.,  1884,  p.  17),  but  the  Legislature  seem  to  have  thought 
it  unnecessary;  at  all  events,  they  have  not  acted  upon  the  sugges- 
tion or  recommendation.    Meantime  one  of  the  most  revolting  and 
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heinous  crimes  against  humanity  can  be  perpetrated  with  impunity, 
because  it  is  no  crime  under  our  law* 

For  error  in  the  charge  of  the  court  to  the  jury  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded* 

[Opinion  delivered  March  10,  1886.] 


[Ko.  2016.] 
Russ  Chumley  t>.  The  Stats. 

1.  Practice-- Arson  ~-  Evidence*—  The  primary  rule  of  evidence  which  re* 

quires  that  the  proof  shall  correspond  with  the  allegations  of  the  indict* 
ment,  and  be  confined  to  the  point  in  issue,  excludes  all  proof  of  collateral 
facts  or  those  which  are  incapable  of  affording  any  reasonable  presumption 
or  inference  as  to  the  principal  fact  or  matter  in  issue.  Under  this  rule  it 
was  error  to  permit  the  State,  over  objection,  to  prove  that*  prior  to  the 
commission  of  the  arson  for  which  he  was  on  trial,  the  defendant  was 
charged  with  the  commission  of  another  and  distinct  offense,  and  was  a 
fugitive  from  justice. 

2.  Same. — It  was  error  to  permit  the  State's  witness  D.  to  testify,  over  objection, 

to  what  he  told  one  A.  about  certain  clothing  found  in  his  house,  inasmuch 
as  the  defendant  was  not  present  when  D.  made  the  statement  to  A.  \  and  it 
was  error  to  permit  A.  to  testify  to  what  D.  told  him  on  that  occasion,  as 
this  testimony  was  purely  hearsay. 

3.  Same. —  The  trial  court,  over  objection,  permitted  the  State  to  introduce  in 

evidence  against  the  defendant  certain  ex  parte  affidavits  of  the  prosecuting 
witness  charging  the  defendant  and  his  co-defendants  with  the  commission 
of  the  arson  on  trial.  Heldt  error,  because  the  evidence  was  res  inter  alios 
acta,  and  inadmissible. 

4.  Same, —  It  being  in  proof  that,  in  an  effort  to  arrest  one  L»  as  an  accomplice 

in  the  offense,  the  said  I*  shot  the  officer,  and  was  then  fired  upon  and 
killed  by  the  officer,  the  State,  over  objection,  was  permitted  to  introduce  in 
evidence  the  torn  and  bloody  warrant  which  the  officer,  when  shot  by  L., 
was  attempting  to  execute  upon  L.  Held\  error;  because  this  evidence 
tended  in  no  degree  to  establish  the  guilt  of  the  defendant,  and  was  calcu* 
lated  only  to  influence  and  prejudice  the  jury  against  the  defendant  as  a 
confederate  of  L.  in  the  shooting  of  the  officer. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before 
the  Hon.  W.  E.  Collard. 

The  indictment  in  this  case  charged  the  appellant,  J.  W.  Pickett 
and  Jesse  Kaiser,  jointly,  with  the  offense  of  wilfully  burning  the 
storehouse  of  J.  M.  Eplin  <fc  Co.,  in  Milam  county,  Texas,  on  the 
10th  day  of  March,  1885.    The  appellant,  being  alone  upon  trial, 
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was  convicted,  and  bis  punishment  was  assessed  at  a  term  of  five 
years  in  the  penitentiary. 

J.  M.  Eplin  was  the  first  witness  for  the  State.  He  testified  that 
he  was  the  senior  member  of  the  firm  of  J.  M.  Eplin  &  Co.,  which 
firm  had  been  doing  a  mercantile  business  in  the  town  of  Yarreiton, 
Milam  county,  Texas,  a  little  more  than  a  year.  The  firm's  store- 
house in  Yarreiton  was  burned  between  midnight  and  daybreak  on 
Sunday,  the  5th  of  April,  1885.  Witness  lived  in  a  house  situated 
about  two  hundred  yards  distant  from  the  store.  Witness  was 
asleep  at  the  time  the  fire  was  discovered,  but  was  awakened  by  his 
wife.  Witness  dressed  at  once  and  went  to  his  burning  store, 
arriving  at  about  the  same  moment  that  Doctor  Elzey,  S.  J.  Staple- 
ton  and  Battenfield  arrived.  The  flames  were  then  bursting  through 
the  roof  and  the  walls  of  the  building,  but  the  structure  had  not  yet 
fallen.  The  store  door  was  open  and  disclosed  a  place  on  the  side 
of  the  building  where  a  large  hole  had  been  made  in  the  wall  bj 
boring  a  large  number  of  holes  with  an  augur  and  removing  some 
of  the  plank.  The  house  was  consumed.  The  ground  was  examined 
on  Monday  morning  after  a  light  rain  had  falleh.  Several  augers 
and  a  brace  and  bit  were  found  near  the  place  where  the  holes  were 
bored,  and  near  where  the  safe  had  stood.  Mr.  Stapleton  identified 
the  tools  as  his.  The  store-house  belonged  to  J.  M.  Eplin  &  Co., 
and,  when  burned,  contained  a  general  stock  of  merchandise. 

Since  the  fire  the  witness  had  seen  several  of  the  articles  which 
the  firm  had  in  stock  in  the  house  on  the  night  that  it  was  burned. 
In  July,  1885,  after  the  burning  of  the  store-house,  the  witness,  in 
company  with  John  Anderson,  deputy  sheriff  of  Milam  county, 
went  to  the  house  of  Harmon  Dansby  in  Bell  county,  with  search 
warrants  to  search  Dansby's  house.  The  search  was  made,  and  a 
vest  was  found  hanging  in  a  shed  room  of  Dansby's  house,  which 
vest  the  witness  identified  as  belonging  to  the  stock  of  merchandise 
in  the  store-house  at  the  time  of  the  fire.  That  vest  was  claimed 
by  a  man  named  Wells.  Witness  also  found  a  pocket-knife  in  the 
possession  of  Dansby's  little  son,  which  he  identified  as  one  of  the 
stock  of  pocket-knives  in  the  store  on  the  night  of  the  fire.  During 
the  same  July,  and  after  the  defendant's  arrest,  the  witness  and 
Anderson  went  to  Bosque  county,  and  witness  sued  out  a  search 
warrant  for  the  search  of  Willis  Parker's  house,  for  the  defendant's 
property.  Parker  pointed  out  the  baggage  which  the  defendant 
brought  to  his  house  from  his  own  (defendant's)  house  after  his  ar- 
rest. Two  pairs  of  saddle-pockets  were  found  among  the  articles  of 
the  defendant's  baggage  pointed  out  by  Parker.    Those  saddle- 
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pockets  the  witness  identified  as  belonging  to 
pockets  in  the  store  on  the  night  of  the  fire.  Wi 
furnished  Anderson  with  the  cost  mark  of  sac 
marks,  as  made  by  the  witness  himself,  were  fo 
the  flaps  of  each  pair  of  saddle-pockets.  Witn 
ent  patterns  of  saddle-pockets  in  stock,  and  th 
out  by  Parker  as  belonging  to  defendant  corresj: 
different  patterns.  The  marks  used  by  J.  M.  E 
ferent  from  any  marks  given  by  any  other  bus 
witness  ever  heard  of,  and  were  invented  to  sei 
and  sale  mark.  One  pair  of  the  saddle-pockets  we 
which  meant  that  they  cost  $2,  and  they  were  i 
sell  for  $3.  The  other  pair  was  marked  "  X — 
they  cost  $3,  and  they  were  marked  in  figures  t< 

In  one  pair  of  the  saddle-pockets  the  witness  f< 
and  a  vest,  which  he  identified  as  belonging  to 
chandise  in  the  store  on  the  night  of  the  fire.     Ii 
out  as  the  defendant's  trunk  witness  found  a  f 
vest,  which  he  identified  as  belonging  to  the  stocl 
was  in  the  store  on  the  night  of  the  fire.     Witi 
ing  a  vest  similar  to  one  of  the  vests  found  in  tfc 
out  as  that  of  the  defendant.    The  vest  foun< 
and  the  vest  worn  by  witness  belonged  to  the  sa 
Witness's  partner,  Mr.  Perkins,  was  now  weariri 
similar  to  a  pair  found  among  the  articles  of  de 
The  witness  had  never  sold  to  the  defendant,  no 
J.  W.  Pickett  or  Jesse  Kaiser,  any  saddle-pocke 
any  pocket-knives  of  the  stock  of  goods  belongi 
Eplin  &  Co.    Eplin  &  Co.  had  about  half  a  dc 
kind  of  saddle-bags.     The  saddle-bags  were  bouj 
the  house  of  Pickens  &  Co.     Two  or  three  pain 
been  sold  in  the  neighborhood  since  they  were  pla 
fall  of  1884.     The  clothing  was   bought  in  Gi 
house  of  Halff,  Weis  &  Co.    Witness  was  manag 
firm.     His  partner  stayed  in  the  store  at  times,  ar 
man  was  clerk.    No  marks  were  found  on  the  cloi 
could  only  identify  them  by  their  similarity  in 
pattern  to  the  clothing  he  kept  in  stock. 

J.  T.  Perkins  testified,  for  the  State,  that  he  wa 
ber  of  the  firm  of  J.  M.  Eplin  &  Co.,  whose  stor 
ton  was  burned  on  the  night  of  April  5,  1885.  1 
some  of  the  articles  kept  in  stock  since  the  fire.    ] 
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of  pants  and  a  vest  which  he  knew  to  have  been  in  his  firm's  stock, 
on  the  person  of  Dave  Dansby  at  the  "reunion"  at  Cameron  on 
the  27th  day  of  June,  1885.  Witness  identified  the  saddle-bags  and 
articles  of  clothing  in  evidence  as  articles  which  belonged  to  his 
stock  of  goods  at  the  time  of  the  fire.  He  recognized  the  private 
cost  and  sale  mark  of  J.  M.  Eplin  &  Co.  on  the  flaps  of  the  saddle* 
bags.  He  identified  the  articles  of  clothing  only  by  their  similarity 
to  articles  kept  in  stock  by  Eplin  &  Co.  at  the  time  of  the  fire. 
Eplin  &  Co.  sold  goods  indiscriminately  to  whoever  would  bay,  bot 
witness  had  never  sold  any  articles  of  the  kind  in  evidence  either  to 
the  defendant,  to  Lovelace,  to  Pickett  or  to  Kaiser. 

Bad  Stead  man  testified,  for  the  State,  that  for  more  than  a  year 
he  bad  been  in  the  employ  of  Eplin  &  Co.  as  clerk.  Witness  ex- 
amined the  clothing  in  evidence,  and  stated  that  he  could  not  iden- 
tify those  particular  articles,  but  Eplin  &  Co.  had  clothing  in  stock, 
at  the  time  of  the  fire,  exactly  like  those  in  evidence.  Witness 
identified  the  firm's  private  cost  and  sale  mark  on  the  flaps  of  the 
saddle-bags.  Witness  never  sold  any  of  the  goods  in  evidence  to 
either  the  defendant,  Lovelace,  Pickett  or  Kaiser.  On  the  27th  day 
of  June,  1885,  the  witness  attended  the  reunion  in  Cameron.  While 
there  Ben  Ellis  came  to  him  and  asked  him  if  he  would  be  able  to 
recognize  any  of  the  goods  that  were  in  Eplin's  store  on  the  night 
of  the  fire.  Witness  replied  that  he  could,  and  he  and  Ellis  walked 
down  one  of  the  streets  in  Cameron,  and  witness  saw  a  young  man 
named  Dave  Dansby  standing  on  the  sidewalk.  Young  Dansby 
was  then  wearing  a  pair  of  pants  and  a  vest  which  the  witness 
recognized  as  articles  from  Eplin  &  Co.'s  stock. 

8.  J.  Stapleton  testified,  for  the  State,  that  he  lived  in  Yarreltoo, 
Texas,  about  one  hundred  yards  from  where' J.  M.  Eplin  &  Ca's 
store  stood  when  it  was  burned  in  April,  1885.  The  light  of  the 
burning  building  awakened  the  witness,  and  witness,  while  getting 
up,  saw  several  persons  pass  his  house  rapidly  on  horseback,  going 
from  the  direction  of  the  fire.  Witness  could  recognize  none  of  the 
parties.  Witness  reached  the  burning  house  about  the  time  that 
Eplin,  Elzey  and  Batten  field  arrived.  On  the  next  morning,  the 
witness  found  at  the  scene  of  the  fire  a  brace  and  bits  and  an  auger 
which  he  recognized  as  tools  whioh  had  been  taken  from  his  shop 
during  the  night.  Witness  found  that  bis  shop  had  been  broken 
open.  The  defendant  was  perfectly  familiar  with  the  witness's  shop, 
and  knew  where  his  tools  were  kept.  Witness  was  at  the  house  of 
the  defendant's  father  in  August,  1884,  and  there  saw  and  had  a 
conversation  with  the  defendant,  who  had  then  but  recently  returned 
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from  a  trip  somewhere.     Defendant  asked  wit 
general  were  getting  along,  and  particularly  b 
Eplin)  was  progressing,  and  if  be  was  succeeding    i 
rel  bad  succeeded.    Witness  replied  that  Eplii 
many  goods  as  Yarrel  had  sold.    The  defendant 
sorry  for  him  on  account  of  the  partner  (Perkins 
asked  him  why.     Defendant  replied  that  be  bad   I 
fendant,  alone,  or  be  might  go  into  ashes.    He 
had  been  interfering  with  a  case  be  had  in  court.      I 
a  charge  of  horse  theft  of  which  defendant  was  a 
fire. 

Lee  Cox  testified,  for  the  State,  that  he  was  < 
precinct  in  Bosque  county,  Texas.     On  or  abc 
June,  1885,  the  witness  and  Dave  Ford,  deputy  & 
county,  Texas,  arrested  the  defendant  about  t*  : 
east  of  Iredell.     Defendant  was  then  going  by    I 
Drew.     Witness  went  to  the  depot  with  defends  i 
was  taken  to  Waco.    Defendant  wrote  a  note  to  ] 
defendant's,  house,  get  his  thing3,  and  take  the)  i 
house.     Afterwards  John  Anderson  and  Eplin  ar  i 
warrant  was  procured,  and  Parker's  house  search* 
out  defendant's  things,  including  the  articles  in  evi 

Harmon  Dansby  testified,  for  the  State,  that  1 
county,  Texas,  in  1884,  but  in  Bell  county,  durii 
On  Wednesday  after  the  Sunday  on  which  Eplin'* 
the  witness  heard  of  it.     On  the  Tuesday  after  t  i 
W.  Pickett  came  to  a  point  near  witness's  house, 
his  little  son  were  at  work.    He  asked  witness  if  i 
the  house.     Witness  replied  in  the  negative,  am  I 
u  other  boys  were."  He  replied  that  they  u  were  \ 
the  fence  a  short  distance  and  blew  a  whistle  on  I 
ently  defendant,  Lovelace  and  a  half-breed  of  n 
Indian  witness  thought  —  whom  witness  did  not  I 
horseback  and  stopped  near  witness's  bois  d'  arc 
hollow.    They  appeared  anxious  to  keep  concea 
parties  named  bad  well  filled  new  saddle-bags,  t 
dressed  in  new  clothes,    Pickett's  pants  were  torn 
right  leg.    Witness  asked  them  where  they  were 
heavy  rain.    They  said  that  they  spent  the  night  < 
Smith's  field.    Witness  asked  them  how  they  mar 
and  they  replied  that  they  had  an  abundant  supp 
Pickett  then  took  a  pair  of  pants  and  a  vest  out 
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and  gave  them  to  the  witness.  He  gave  a  vest  to  a  man  named 
Wells,  then  staying  at  the  witness's  house.  He  also  gave  a  pocket- 
knife  to  the  witness's  little  son  Willie.  As  Pickett  presented  these 
articles,  he  remarked :  "  Boys,  we  struck  a  rich  thing  the  other  night. 
You  ought  to  have  been  with  us."  The  defendant  and  the  other 
parties  were  present  when  Pickett  made  the  statement  and  dis- 
tributed the  articles  mentioned.  Witness's  wife  cooked  a  meal  for 
the  parties,  and  the  witness's  little  son  took  the  victuals  to  them  in 
the  hollow.  The  parties  remained  near  witness's  house  from  8 
o'clock  until  3  o'clock  P.  M.,  and  during  that  time  the  man  Wells 
cut  the  hair  and  shaved  the  faces  of  the  defendant  and  Pickett. 

The  parties,  when  they  left,  said  that  they  were  going  west.  Wit- 
ness gave  the  pants  and  vest  given  him  by  Pickett  to  his  nephew, 
Dave  Dansby.  Dave  wore  them  to  the  reunion  in  Cameron,  and 
was  still  wearing  them.  About  two  weeks  after  the  burning  of 
Eplin's  store,  Ben  Ellis  came  to  witness's  house  in  search  of  a  horse, 
and  witnesstold  him  about  the  defendant,  Pickett,  Lovelace  and  the 
half-breed  being  at  his  place,  and  what  occurred  at  that  time. 
Witness  tried  to  impress  upon  Ellis  the  importance  of  keeping  that 
information  secret.  The  saddle-bags  in  evidence  resembled  the  sad- 
dle-bags the  parties  had  at  witness's  house.  One  of  the  pairs  of 
pants  exhibited  resembled  the  pants  worn  by  Pickett  on  that  occa- 
sion. The  pants  in  evidence  were  torn  in  the  same  manner  and  in 
the  same  place  that  the  pants  worn  by  Pickett  were  torn.  Witness 
identified  a  vest  in  evidence  as  the  vest  worn  by  Pickett  on  the  oc- 
casion described,  and  another  vest  as  the  vest  which  Pickett  gave 
to  Mr.  Wells.  He  identified  a  second  pair  of  pants  as  those  worn 
on  the  Tuesday  mentioned,  at  his  house,  by  the  defendant. 

The  witness  took  especial  notice  of  everything  said  and  done, 
worn  and  exhibited  by  the  four  parties  on  the  Tuesday  in  question, 
because,  some  time  previous  to  that  Tuesday,  Deputy  Sheriff  John 
Anderson  appealed  to  witness  to  aid  him  in  apprehending  the  de- 
fendant, for  whose  arrest  on  the  charge  of  cattle  theft,  he,  the  said 
Anderson,  had  a  warrant.  Witness  asked  Deputy  Sheriff  Jack 
Lewis,  of  Cameron,  if  he,  witness,  could  rely  on  Anderson.  Lewis 
replied  that  he  could,  and  witness  agreed  to  help  Anderson  effect 
defendant's  capture.  Witness  advised  Anderson  to  watch  the  de- 
fendant's wife,  as  the  only  means  of  discovering  the  defendant's 
whereabouts.  Witness  went  to  Bodgers  to  report  to  Anderson  on 
Tuesday  evening  after  the  party  left  his  house.  Anderson  was  not 
at  Bodgers.  On  the  next  day  witness  heard  that  Eplin's  store  had 
been  burned  on  the  previous  Sunday  night. 
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Cross-examined,  the  witness  said  that  he  told  Anderson  all  about 
the  occurrences  at  bis  house  while  defendant  and  those  with  him 
were  there  on  the  Tuesday  mentioned.  Anderson  cautioned  witness 
to  say  nothing  about  it,  and  witness  did  not  mention  the  affair  until 
after  the  arrest  of  the  defendant,  except  to  Ben  Ellis,  Anderson  and 
Lewis,  as  stated.  The  witness  showed  Fletch  Bowers  the  tracks  of 
the  horses  ridden  by  the  parties,  and  the  hair  cut  from  the  heads  of 
defendant  and  Pickett.  Yarrellon  was  some  eighteen  or  twenty 
miles  from  where  the  witness  lived.  When  witness  gave  the  pants 
and  vest  given  him  by  Pickett  to  Dave  Dansby,  he  told  Dave  that 
he  bought  them  in  Temple,  and  told  him  so  because  Anderson  had 
directed  him  to  keep  secret  the  transactions  with  the  defendant's 
party. 

Deputy  Sheriff  John  Anderson  testified,  for  the  State,  that  prior 
to  the  burning  of  Eplin's  store  be  had  papers  for  the  arrest  of  the 
defendant  for  cattle  theft,  and  appealed  to  H.  Dansby  to  assist  him 
in  effecting  defendant's  arrest.  Dansby  agreed  to  help  witness.  Jn 
a  conversation  with  Dansby  a  short  time  after  the  fire,  Dansby  told 
witness  that  they  could  discover  the  whereabouts  of  defendant  only 
.by  watching  the  defendant's  wife.  Dansby  found  out  where  de- 
fendant's wife  was,  informed  witness,  and  witness  reported  to  Lips- 
comb, who  wrote  to  the  sheriff  of  McLennan  county.  Witness  then 
had  warrants  for  the  arrest  of  defendant,  Lovelace,  Pickett  and 
Kaiser  on  the  charge  of  burning  Eplin  &  Co.'s  store.  Eplin  sued 
out  a  warrant  to  searph  Dansby's  house,  and  witness  with  Eplin 
and  others  executed  it,  finding  some  clothing,  including  a  vest, 
.which  Eplin  identified. 

Cross-examined,  the  witness  said  that  on  the  Sunday  following 
.the  fire  he  had  a  conversation  with  H.  Dansby  in  Cameron,  when 
Dansby  told  him  about  defendant  and  the  other  parties  being  at  his 
place  on  Tuesday,  and  that  Pickett  gave  him  a  pair  of  pants  and  a 
vest,  and  a  vest  to  Wells.  He  told  witness  how  the  parties  were 
dressed,  and  about  the  torn  place  on  Pickett's  pants,  and  what  the 
parties  said.' 

.  The  State  read  in  evidence  the  affidavits,  made  upon  information 
and  belief,  by  J.  M.  Eplin,  on  April  6,  1885,  charging  defendant, 
Pickett,  Lovelace  and  Kaiser  with  this  offense,  and  the  warrants  of 
arrest  against  Lovelace. 

Willie  Dansby,  the  son  of  Harmon  Dansby,  testifying  for  the 
State,  corroborated  his  father  in  every  particular  as  to  what  occurred 
at  Dansby's  bouse  on  the  Tuesday  after  the  fire.  The  State  closed. 
The  opinion  discloses  the  objections  interposed  by  the  defense  to 
,parUi  of  the  foregoing  testimony. 
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Sam  Ray  testified,  for  the  defendant,  that  he  lived  in  Bell  county, 
Texas.  Witness  owed  a  note,  payable  in  Belton  on  April  1,  1885, 
and  wrote  the  holder  that  he  would  be  in  Belton  on  the  first  Mon- 
day in  April,  to  pay  it.  Will  Parker,  of  Bosque  county,  was  in  the 
witness's  debt,  and  the  witness  left  Temple  on  the  1st  day  of  April 
to  go  to  Parker's  house  in  Bosque  county  to  get  the  money.  It  was 
his  purpose  to  go  thence  to  Fort  Worth  on  a  visit  to  a  brother. 
Witness  reached  Meridian,  Bosque  county,  on  the  night  of  April  1, 
1885,  and  on  the  next  day  went  to  Parker's  house,  where  he  saw 
the  defendant  at  work!  On  the  next  day  witness  and  Parker  went 
to  Fort  Worth.  Witness's  brother  was  not  in  Fort  Worth,  and  wit- 
ness and  Parker  went  back  to  Parker's  house,  arriving  there  on  the 
night  of  April  5th,  the  same  being  Sunday.  He  did  not  see  defend- 
ant on  that  night,  but  on  the  next  day  the  defendant  drove  the 
witness  and  Will  Parker  to  Meridian  in  a  wagon.  Parker's  wife  was 
on  a  visit  to  her  mother  in  Echo,  in  Bell  county,  and  Parker  went 
with  witness  as  far  as  Temple  to  meet  her.  Thence  the  witness 
went  to  Belton. 

On  his  cross-examination  the  witness  detailed  his  movements  from 
April  1,  1885,  until  the  morning  of  April  6,  1885,  when  defendant, 
going  under  the  name  of  Russ  Drew,  drove  him  and  Parker  to 
Meridian,  from  Parker's  house,  in  a  wagon.  Ho  repeated,  in  sub- 
stance, his  statement  on  his  examination  in  chief. 

Loring  Davis  testified  that  he  lived  in  Bosque  county  in  April, 
1885,  about  four  and  a  half  miles  from  Wijl  Parker's  house.  On 
or  about  March  20,  1885,  the  defendant,  calling  himself  Russ  Drew, 
came  to  the  witness's  house  and  asked  where  he  could  rent  a  house. 
A  man  calling  himself  Johnson,  whom  the  witness  afterwards  learned 
was  named  Pickett,  was  with  him.  They  were  directed  to  a  Mrs. 
Fox,  living  in  the  neighborhood,  who  had  a  vacant  house.  Witness 
saw  the  defendant  on  the  third  day  after  that  first  interview.  Wit- 
ness cut  his  foot  with  an  axe  on  March  80th,  and  remembered  that  be 
saw  the  defendant  two  or  three  days  before  that.  Witness  was  con- 
fined to  his  bed  twelve  or  fifteen  days.  When  able  to  get  about  he 
went  fishing,  and  en  route  passed  defendant's  house  and  saw  him. 
That  was  the  day  of  the  heavy  storm.  Pickett  left  the  neighbor- 
hood a  day  or  two  after  witness  got  his  foot  cut,  and  did  not  return 
for  eight  or  ten  days.  Witness  did  not  see  defendant  during  Pick- 
ett's absence.  Defendant  lived  at  the  house  in  witness's  neighbor- 
hood until  his  arrest. 

Mrs.  Knipp  testified  that  she  was  a  sister  of  Loring  Davis.  De- 
fendant, as  Russ  Drew,  and  Pickett,  as  Johnson,  oame  to  the  house 
of  Loring  Davis  about  the  middle  of  March,  1885,  and  were  sent 
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to  Mrs.  Fox,  from  whom  they  rented  a  honse. 
his  foot  about  March  30,  1885,  and  was  in  bed  a(  : 
ness  saw  defendant  two  or  three  days  after  Lorii  ; 
told  him  of  the  accident.    That  was  on  Fridaj 
fendant  in  Bosque  county  again  on  Saturday. 

Mrs.  Fox  testified,  for  the  defense,  that  she  live* 
She  rented  a  house  to  the  defendant  and  Pickett  s< 
1885.  Defendant  borrowed  some  carpenters'  tool* 
brought  them  home  while  Mrs.  Knipp  was  at  her  1 
told  defendant  that  her  brother  cut  his  foot  on  t : 
day. 

Mrs.  Parker,  senior,  testified,  for  the  defense, 
mother  of  Willis  Parker,  and  lived  with  him  in 
1885.     She  first  saw  the  defendant  on  March   1 
then  hunting  a  house  to  rent,  and  was  directed  t : 
returned  within  a  few  days  and  went  to  work  fo  • 
a  store-house,  and   building  a  fence.    Ho  worked 
some  five  or  six  weeks.     On  Saturday  defendant  \ 
returned  on  Sunday,  and  told  witness  that  Davis 
Willis's  wife  left  home  on  the  1st  day  of  April: 
mother  in  Bell  county.     She  returned  on  Friday, 
about  a  week.    Defendant  drove  Willis  Parker 
Meridian  on  Monday.     Ray  reached  Will  Parker' 
2, 1885,  and  left  for  Fort  Worth  on  the  next  (I 
three  or  four  days.     They  got  back  on  Sunday  ni; 
to  witness's  question,  said  that  they  saw  Ray's 
called  Johnson  called  occasionally  at  Will  Park<: 
one  occasion  left  a  pair  of  saddle-bags.    Andersc 
came  to  and  searched  the  house  of  Will  Parker, 
two  pairs  of  saddle-bags,  two  pairs  of  pants  and 
pair  of  those  pants  was  brought  there  by  Johnso 
hire  witness  to  patch  them.     One  pair  of  the  sai 
at  the  house  by  Johnson.    The  other  pair  was  br<: 
with  defendant's  things. 

Mrs.  Minnie  Parker  testified,  for  the  defense, 
Parker's  wife.  On  or  about  April  1,  1885,  witi 
Bosque  county  to  visit  her  mother  in  Bell  coun 
came  after  her  on  the  following  Monday.  Witn 
home  with  her.  Meridian  was  reached  on  Tuesd 
next  day.  The  day  on  which  witness  got  home  w 
defendant  was  at  Will  Parker's  house  on  the  daj 
and  was  there  on  the  day  she  returned. 
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A.  J.  Lewis  testified,  for  the  defense,  that  he  jailed  H.  Dansby  on 
this  charge.  Sheriff  Lipscomb  sent  Dansby  and  Weils  to  witness 
with  instructions  to  hold  them.  Having  no  warrant  against  Dansby 
he  was  released  on  the  next  day.  Witness  did  not  understand  why 
he  was  to  hold  Dansby.    He  had  a  pistol  case  against  Wells. 

W.  A.  Neighbors  testified,  for  the  defense,  that  he  bad  known  E 
Dansby  for  eight  or  ten  years,  daring  which  time  his  reputation  for 
truth  and  veracity  had  been  very  bad. 

Cross-examined,  the  witness  stated  that  he  beard  the  reputation 
of  Dansby  for  truth  and  veracity  very  largely  discussed  during  the 
trials  of  Lem  Maddox,  Cy.  Jackson  and  Joe  Jones,  in  which  cases 
Dansby  was  a  witness.  His  reputation  was  sought  to  be  impeached 
in  each  of  those  cases.  The  family  connections  of  Maddox  and 
Jackson  were  numerous  and  influential  in  the  neighborhoods.  J.  R 
Oilliland  testified  substantially  as  did  the  witness  Neighbors.  Eight 
other  witnesses,  with  little  variation,  testified  to  the  same  effect 

Hiram  Dansby  testified,  for  the  defense,  that  he  was  a  brother  to 
Harmon  Dansby.  Harmon,  when  he  gave  the  pants  and  vest  to 
Dave  Dansby,  said  that  he  bought  them  in  Temple,  paying  $10  for 
them. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Ford  dk  Ford,  for  the  appellant 

J.  II.  Hurts.  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Appellant  and  two  other  parties  were 
jointly  indicted  for  the  burning  of  the  store-house  of  Eplin  &  Ca 
The  record  is  quite  voluminous,  and  we  find  in  it  nine  bills  of  excep- 
tion saved  by  defendant  to  the  admission  of  testimony  over  his  ob- 
jection. Of  these  bills  of  exception  we  propose  only  to  notice  briefly 
those  which  we  consider  of  any  importance. 

1.  The  State  was  permitted  to  prove,  over  objection  of  defendant, 
that  before  the  offense  of  arson  for  which  defendant  was  on  trial 
had  been  committed,  defendant  was  under  charge,  for  another  dis- 
tinct crime, — was  a  fugitive  evading  arrest, —  and  the  steps  which  the 
officers  of  the  law  had  taken  to  secure  his  arrest  for  said  crime. 

"It  is  not  only  a  fundamental  but  it  is  laid  down  as  the  ^  fir  si  rule 
governing  the  production  of  evidence,  that  the  evidence  offered  mast 
correspond  with  the  allegations  and  be  confined  to  the  point  in  issue. 
This  rule  excludes  all  evidence  of  collateral  facts  or  those  which  are 
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incapable  of  affording  any  reasonable  presumption  or  inference  as  to 
the  principal  fact  or  matter  in  dispute,  and  the  reason  is  that  such 
evidence  tends  to  draw  away  the  minds  of  the  jurors  from  the  point 
in  issue,  and  to  excite,  prejudice  and  mislead  them.,,  (Cesure  v.  The 
State,  1  Texas  Ct.  App.,  19,  citing  1  Greenlf.  Evid.,  §  5051;  Persons 
v.  Tht  State,  3  Texas  Ct.  App.,  241 ;  Green  v.  The  State,  12  Texas  Ot. 
App.,  51;  Williamson  v.  The  State,  IS  Texas  Ct.  App.,  514.)  It 
was  error  to  admit  the  evidence. 

2.  In  the  absence  of  defendant  at  the  time  the  statements  were 
made,  it  was  error  to  permit  the  witness  Dansby  to  testify  as  to 
what  he  told  Anderson  abont  the  clothing  found  in  his  house,  and 
it  was  hearsay  to  permit  Anderson  to  testify  as  to  what  Dansby 
told  him  on  that  occasion.  {Gonzales  v.  The  State,  16  Texas  Cu 
App.,  152;  Washington  v.  The  State,  17  Texas  Ct.  App.,  197;  Ander- 
son  v.  The  State,  14  Texas  Ct.  App.,  49;  Segura  v.  The  State,  16 
Texas  Ct.  App.,  221;  FuUer  v.  The  State,  19  Texas  Ct.  App.,  380.) 

3.  It  was  error  to  admit  in  evidence  against  this  defendant  the 
four  ex  parte  affidavits  of  Eplin,  charging  appellant,  and  the  other 
parties  jointly  indicted  with  him,  with  the  burning  of  the  store- 
house. These  affidavits  were  ex  parte;  they  were  hearsay ;  they 
were  not  binding  in  any  manner  upon  defendant,  he  having  had 
nothing  to  do  with  their  being  made  at  the  time  when  made.  They 
were  res  inter  alios  acta,  and  inadmissible  against  defendant. 

4.  Lovelace,  one  of  the  parties  who  originally  was  jointly  charged 
with  defendant  in  the  commission  of  the  crime,  had,  in  an  effort 
made  to  arrest  him  for  the  offense,  shot  the  officer,  and  the  officer 
had  killed  him.  Over  objection  of  this  defendant  the  State  was  per- 
mitted to  introduce  in  evidence  the  torn  and  bloody  warrant  which 
the  officer  was  attempting  to  execute  upon  Lovelace  when  the  latter 
shot  the  former.  Such  evidence  was  most  clearly  inadmissible.  It 
tended  to  prove  nothing  against  this  defendant,  and  it  was  strongly 
calculated  to  inflame  and  prejudice  the  minds  of  the  jury  against 
this  defendant  as  being  a  confederate  of  Lovelace  in  the  commission 
of  a  crime  which  resulted  in  such  bloody  consequences  and  so  seri- 
ously endangered  the  life  of  a  faithful  and  zealous  offioer. 

Other  errors  assigned  and  complained  of  have  not  been  discussed, 
because  it  is  believed  that  suoh  as  are  in  any  manner  tenable  are  not 
likely  to  arise  on- another  trial.  For  the  errors  pointed  out  the 
judgment  is  reversed  and  the  cause  remanded  for  another  triaL 

Reversed  and  remanded. 

[Opinion  delivered  March  10,  1886.] 
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[No.  2030.] 
C.  D.  Freeman  v.  The  State. 

1.  Falsely  Pkbsokatino  Another,  etc— Indictment  for  falsely  personatm? 

another  person,  as  that  offense  is  defined  by  article  450  of  the  Penal  Code, 
need  not  allege  the  whereabouts  or  the  residence  of  the  person  falsely  per- 
sonated. An  indictment  conforming  substantially  to  number  318  of  Will- 
son's  Criminal  Forms,  page  144,  sufficiently  charges  the  offense  of  falsely 
personating  another. 

2.  Same  —  Fact  Case.— See  the  statement  of  the  case  for  evidence  hdd  insuf- 

ficient to  support  a  conviction  for  falsely  personating  another. 

Appeal  from  the  District  Court  of  Tarrant  Tried  below  before 
the  Hon.  R.  E.  Beckham. 

The  conviction  in  this  case  was  had  upon  an  indictment  which 
charged  the  appellant  with  the  offense  of  falsely  personating  an 
other,  etc.,  as  that  offense  is  defined  by  article  450  of  the  Penal 
Code.  The  indictment  and  conviction  of  the  appellant  grew  oat  of 
his  transaction  with  Zeno  G.  Ross,  in  Tarrant  county,  Texas,  on  the 
22d  day  of  October,  1884,  wherein  he  represented  himself  to  be  one 
certain  Charles  D.  Freeman,  the  patentee,  as  the  assignee  of  M.  J. 
Webb,  of  a  certain  patent  for  six  hundred  and  forty  acres  of  land 
situated  in  Callahan  county,  Texas,  and  as  the  grantee  in  a  certain 
warranty  deed  wherein  one  J.  S.  Callaway,  of  Callahan  county,  Texas. 
conveyed  to  Charles  D.  Freeman,  of  Philadelphia,  Pennsylvania, 
two  hundred  and  thirteen  and  one-third  acres  of  land  situated  in 
Callahan  county,  Texas;  upon  which  title  papers  the  appellant,  rep- 
resenting himself  to  be  the  Charles  D.  Freeman  named  in  each, 
obtained  two  loans  of  money  from  the  said  Zeno  C.  Ross.  A  term 
of  three  years  in  the  penitentiary  was  the  punishment  qgyqaH 
against  the  appellant. 

Zeno  C.  Ross  was  the  first  witness  for  the  State.  He  testified 
that  the  defendant  was  introduced  to  him  by  Mr.  Doyle  in  Fort 
Worth,  Texas,  on  the  10th  day  of  October,  1884.  The  defendant 
told  the  witness  that  his  name  was  Charles  D.  Freeman,  and  that 
he  lived  in  Callahan  county,  Texas,  at  that  time,  and  that  he  had 
formerly  lived  in  Philadelphia.  He  told  witness  that  he  wanted  to 
borrow  some  money  on  a  tract  of  six  hundred*  and  forty  acres  of 
land,  situated  in  Callahan  county,  Texas,  for  which  he  had  a  patent 
He  told  the  witness  that  he  had  been  unfortunate  in  the  sheep  in- 
dustry, and  wanted  to  stock  his  land  with  horses.  He  then  exhib- 
ited to  the  witness  a  certified  copy  of  a  patent  to  six  hundred  and 
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forty  acres  of  land  in  Callahan  county,  which  be  said  he  owned, 
claiming  to  be  the  Chas.  D.  Freeman  named  as  the  patentee  in  the 
patent.  He  proposed  to  secure  the  loan  by  a  mortgage  on  the  land 
thus  patented,  which  he  represented  to  be  valuable..  On  the  15th 
day  of  October  the  defendant  exhibited  to  witness  the  certificate  of 
the  county  clerk  of  Callahan  county,  certifying  that  the  land  cov- 
ered by  the  patent  was  unincumbered.  Witness  upon  this  showing 
loaned  the  defendant  some  money,  for  which  he  took  his  note  and 
a  deed  of  trust  on  the  land  covered  by  the  patent. 

On  the  22J  day  of  the  same  month,  the  defendant  again  applied 
to  the  witness  for  another  loan  which  he  proposed  to  secure  by  a 
second  deed  of  trust  upon  the  six  hundred  knd  forty  acres  covered 
by  the  patent,  and  also  by  a  deed  of  trust  upon  a  tract  of  two  hun- 
dred and  thirteen  and  one-third  acres  of  land  which  he  said  he 
owned  under  the  warranty  deed  of  one  J.  S.  Calloway.  He  exhib- 
ited to  the  witness  a  certified  copy  of  the  warranty  deed  executed 
by  one  J.  S.  Calloway,  conveying  to  Chas.  D.  Freeman  two  hun- 
dred and  thirteen  and  one-third  acres  of  land  in  Callahan  county. 
Upon  such  security  he  asked  an  advance  of  $500.  Witness  let  him 
have  $300,  less  the  discount,  and  took  his  promissory  note  secured 
by  deed  of  trust  upon  the  land  described  in  the  patent  and  the  land 
described  in  the  deed.  Witness  discounted  his  note  at  three  per 
cent,  a  month,  giving  him  $273  in  exchange  for  his  note,  payable  in 
ninety  days,  and  the  deed  of  trust.  The  witness  thought  that  the 
money  was  paid  to  the  defendant  on  checks  drawn  by  the  witness 
and  his  brother,  T.  D.  Ross,  on  the  bank.  When  the  defendant  signed 
the  note  and  deed  of  trust  the  witness  noticed  the  peculiar  forma- 
tion of  the  first  initial,  and  called  his  attention  to  the  fact  that  his 
"C"  resembled  an  "E."  He  replied  that  he  always  used  a  crooked 
back  "C"  in  signing  his  name.  Witness  also  asked  the  defendant 
about  his  original  title  papers  to  the  land,  and  he  said  that  they 
were  at  his  former  home  in  Philadelphia,  and  that  he  was  going  to 
Philadelphia  soon,  and  would  bring  them  with  him  on  his  return. 
Witness  let  the  defendant  have  the  money  mentioned  on  his  repre- 
sentations that  he  was  the  owner  of  the  lands  described  in  the  cer- 
tified copies  of  the  patent  and  deed,  and  that  he  was  the  Charles 
D.  Freeman  named  in  those  instruments.  The  witness  then  identi- 
fied the  instruments  read  in  evidence  as  follows:  The  note  and  deed 
of  trust  first  referred  to,  executed  by  the  defendant  as  Charles  D, 
Freeman,  in  favor  of  Zeno  C.  Ross,  on  the  15th  day  of  October, 
1884.  The  note  and  deed  of  trust  last  referred  to,  executed  by  the 
defendant  as  Charles  D.  Freeman,  in  favor  of  Zeno  C.  Ross,  on  the 
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22d  day  of  October,  1884.  The  certified  copy  of  patent  number 
526,  volume  2,  issued  by  the  State  of  Texas,  to  Charles  D.  Free- 
man, assignee  of  M.  J.  Webb,  for  six  hundred  and  forty  acres  of 
land,  situated  %in  Callahan  county,  Texas,  bearing  date  August  U, 

1883.  The  certified  copy  of  a  warranty  deed  for  two  hundred  and 
thirteen  and  one-third  acres  of  land,  situated  in  Callahan  county, 
Texas,  executed  by  J.  S.  Calloway  to  Chas.  D.  Freeman,  on  the  8d 
day  of  April,  1883,  together  with  the  certificate  of  record,  showing 
that  the  same  was  recorded  in  Callahan  county  on  the  3d  day  of 
April,  1883. 

Thomas  D.  Ross,  a  brother  of  the  prosecuting  witness,  was  the 
next  witness  for  the  State.  He  testified  that  he  saw  the  defendant 
at  the  time  of  the  transactions  detailed  by  Zeno  C.  Ross  in  his  testi- 
mony. Witness  identified  the  notes  and  deeds  of  trust,  and  stated 
that  he  was  the  Thomas  D.  Ross  named  as  the  trustee  in  the  deeds 
of  trust.  The  notes  had  not  yet  been  paid,  nor  had  the  deeds  of 
trust  been  foreclosed. 

J.  M.  Doyle  was  the  next  witness  for  the  State.  He  testified  that 
he  was  a  real  estate  agent  and  broker,  and  did  business  in  Fort 
Worth,  Texas.  Defendant  was  introduced  to  the  witness  by  Doc- 
tor A.  P.  Brown,  of  Fort  Worth,  in  October,  1884:.  Doctor  Brown 
introduced  him  as  Charles  D.  Freeman.  The  defendant  then  exhib- 
ited to  the  witness  the  certified  copy  of  the  patent  in  evidence,  rep- 
resented himself  as  the  Chas.  D.  Freeman  named  in  that  instrument 
as  the  patentee,  and  told  the  witness  that  he  wanted  to  borrow 
some  money  on  the  same.  Witness  replied  that  he  thought  be 
could  assist  him,  and  took  him  to  the  office  of  Ross  &  Ross,  and  in- 
troduced him  to  Mr.  Zeno  C.  Ross  as  Charles  D.  Freeman.  Defend- 
ant told  Mr.  Ross  that  he  was  the  patentee  named  in  the  patent, 
and  proposed  to  execute  a  deed  of  trust  upon  the  land  described  in 
the  patent  as  security  for  a  loan  of  money.  The  witness  again 
went  to  Mr.  Ross  with  the  defendant  on  the  22d  day  of  October, 

1884,  when  defendant  exhibited  the  certified  copy  of  the  deed  from 
Calloway  to  Charles  D.  Freeman,  in  evidence,  and  obtained  from 
Ross  an  additional  loan  of  $300,  for  which  he  executed  his  note, 
secured  by  a  deed  of  trust  upon  the  land  described  in  the  patent 
and  the  land  described  in  the  deed.  Witness  attested  the  deed  of 
trust,  and  then  went  with  the  defendant  to  the  office  of  T.  P.  Mar- 
tin, notary  public,  and  identified  the  defendant  as  the  grantor  in  the 
deed  of  trust.  Defendant  told  witness  that  his  name  was  Charles 
D.  Freeman,  and  that  he  was  the  man  named  in  the  patent  and  in 
the  warranty  deed,  and  witness  so  introduced  him,  thinking  of  no 
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other  Freeman  at  the  time.  Defendant  executed  and  acknowledged 
the  deed  of  trust,  in  witness's  presence,  before  Thomas  R  Martin, 
notary  public. 

Thomas  P.  Martin  testified,  for  the  State,  that,  on  the  22d  day  of 
October,  1881,  the  defendant  and  Mr.  J.  M.  Doyle  came  to  his 
notarial  office  in  the  city  of  Fort  Worth,  Texas.  Mr.  Doyle  intro- 
duced the  defendant  to  the  witness  as  Charles  D.  Freeman.  De- 
fendant then  acknowledged  before  the  witness  the  execution  of  the 
deed  of  trust  in  evidence.  Witness  did  not  know  defendant.  He 
was  made  known  to  witness  as  Charles  D.  Freeman,  by  the  oath  of 
J.  M.  Doyle,  the  person  whose  name  was  signed  to  the  instrument 
as  attesting  witness.  The  certificate  of  acknowledgment  attached 
to  the  deed  of  trust  was  the  witness's  certificate. 

W.  H.  Cliett  testified,  for  the  State,  that  he  served  as  county  judge 
of  Callahan  county,  Texas,  in  1884,  his  term  of  office  expiring  in 
November  of  that  year.  Witness  was  now  a  practicing  lawyer, 
located  in  the  town  of  Baird.  Witness  knew  the  defendant,  but 
had  never  heard  him  called  Charles.  An  old  gentleman,  approxi- 
mating the  age  of  sixty-five,  was  introduced  to  the  witness  in  Cal- 
lahan county,  in  1883,  as  Judge  Charles  D.  Freeman,  of  Philadelphia, 
Pennsylvania.  That  old  gentleman  talked  to  the  witness  about 
purchasing  lands,  but  made  no  purchases  from  the  witness.  Witness 
heard  afterwards  that  he  bought  land  from  B.  E.  Webb  of  Cal- 
lahan county.  The  defendant  was,  in  the  opinion  of  the  witness, 
about  twenty-three  years  old.  The  witness  knew  when  the  defend- 
ant was  arrested.  The  witness,  being  shown  the  certified  copies  of 
the  patent  and  of  the  deed  in  evidence,  testified  that  they  were  sent 
to  him  from  Philadelphia,  Pennsylvania,  by  Charles  D.  Freeman, 
about  the  time  of  the  defendant's  arrest.  They  were  sent  to  the 
witness  from  Philadelphia,  as  copies  of  the  originals.  The  defend- 
ant was  not  in  possession  of  the  land  when  arrested  nor  had  he 
been  for  some  time  prior  thereto.  He  had  previously  been  in  posses- 
sion of  the  land,  and  had  some  sheep  on  it.  He  disposed  of  the 
sheep  about  the  time  that  he  left  the  land.  About  the  time  that 
Judge  Freeman  bought  the  land  from  Webb,  witness  heard  him, 
Judge  Freeman,  say  that  he  intended  to  stock  the  land  with  sheep 
and  put  his  son  and  two  other  young  men  on  it,  to  make  something 
for  themselves.  He  did  not  say  that  he  bought  the  land  for  his  son, 
nor  did  he  mention  his  son's  name. 

B.  B.  Webb  testified,  for  the  State,  that  he  lived  in  Callahan 
county,  Texas,  and  was  a  practicing  lawyer.  He  knew  the  defend- 
ant by  sight.  He  first  saw  the  defendant  in  the  latter  part  of  1883, 
VouXX— 86 


562  20  Texas  Court  of  Appeals.  [Galr.  Terpa, 

Statement  of  the  case. 

in  Callahan  county,  Texas,    He  was  then  known  as  Freeman*  but 
witness  bad  never  heard  him  called  Charles,  or  by  any  other  given 
name.    In  March  or  April,  1883,  the  witness  met  an  old  gentleman 
in  Callahan  county,  wbo  brought  letters  introducing  him  as  Judge 
Charles  D,  Freeman,  of  Philadelphia.    Judge  Freeman  told  witness 
that  he  wanted  to  buy  some  land  for  a  sheep  ranche,  and  wit- 
ness sold  him  some  land  situated  in  Callahan  county.    Witness 
identified  the  patent  in  evidence,  and  testified  that  he  sold  Judge 
Charles  D.  Freeman  the  land  described  in  the  patent    The  land 
then  was  unpatented,  but  was  under  location  by  virtue  of  the 
certificate  of  Mrs.  M.  J.  Webb,  the  witness's  mother,  and  witness, 
as  agent  for  bis  mother,  sold  the  certificate  and  the  land  located 
under  it.    Witness  and  Judge  Freeman  first  thought  of  having  the 
land  patented  to  M.  J.  Webb,  and  then  conveyed,  hut  Judge  Free- 
man finally  concluded  to  pay  thea balance  due  on  the  land  and  get 
the  patent  direct.    Ha  then  gave  the  witness  his  check  for  $600, 
which  the  witness  forwarded  to  Austin  and  obtained  the  original 
patent,  of  which  the  instrument  in  evidence  is  a  certified  copy.    At 
the  same  time,  the  witness  sold  Judge  Freeman  two  other  tracts  of 
land,  one  of  them  being  the  tract  described  in  the  deed  in  evidence. 
When  Judge  Freeman  purchased  and  paid  for  the  lands,  be  said 
nothing  about  his  son,  nor  did  the  witness  bear  him  speak  of  having 
a  son  uotil  after  the  land  transactions,  when  he  said  that  he  in- 
tended to  stock  the  land  with  sheep  and  put  his  son  and  another 
young  man  on  it,  and  that  if  they  did  not  do  well  with  sheep,  he 
would  stock  the  land  with  horses.    He  said  nothing  about  buying 
the  land  for  his  son,  nor  about  having  the  title  papers  made  out  is 
any  name  other  than  his  own.    Some  time  after  Judge  Freeman 
left  Callahan  county,  the  defendant  arrived,  and  went  into  posses- 
sion of  the  land,  and  remained  on  it  a  year  or  two.    Witness  did 
not  know  that  defendant  was  Judge  Freeman's  son,  but  had  so 
understood.    Witness  had  never  seen  the  defendant  in  company 
with  Judge  Freeman.    Judge  Freeman  was  introduced  to  witness 
as  Charles  D.  Freeman.    Witness  dealt  with  Judge  Freeman  as 
Charles  D.  Freeman,  and  knew  of  nobody  else  as  a  party  to  the 
land  transactions  described.    The  State  closed. 

J.  £.  Thomas  testified,  for  the  defense,  that  he  was  a  lawyer  and 
lived  at  Baird,  Callahan  county,  Texas.  The.  witness  was  intro- 
duced to  Judge  Freeman,  of  Philadelphia,  ia  1883,  and  had  some 
conversation  with  him  about  lands.  Judge  Freeman  said  that  he 
wanted  to  buy  some  lands,  and  witness  tried  to  sell  him  some  he 
had  in  charge.    He  afterwards  told  witness  that  he  had  bought 
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some  lands  from  Mr.  Webb,  and  that  his  purpose  was  to  start  his 
son  and  another  young  man  on  a  sheep  ranolie.  The  defendant 
afterwards  went  into  possession  of  the  land.  In  negotiating  with 
the  witness  about  lands,  Judge  Freeman  said  that  he  wanted  to  pur- 
chase for  his  son.  Witness  knew  Judge  Freeman  as  General  Free- 
man, bat  had  not  seen  him  since  April,  1883.  He  did  not  mention 
his  son's  given  name.  The  defendant  was  known  to  witness  as  C. 
D.  Freeman.  Witness  had  never  heard  what  name  the  initial  "  0  " 
stood  for. 

W.  R.  MoDermot  testified,  for  the  defendant,  that  he  was  the 
assessor  of  taxes  for  Callahan  county  in  1883.  In  that  year  the 
defendant  listed  for  taxation  three  tracts  of  land,  viz. :  two  hun- 
dred and  thirteen  and  one-third  acres,  known  as  the  Smith  tract, 
three  hundred  and  twenty  acres  of  the  Logan  survey,  and  six  hun- 
dred and  forty  acres,  known  as  the  Webb  survey.  He  rendered 
the  property  described,  and  it  was  assessed  as  the  property  of  0. 
D.  Freeman.    Witness  did  not  know  who  paid  the  taxes. 

I.  N.  Jackson  testified,  for  the  defendant,  that  be  was  the  county 
clerk  of  Callahan  county,  and  occupied  that  position  in  October, 
1884.  Witness  was  acquainted  with  the  defendant  and  knew  him 
in  1884.  Witness  identified  the  copies  of  the  patent  and  deed  in 
evidence,  and  the  certificate  exhibited.  Witness  gave  the  defend- 
ant the  copies,  and  also  the  certificate  as  to  the  lands  being  free  of 
incumbrance,  or  rather  sent  them  to  him  at  Fort  Worth.  Those 
papers  were  genuine,  and  were  issued  by  the  witness  as  county 
clerk.  Witness  met  Judge  Freeman  while  he  was  in  Callahan 
county.  Witness  thought  that  he  received  from  Webb  &  Webb 
the  transfer  of  the  Webb  certificate  to  Cbas.  D.  Freeman,  and  also 
the  deed  to  the  two  hundred  and  thirteen  and  one-third  acres  of 
land.  R.  B.  Webb  and  Judge  Charles  D.  Freeman  called  at  the 
witness's  office  and  got  the  deed  after  it  was  recorded,  and  paid  the 
recording  fee.  Witness  did  not  remember  to  whom  he  gave 
the  patent  after  recording  it.  Defendant  lived  in  Callahan  county 
a  year  or  more.  The  witness  gave  copies  of  records  to  any  one 
calling  for  them. 

W.  C.  Asbury  testified,  for  the  defense,  that  ho  knew  the  defendant. 
In  1883,  at  which  time  witness  was  deputy  sheriff  of  Callahan  county, 
he  met  the  father  of  the  defendant  Judge  Charles  D.  Freeman  in- 
troduced the  defendant  as  his  son  to  the  witness.  Judge  Freeman 
went  to  Belle  Plain  with  witness,  and  told  witness  that  he  was  in 
Callahan  county  to  buy  land  for  his  wild  son,  pointing  to  the  de- 
fendant, who  was  with  them  in  the  hack.    He  said  that  he  was 
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going  to  let  his  son,  the  defendant,  try  the  sheep  business.  Defend- 
ant went  into  possession  of  land  bonght  by  Judge  Freeman,  and 
remained  on  it  a  year  or  more.  The  witness  was  at  the  ranche  dar- 
ing defendant's  occupancy  two  or  three  times.  Witness  did  not 
know  what  became  of  the  sheep.  Judge  Freeman  remarked  that 
he  was  going  to  try  the  defendant  and  a  young  man  whose  name 
witness  did  not  remember,  at  sheep  raising.  Defendant  was  arrested 
in  Abilene,  in  the  county  adjoining  Callahan.  Witness  did  not 
know  why  he  went  to  Abilene. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  D.  Harris,  B.  D.  Wear  and  Bascom  <&  JEstex,  for  the  appel- 
lant 

J.  S.  BurU,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Three  counts  were  contained  in  the 
indictment;  the  first  two  of  which  were  abandoned  by  the  prosecu- 
tion, and  the  third  selected  as  the  one  upon  which  the  trial  and  con- 
viction were  had.  This  third  count  was  based  upon  article  450  of 
the  Penal  Code,  which  reads:  "If  any  person  shall  falsely  personate 
another,  whether  bearing  the  same  name  or  not,  and  in  such  as- 
sumed character  shall,  before  any  officer  authorized  by  law  to  au- 
thenticate instruments  of  writing  for  registration,  acknowledge  the 
execution  of  any  instrument  of  writing  purporting  to  convey  or  in 
any  manner  affect  an  interest  in  property,  such  instrument  purport- 
ing to  be  the  act  of  the  person  whose  name  is  so  assumed,  and  the 
acknowledgment  thereof  being  such  as  would  entitle  the  instru- 
ment to  be  registered,  he  shall  be  punished  by  confinement  in  the 
penitentiary  not  less  than  two  nor  more  than  ten  years." 

A  motion  made  by  defendant  to  quash  this  third  count  of  the  in- 
dictment was  overruled  by  the  court.  We  find  the  count  to  be  in 
substantial  compliance  with  the  form  No.  318,  Willson's  Criminal 
Forms,  p.  144.  (See,  also,  Martin  v.  T/ie  State,  1  Texas  Ct.  App., 
586:)  It  was  not  necessary  to  allege  the  whereabouts  or  residence 
of  Ohas.  D.  Freeman,  the  party  alleged  to  have  been  falsely  per- 
sonated,—  his  whereabouts  or  residence  being  a  matter  immaterial 
to  the  issue. 

Appellant,  for  the  purpose  of  obtaining  $300  in  money  of  one 
Boss,  executed  a  deed  of  trust,  and  acknowledged  the  same  for  reg- 
istration, upon  one  or  more  tracts  of  land  in  Callahan  county.    One 
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of  the  tracts  of  land  had  been  patented  to  a  Charles  D.  Freeman ; 
the  other  tract  had  been  conveyed  or  deeded  to  Chas.  D.  Freeman 
of  the  county  of  Philadelphia,  state  of  Pennsylvania,  The  deed  of 
trust  in  its  recitals  purported  to  be  the  act  of  Chas.  D.  Freeman  of 
Callahan  county,  Texas,  and  was  executed  and  acknowledged  by 
appellant,  who  signed  his  name  thereto  as  C.  D.  Freeman.  At  the 
time  of  the  execution  of  this  instrument  appellant  claimed  to  own 
the  lands  described  in  the  deed  of  trust.  He  said  the  land  men- 
tioned in  the  patent  was  patented  to  him,  and  that  he  was  the  Chas. 
D.  Freeman  named  in  the  patent  and  deed,  and  he  never  mentioned 
any  other  person  as  ever  having  had  any  claim  or  title  to  the  land 
under  the  patent  or  deed.  In  substance,  the  evidence  adduced  on 
the  trial  was  that  an  old  gentleman  named  Chas.  D.  Freeman,  of 
Philadelphia,  Pa.,  purchased  and  paid  for  the  lands,  but  before  and 
at  the  time  of  the  purchase  told  parties  that  he  was  purchasing  the 
land  for  his  son,  this  appellant,  who  was  with  him;  that  he  in* 
tended  to  establish  a  sheep  ranche  for  his  son  and  one  or  more  young 
men.  This  appellant,  the  son,  was  known  as  C.  D.  Freeman,  but 
none  of  the  witnesses  had  ever  known  him  to  be  called  "  Charles," 
nor  did  they  know  what  the  initial  letter  C.  in  his  name  stood  for. 
It  was  in  proof,  however,  that  appellant  had  occupied  the  land  since 
but  a  short  time  after  its  purchase  by  his  father,  and  that  he  had 
rendered  the  same  for  taxation  whilst  he  so  occupied  it. 

It  occurs  to  us,  after  a  mature  consideration  of  the  evidence  in 
this  case,  that  it  is  not  conclusive  nor  satisfactory  as  to  appellant's 
guilt.  If  the  land  was  purchased  by  the  father  for  the  son,  it  is  but 
reasonable  that,  to  save  expense  as  well  as  multiplicity  of  title 
papers,  be  would  have  had  the  patent  to  issue  to,  and  the  deeds 
made  directly  to,  the  son.  In  the  uncertainty  in  which  the  evidence 
leaves  us,  we  cannot  tell  whether,  in  view  of  these  facts,  the  patent 
issued  and  the  deed  was  made  to  the  father  or  the  son.  Quite  a 
number  of  objections  are  urged  in  the  brief  of  counsel  to  the  charge 
of  the  court.  We  are  of  opinion  the  charge  presented  the  law  of 
the  case.  Believing  that  the  evidence  is  insufficient  to  support  the 
verdict,  the  judgment  is  reversed  and  the  cause  remanded*  • 

Reversed  and  remanded. 

[Opinion  delivered  March  10,  1886.] 
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[No.  8089.] 
Wilijax.  Brysoz?  v.  Thb  Stats. 

Bafb— Pbactice— Pwvmaa  or  Counsel.— Note  in  tbe  opinion  too  sug- 
gestion of  this  court  as  to  proper  scope  of  argument  of  criminal  causes, 
especially  of  high  degree;  and  also  its  disapproval  of  the  line  of  argument 
pursued  by  counsel  for  the  State,  which  was  entirely  outside  of  the  record, 
and  so  calculated  to  inflame  the  minds  and  unduly  excite  the  prejudices  of 
the  jury  against  the  accused  that  a  new  trial  is  awarded  him  by  this  court. 

Appeal  from  tbe  District  Court  of  Gonzales.  Tried  below  before 
tbe  Hon.  George  McCormick. 

The  conviction  in  this  case  was  for  the  rape  of  Jennie  Webb,  in 
Gonzales  county,  Texas,  on  the  5th  day  of  August,  1885.  A  term 
of  five  years  in  tbe  penitentiary  was  the  penalty  assessed  against 
tbe  appellant. 

Jennie  Webb  was  the  first  witness  for  the  State.  She  testified 
that  she  was  the  woman  alleged  in  the  indictment  to  have  been 
raped.  The  defendant  on  trial,  William  Bryson,  was  the  man  who 
raped  the  witness.  Tbe  offense  was  committed  by  the  defendant 
upon  the  person  of  the  witness  in  Gonzales  county,  Texas,  on  the 
Sth  day  of  August,  1885.  At  that  time  the  witness  lived  with  ber 
husband,  Joe  Webb,  at  his  house,  about  three  quarters  of  a  mile 
from  the  house  of  Anderson  Yoakum,  who  was  the  witness's 
brother-in-law.  Between  12  and  1  o'clock  on  the  5th  day  of  August, 
1885,  after  dinner  had  been  eaten,  and  the  table  cleared  off,  the 
witness  went  to  her  husband,  then  lying  on  the  gallery  of  their 
house,  and  told  him  that  she  was  going  to  the  house  of  her  brother- 
in-law,  tbe  said  Anderson  Yoakum,  and  direct  him  to  send  a  request 
to  the  minister  who  for  some  time  had  been  oondncting  a  protracted 
meeting  in  the  neighborhood,  to  continue  the  services  a  while  longer. 
The  witness  accordingly  started  to  Anderson  Yoakum's  house,  leav- 
ing her  husband  and  Anna  Allen  at  the  house,  the  former  lying 
down  on  the  gallery  and  the  latter  sitting  out  in  the  yard  under  a 
tree.  When  the  witness  reached  a  point  about  four  hundred  yards 
from  her  house  she  was  startled  by  the  shaking  of  a  brush.  Look- 
ing in  the  direction  of  the  noise,  she  saw  the  defendant,  in  his  shirt 
sleeves.  The  witness  hallooed,  when  the  defendant  pulled  a  pistol, 
came  up  to,  and  caught  the  witness  by  one  of  her  hands,  and 
led  her  to  a  clump  of  bushes  some  distance  from,  and  to  the  left  of 
the  road,  where  he  stopped  and  told  witness  that  he  wanted  to  cop- 
ulate with  her,  and  that  she  must  lie  down.    The  witness  told  him 
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that  she  was  both  a  married  woman  and  a  member  of  the  church, 
and  could  not  comply  with  bis  demand.  Defendant  then  presented 
his  pistol  and  ordered  the  witness  to  lie  down,  and  the  witness,  fear- 
ing the  consequences  of  refusal,  and  protesting,  complied.  The 
defendant  then  lay  down  upon  her  and  inserted  his  male  member 
into  her  privates.  Witness  wept  bitterly  throughout  the  act  of 
carnal  intercourse,  and  the  defendant  told  her  that  he  would  kill 
her  if  she  did  not  hush  rip.  When  the  defendant  got  through,  and 
got  up,  he  detained  the  witness  by  the  hand,  and  while  the  two 
were  standing  there,  witness  beard  her  husband  halloo.  Defendant 
then  released  the  witness  and  told  her  that  he  would  kill  her  if  she 
ever  reported  the  outrage.  Witness  Went  on  to  the  house  of  her 
brother-in-law,  Anderson  Yoakum,  whither  she  bad  started,  and 
had  just  got  there,  and  was  commencing  to  tell  Anna  Allen  and 
Sallie  Kobinson  about  the  outrage  perpetrated  upon  her,  when  her 
husband  and  Anderson  Yoakum  rode  up,  and  witness  told  them. 
Her  husband  and  Anderson  Yoakum  left  immediately  to  hunt  for 
the  defendant  The  witness  had  never  seen  the  defendant  before 
be  stopped  her  in  the  road,  and  compelled  her  to  submit  to  his  pas- 
sion. The  witness  did  not  consent  to  the  act  of  sexual  intercourse, 
and  submitted  because  she  was  afraid  the  defendant  would  kill  her. 
Gross-examined,  the  witness  testified  that  she  had  been  married 
ten  or  eleven  years.  She  had  never  had  any  children.  Witness 
cooked  dinner  on  the  day  of  the  outrage.  No  one  was  at  the  bouse 
save  herself,  her  husband  and  Anna  Allen.  Witness  ate  no  dinner 
herself.  The  road  from  the  witness's  house  to  that  of  Anderson 
Yoakum  was  a  common  neighborhood  road  through  a  well  timbered 
and  bushy  country.  It  was  rather  a  crooked  road.  The  place 
where  the  witness  met  the  defendant  was  in  sight  of,  or  could  be 
seen  from,  the  witness's  house,  where  she  had  just  left  her  husband 
and  Anna  Allen.  She  was  unable  to  state  how  far  it  was  from  the 
road  to  the  point  in  the  bushes  where  the  defendant  made  her  lie 
down  and  submit  to  his  act  of  copulation.  It  may  have  been  twenty, 
fifty,  one  hundred  or  even  two  hundred  yards.  She  did  not  know 
how  long  the  defendant  kept  her  on  the  ground  or  stayed  on  top  of 
her.  She  would  not  limit  that  time  to  one  or  ten  minutes,  or  one 
or  two  hours.  She  did  not  know  how  long  it  was.  She  could  not 
say  how  long  it  was  after  the  act  of  copulation  when  she  heard  her 
husband  halloa  She  could  not  say  how  long,  after  be  had  outraged 
her,  the  defendant  detained  her  at  the  plaee  holding  her  by  the 
hands.  The  witness  could  not  say  from  which  direction  she  heard 
the  call  of  her  husband,  at  the  time  she  was  detained  by  the  defend- 
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ant  after  the  act  of  copulation.  She  did  not  know  whether  her  hus- 
band was  then  north,  south,  east  or  west  of  them,  or  towards  home 
or  Anderson  Yoakum's  bouse,  nor  could  she  say  that  her  husband, 
when  he  hallooed,  was  within  a  hundred  yards  or  two  miles  of  her 
and  the  defendant.  The  rape  was  perpetrated  in  a  thicket  of  bushes. 
Joe  Webb  testified,  for  the  State,  that  he  was  the  husband  of 
Jennie  Webb,  the  prosecuting  witness.  He  and  Jennie  had  been 
married  eleven  years,  during  the  whole  of  which  time  they  had 
lived  together  as  man  and  wife.  Witness  remembered  the  occasion 
upon  which  his  wife  is  alleged  to  have  been  raped  by  the  defendant 
It  occurred  in  Gonzales  county,  Texas,  on  the  5th  day  of  August, 
1885.  Witness  was  at  home  and  ate  dinner  there  on  that  day. 
Anna  Allen  was  there.  She  and  Jennie  sat  down  to  dinner  with 
the  witness,  but  witness  did  not  remember  whether  they  ate  any  or 
not.  After  eating  his  dinner  the  witness  went  out  on  his  gallery 
and  laid  down  upon  a  bed  which  stood  out  there,  but  did  not  go  to 
sleep.  After  a  time  Jennie  came  to  the  bed  on  which  the  witness 
was  lying,  and  said  that  she  was  going  over  to  Anderson  Yoakum's 
to  send  word  to  a  minister  who  was  conducting  a  series  of  meetings 
in  the  neighborhood  not  to  leave,  but  to  keep  the  meetings  up.  She 
presently  left  home,  going  in  the  direction  of  Yoakum's  house, 
traveling  down  the  neighborhood  road.  After  a  little  while,  wit- 
ness not  yet  having  gone  to  sleep,  he  heard  his  wife  call:  "  Joe,  oh, 
Joe!  Come  here  quick!"  The  witness  paid  no  attention  to  this 
call,  further  than  to  tell  his  sister,  Anna  Allen,  to  go  down  the  road 
and  see  if  Jennie  had  not  found  a  snake.  Anna  went  off,  and  after 
a  while  came  back  and  told  witness  that  a  white  man  had  Jennie 
by  the  hands  and  was  leading  her  off  into  the  bushes.  The  witness 
then  looked  down  the  road  and  saw  a  man  leading  his  wife  through 
the  bushes  near  the  road.  Witness  knew  his  wife  by  the  color  of 
her  dress.  He  then  ran  into  the  house,  got  his  gun,  and  started  in 
the  direction  of  the  point  where  he  saw  his  wife  and  the  man. 
Witness  went  to  that  place  in  a  run,  and  when  he  reached  it  be 
hallooed.  Witness  could  see  nor  hear  nothing  either  of  the  man  or 
his  wife.  Anna  Allen,  who  started  with  the  witness,  went  on  to 
Anderson  Yoakum's  house,  and  after  a  time  Yoakum  joined  witness, 
who  remained  searching  the  woods.  Yoakum  brought  the  witness 
a  horse.  Anderson  Yoakum  and  witness  continued  the  search,  find- 
ing no  traces  of  the  man  or  Jennie,  until  they  heard  some  one  halloo 
at  Yoakum's  house.  They  then  went  to  Yoakum's  house,  and  found 
Jennie  and  two  other  women,  and  Jennie  told  witness  about  being 
raped.    The  point  at  which  witness  saw  the  white  man  and  his 
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wife,  after  Anna  Allen  told  him  that  a  white  man  was  taking  his 
wife  into  the  bashes,  was  abont  four  hundred  yards  down  the  road 
from  his  house,  towards  Anderson  Yoakum's  house.  The  witness 
and  Jennie,  for  the  first  two  years  after  their  marriage,  lived  on  the 
place  of  Mr.  John  Z.  Bell  in  De  Witt  county,  Texas.  Thence  they 
moved  to  Mr.  Blackwell's  place  on  Deer  creek,  in  De  Witt  county, 
and  lived  there  six  years.  Thence  they  moved  to  the  Summers 
place,  and  lived  there  two  years;  and,  in  the  fall  of  1884,  they 
moved  to  the  place  in  Gonzales  county  occupied  by  them  when  this 
offense  was  committed.  It  was  between  12  and  1  o'clock  when 
Jennie  started  to  Anderson's  house,  which  house  was  situated  about 
three  quarters  of  a  mile  distant  from  the  witness's  house. 

Cross-examined,  the  witness  testified  that  he  did  not  get  up  from 
bed  when  he  heard  his  wife  halloo.  He  did  not  get  up  until  Anna 
Allen  told  him  that  she  saw  a  white  man  leading  Jennie  from  the 
road  into  the  bushes.  Witness  then  got  up,  looked  in  the  direction 
of  Yoakum's  house,  and  saw  the  white  man  and  Jennie.  The  road 
which  led  from  witness's  house  was  a  common  neighborhood  road, 
through  a  timbered  and  brushy  country.  Yoakum's  house  was  east 
from  the  witness's  house.  The  white  man  and  Jennie,  when  witness 
saw  them  together,  were  to  the  left  of  the  road.  They  were  going 
in  a  north  direction  when  witness  last  saw  them  together. 

Anna  Allen  testified,  for  the  State,  that  she  was  Joe  Webb's  sister 
and  Jennie  Webb's  sister-in-law.  She  was  living  with  Joe  and 
Jennie  Webb  on  the  5th  day  of  August,  1885,  the  day  on  which  the 
rape  was  alleged  to  have  been  committed.  Jennie  Webb  cooked 
dinner  on  the  day  of  the  alleged  rape.  Witness  and  Joe  Webb  ate 
dinner,  but  Jennie  did  not.  After  eating  his  dinner,  Joe  went  out 
on  the  gallery  and  lay  down  on  a  bed.  Jennie  and  the  witness  then 
cleared  off  the  table,  washed  and  put  away  the  dishes,  and  Jennie 
went  to  the  bed  where  her  husband  was,  and  a  short  conversation 
between  them  ensued.  Jennie  then  started  off  down  the  road  to 
Anderson  Yoakum's  house.  The  witness  got  a  chair  and  took  her 
seat  out  in  the  yard  under  a  tree.  She  had  been  there  but  a  short 
time  when  she  heard  Jennie  exclaim  in  a  loud  voice:  "Oh  Lord! 
have  mercy  on  me."  She  looked  in  the  direction  of  the  voice,  and 
saw  a  white  man  leading  Jennie  off  into  or  towards  the  brush.  Wit- 
ness then  went  to  the  gallery  and  told  Joe  what  she  had  seen.  Joe 
got  up  instantly,  and,  the  witness  supposed,  saw  them,  as  they  were 
still  in  sight,  going  towards  the  bushes.  Joe  then  got  his  gun  and 
he  and  witness  started  in  a  run  towards  the  point  where  the  white 
man  and  Jennie  were  last  seen.     The  witness  being  unable  to  keep 
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up,  she  was  told  by  Joe  to  keep  on  to  Anderson  Yoakum's  and  bring 
him  a  horse.  Witness  went  on  to  Yoakum's  and  delivered  the  mes- 
sage, and  Yoakum  got  a  horse  and  started  to  find  Joe.  Some  time 
later  Jennie  came  up  to  Anderson  Yoakum's  house.  Witness  and 
Sallie  Robinson  met  her  about  fifty  yards  from  the  house,  and  hal- 
looed to  Joe  and  Anderson  that  she  had  come  in.  Joe  and  Ander- 
son rode  up  presently,  and  Jennie  told  them  about  the  outrage. 

Cross-examined,  the  witness  testified  that  when  she  heard  Jennie 
halloo  she  looked  up  the  road  and  saw  the  white  man  take  hold  of 
Jennie.  Jennie  was  in  the  road  at  the  time.  The  man  led  her 
from  the  road,  on  the  right  hand  side,  towards  some  bushes.  Wit- 
ness said  nothing  to  Joe  for  the  next  ten  minutes,  during  which  she 
sat  still  in  her  ohair.  As  soon  as  she  told  Joe,  he  got  his  gun,  and 
he  and  witness  started.  The  point  in  the  road  where  the  man 
and  Jennie  met  was  about  four  hundred  yards  from  the  bousa 
Witness  had  never  before  seen  the  man  about  the  place. 

Georgia  Ann  Taylor  testified,  for  the  State,  that,  on  the  5th  day 
of  August,  1885,  she  was  washing  at  the  Black  Jack  springs  near 
Anderson  Yoakum's  place,  in  Gonzales  county,  Texas.  While  thus 
engaged  the  witness  chanced  to  look  up  from  her  work,  and  saw  a 
white  man  sitting  on  a  knoll  close  to  the  spring.  Witness  identified 
the  defendant  as  that  man.  It  was  about  dinner  time  when  the 
witness  saw  the  defendant  at  the  spring.  Witness  heard  of  the 
rape  of  Jennie  Webb  on  the  next  day.  Mr.  Tom  Coffal  came  to 
the  spring  and  got  a  drink  of  water  while  the  defendant  was  sitting 
near  the  spring.  The  defendant  was  still  sitting  on  the  knoll  where 
the  witness  first  saw  him.  Jake  Yoakum's  house  was  in  full  view 
of  the  spring.  Witness  did  not  see  a  horse  about  the  spring.  She 
had  her  baby  with  her  at  the  wash-place.  The  witness  did  not 
know  how  long  she  remained  at  the  spring,  but  she  had  only  a  few 
clothes  to  wash. 

Cross-examined,  the  witness  testified  that  she  did  not  know  whea 
the  defendant  came  to  the  spring,  nor  did  she  know  when  he  left 
it.    He  did  not  speak  to  the  witness.    The  State  closed. 

Tom  Coffal  was  the  first  witness  for  the  defense.  He  testified 
that  he  knew  Jennie  Webb,  the  woman  alleged  to  have  been  raped 
by  the  defendant,  and  had  known  her  from  her  childhood.  He  wat 
well  acquainted  with  her  general  reputation  for  chastity,  in  the 
community  in  which  she  lived,  and  he  knew  it  to  be  bad.  The  wit- 
ness knew  the  defendant,  William  Bryson.  The  defendant,  at  the 
time  of  the  alleged  rape,  was  living  with  his  mother-in-law,  i 
two  and  a  half  or  three  miles  from  Joe  Webb's  house. 
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Cross-examined,  the  witness  stated  that  he  had  known  but  little 
about  Jennie  Webb  for  the  past  eight  years,  until  this  prosecution 
was  instituted.  The  last  time,  prior  to  this  trouble,  that  the  witness 
saw  her,  was  when  she  lived  on  the  San  Antonio  river,  about  eight 
years  before  this  trial.  She  was  then  single.  Witness  had  not 
heard  a  great  deal  of  her  since  then.  His  testimony  as  to  her  repu- 
tation for  chastity  was  based  upon  the  reputation  she  sustained  at 
and  before  that  time.  On  the  day  of  the  alleged  rape  of  Jennie 
Webb  by  the  defendant,  at  about  12  o'clock,  the  witness  saw  the  de- 
fendant at  the  Black  Jack  springs  within  one  hundred  and  fifty  yards 
of  Jake  Yoakum's  residence,  and  in  plain  view  of  Jake's  house. 
Georgia  Ann  Taylor  was  at  the  spring  at  the  same  time,  doing 
some  washing.  Witness  remained  at  the  spring  only  long  enough 
to  borrow  a  bucket  from  Georgia  and  get  some  water.  He  did  not 
hear  or  see  the  defendant  speak  to  Georgia  Ann  Taylor.  They 
were  both  at  the  spring  when  the  witness  left.  Joe  Webb,  at  the 
time  of  the  alleged  rape,  lived  about  three  quarters  of  a  mile  from 
Black  Jack  springs. 

Joe  Sunday  testified,  for  the  defense,  that  he  was  acquainted 
with  Jennie  Webb,  the  prosecutrix  in  this  case,  and  had  known  her 
from  her  childhood.  He  was  acquainted  with  her  general  reputation 
for  chastity  in  the  community  in  which  she  lived,  and  knew  that 
it  was  bad.  « 

Cross-examined,  the  witness  stated  that  he  had  known  nothing  of 
Jennie  for  ten  or  twelve  years,  and  had  not  seen  her  for  several 
years.  Joe  Webb  and  Jennie,  during  the  last  year,  had  lived  within 
half  a  mile  of  witness,  and  witness  had  often  passed  their  house,  but 
had  never  seen  Jennie.  The  witness  knew  nothing  personally  about 
Jennie's  character,  and  based  his  testimony  upon  what  he  knew 
generally  of  her  reputation  when  he  knew  her,  and  the  fact  that  he 
had  heard  that  her  own  father  was  once  indicted  for  incest  with 
her  in  the  district  court  of  Karnes  county.  This  latter  statement  had 
been  made  to  witness  since  the  institution  of  this  prosecution.  The 
witness  was  not  present  in  court  in  answer  to  a  subpmna,  but  was 
here  to  answer  in  a  case  against  himself.  Witness  had  known  the 
defendant  some  eight  or  ten  years.  He  knew  defendant  first  when 
be,  defendant,  lived  with  Doctor  Griffin,  then  with  Manning  Clem- 
ents. The  defendant  never  had  a  home  of  his  own  that  the  witness 
was  aware  of.  Defendant  left  the  country  about  the  time  that 
Clements  did,  and  the  witness  did  not  hear  of  him  again  until  as 
defendant  in  this  case. 

Jack  Odom  testified,  for  the  defendant,  that  he  lived  in  Karnes 
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county,  Texas,  and  bad  lived  in  that  county  for  a  number  of  yean. 
He  knew  the  prosecutrix  in  this  case — Jennie  Webb — and  knew 
her  general  reputation  for  chastity  to  be  bad. 

Cross-examined,  the  witness  testified  that  he  knew  as  a  fact  that 
Jennie's  father  was  indicted  in  Karnes  county  about  twelve  yean 
before  this  trial,  for  incest  with  her,  and  that  it  was  generally  known 
in  the  community  that,  when  a  girl,  and  engaged  in  herding  bona 
in  the  woods,  she  would  meet  the  boys  promiscuously  and  serve  their 
carnal  appetites.  The  witness  was  in  the  district  court  room  of 
Karnes  county  when  the  indictment  against  Jennie's  father  for  in- 
cest with  ber  was  dismissed.  If  her  father  was  ever  re-indicted  and 
tried  for  the  alleged  incest  with  Jennie,  witness  had  never  beard  of 
it.  Witness  had  known  nothing  of  Jennie  since  her  marriage.  She 
appeared  to  be  about  twenty -eight  years  old. 

G.  W.  Evans  testified,  for  the  defense,  that  he  knew  Jennie  Webb, 
and  knew  that  her  reputation  for  chastity  was  bad. 

On  his  cross-examination,  respecting  the  basis  of  his  knowledge 
upon  which  he  testified  to  Jennie  Webb's  reputation  for  chastity, 
the  witness  testified  substantially  as  did  the  witness  Sunday.  He 
testified  further  that  he  was  not  personally  acquainted  with  Jennie 
Webb,  and  did  not  know  where  she  was  living,  and  had  never  Ijeard 
anything  charged  against  her  chastity  until  after  the  indictment  of 
Bryson  for  raping  her.  % 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Ponton  dk  Fly,  for  the  appellant 

J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

Hubt,  Judge.  This  is  a  conviction  for  rape,  appellant's  punish- 
ment being  fixed  by  the  verdict  at  five  years'  confinement  in  the 
penitentiary. 

The  first  assignment  of  error  is:  "  The  court  erred  in  permitting 
the  objectionable  remarks  of  the  district  attorney,  Mr.  Spooner,  ia 
the  closing  argument  to  the  jury." 

The  bill  of  exceptions  shows  that  the  distriot  attorney  used  the 
following  language  in  substance:  "  That  during  last  year  eight  col- 
ored females  and  five  white  females  were  ravished  and  murdered  ii 
the  city  of  Austin.  That  an  honest  carpenter  bad  gone  to  bed,  and 
in  the  night  some  hellish  villain,  like  the  defendant  at  the  bar,  had 
come  and  killed  him,  and  then  ravished  and  killed  his  wife  and  left 
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her  in  a  nude  condition  for  the  horrified  populace  to  gaze  upon." 
To  all  of  which  the  defendant  objected  at  the  time,  called  the  at- 
tention of  court  to  the  same,  and  asked  that  the  district  attorney  be 
restrained  from  further  pursuing  his  line  of  argument,  and  that  the 
jury  be  instructed  that  they  should  not  be  influenced  in  finding  their 
verdict  by  giving  any  weight  to  said  objectionable  arguments; 
which  objection  was  overruled  by  the  court,  and  the  district  attor- 
ney allowed  to  proceed. 

Under  the  decisions  of  this  court  upon  similar  conduct  of  prose- 
cuting attorneys,  we  feel  it  our  duty  to  reverse  this  judgment.  Our 
views  upon  this  matter  cannot  be  better  expressed  than  is  done  in 
Gazley  v.  The  State,  17  Texas  Ct.  App.,  267,  by  Judge  Willson.  In 
this  as  in  that  case  the  appellant  was  upon  trial  for  rape,  the  very 
mention  of  which  arouses  public  indignation,  and  fires  the  minds 
and  passions  of  a  community  with  a  desire  for  vengeahce  against 
the  guilty  party.  In  such  cases  especially  the  oourt  and  counsel  en- 
gaged in  the  trial  should  be  scrupulously  cautious  to  accord  to  the 
defendant  a  fair  and  impartial  trial,  as  free  as  possible  from  excite- 
ment or  prejudice.  There  should  be  no  clap-trap  or  sharp  practice 
made  use  of  by  counsel  for  the  State.  No  improper  means  should 
be  resorted  to  to  prejudice  the  minds  of  the  jury  against  defendant 
in  the  remotest  degree.  -  No  testimony  should  be  offered  on  the 
part  of  the  prosecution  that  is  known  to  the  prosecution  to  be  not 
relevant  and  legal.  No  remarks  should  be  made  by  counsel  for  the 
state  which  are  not  fully  warranted  by  the  evidence.  Matters  not  in 
evidence  should  not  even  be  alluded  to  in  argument,  when  such 
matters  might  possibly  prejudice  the  defendant. 

In  this  case  what  had  the  defendant  to  do  with,  or  in  what  man- 
ner was  be  connected  with,  the  fearful  tragedies  that  had  occurred 
at  Austin?  Nothing  whatever.  Is  it  legitimate  for  counsel  for  the 
prosecution  to  insist  in  argument  upon  the  prevalence  of  crime,  or 
even  similar  crimes  to  that  under  trial,  in  order  to  obtain  a  convic- 
tion? Hear  what  Mr.  Bishop  says  upon  this  subject:  "Counsel 
are  entitled  to  employ  with  the  jury  only  legitimate  argument.  To 
indulge  in  vituperation  and  abuse  of  the  party,  or  urge  that  if  the 
defendant  is  not  convicted  the  prosecutor  will  be  ruined,  or  be 
deemed  convicted  of  perjury,  or  inflame  them  with  the  idea  that 
justice  has  not  been  well  administered  heretofore,  and  therefore  the 
defendant  must  not  be  acquitted,  is  irrelevant  while  it  is  unjust. 
The  jury  ( should  decide,'  says  Compton,  judge,  'upon  the  case 
solely  upon  the  weight  of  evidence,  and  not  with  reference  to  the 
supposed  consequences  to  one  side  or  the  other.'    Of  the  like  sort 


574  20  Texas  Court  o*  Appeals.  [Galv.  Term, 

SyUabus. 

is  the  expression,  by  a  defendant's  counsel,  of  belief  in  his  client's 
innooence." 

"If  counsel  undertake  what  is  thus  inadmissible  in  argument,  it 
is  the  right  of  counsel  on  the  other  side  to  object.  And  whether 
objection  is  made  or  not,  the  eourt  may  stop  it;  and,  the  author 
submits,  a  due  regard  for  the  purity  of  public  justice  demands  that 
courts  should  oftener  interfere  in  this  way  than  is  common.  Net 
in  all  circumstances  can  an  error  of  this  sort  in  the  presiding  judge 
be  corrected  by  a  higher  tribunal;  but  in  some  it  can,  as  by  grant- 
ing a  new  trial."    (1  Bisb.  Cr.  Proa,  975a,  9756.) 

This  court  has  very  often  corrected  such  errors  by  reversing  a 
judgment  of  conviction  obtained  by  such  methods,  and  granting  a 
new  trial,  and  we  feel  constrained  to  do  so  in  this  case,  because  ia 
our  judgment  the  remarks  excepted  to  were  outside  of  the  evidence, 
and  were  calculated  to  inflame  the  minds  and  excite  the  prejudices 
el  the  jury  unduly  against  the  defendant. 

The  judgment  is  reversed  and  the  cause  remanded  for  another 
trial. 

Reversed  and  remanded. 

[Opinion  delivered  March  13, 1886.] 


[No.  2028.] 
8.  C.  Mabtbbson  v.  The  State. 

1.  Pleading—  Practice— Indictment.— The  prosecution  cannot  be  mpmtd 

to  elect  between  two  or  move  count*  in  an  indictment  when  the  joinder  ■ 
simply  designed  and  calculated  to  adapt  the  pleadings  to  different  aspects 
in  which  the  evidence  on  the  trial  may  present  a  single  transaction.  Sec- 
tion is  required  only  in  those  cases  where  an  attempt  is  manifested,  eftber 
by  the  indictment  or  the  evidence,  to  convict  the  accused  of  two  or  not* 
distinct  offenses  growing  out  of  distinct  or  separate  transactions.  A*  tie 
theft,  and  the  theft  from  the  person,  charged  in  the  indictment  m  this  caw 
refer  to  the  same  transaction,  the  case  is  not  brought  within  the  exceptka, 
and  the  trial  court  did  not  err  in  refusing  to  require  the  State  to  elect  be- 
tween the  counts. 

2.  Practice  —  Evidence.—  Failing  to  except  to  inadmissible  testimony  at  tbe 

time  it  was  tendered,  the  accused  cannot  be  heard  to  complain  of  it  for 
the  first  time  in  this  court.    See  tbe  opinion  in  illustration, 
a.  Theft  prom  the  Person  — Fact  Case.— See  the  statement  of  the  case  for 
evidence  held  sufficient  to  support  a  conviction  for  theft  from  the  person. 

Appeal  from  the  District  Court  of  BelL    Tried  below  before  the 
Hon.  W.  A.  Blackburn. 
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The  oonviotion  in  thig  case  was  for  the  theft  of  $44  in  money 
from  the  person  of  J.  C.  Bobereon,  in  Bell  county,  Texas,  on  the 
18th  day  of  November,  1885.  A  term  of  five  yean  in  the  peniten- 
tiary wan  the  penalty  imposed  upon  the  appellant. 

J.  C.  Boberson  was  the  first  witness  for  the  State.    He  testified 
that  he  knew  the  defendant,  and  knew  that  the  defendant  got  bis 
money.    The  theft  of  the  money  from  the  witness  occurred  in  No- 
vember, 1885,  in  Belton,  Bell  county,  Texas.    Witness  first  saw 
the  defendant  in  a  barber  shop  in  Belton.    The  witness,  Carroll, 
Light  and  the  defendant  went  to  the  Santa  Fe  Bailroad  depot  and 
camped  for  the  night.    The  witness  went  to  sleep  before  the  camp 
fire  without  pulling  off  his  clothes.    The  witness  had,  in  a  pocket- 
book  on  his  person,  three  ten-dollar  and  one  five-dollar  bills,  and 
silver  change  in  half-dollar  pieces  for  a  ten-dollar  bill,  except  $1, 
which  he  had  spent,  being  eighteen  half-dollar  silver  pieces;  in  the 
aggregate  $44.    On  awakening  just  before  day,  the  witness  felt  for 
his  money  and  found  that  it  was  gone.    He  then  aroused  Light  and 
told  him  that  his  money  had  been  stolen.    Two  trips  to  town  and 
back  over  the  route  passed  over  on  the  night  before  were  made  by 
two  of  the  boys,  but  the  money  was  not  found.    After  these  trips 
and  searches,  witness  called  Light  off  and  told  him  that  he  had 
found  his  pocket-book  about  ten  steps  from  camp.    Light  then  pro- 
posed that  all  parties  present  should  be  searched.    Defendant  re- 
fused at  first  to  submit  to  a  search,  but  finally  said  that  he  would 
submit  to  a  search  except  in  his  shoes,  where  he  kept  his  money*    A 
fruitless  search  of  the  party  having  been   made,  the  defendant 
stepped  off  a  short  distance,  sat  down,  pulled  off  his  shoes  himself, 
produced  and  showed  the  witness  three  ten-dollar  bills  and  a  five- 
dollar  bill.     Of  the  three  ten-dollar  bills  lost  by  witness,  one  was  a 
Little  Book  National  Bank  bill.    That  bill  the  witness  identified 
among  the  three  ten-dollar  bills  defendant  took  from  bis  shoes  and 
exhibited.    Witness  asked  the  defendant  where  the  silver  was.    De- 
fendant had  the  eighteen  silver  dollars  and  thirty  cents  more  in  his 
▼est  pocket.    Witness  then  went  after  Fulwiler,  the  sheriff.    Ful- 
wiler  returned  to  the  camp  with  witness,  and  they  found  defendant 
in  the  post  oaks,  where  Fulwiler  arrested  him.    After  his  arrest,  the 
defendant  was  taken  to  the  railroad  and  searched,  and  the  eighteen 
silver  half-dollars  were  found  on  him.     Fulwiler  then  got  the  three 
ten  and  the  five-dollar  bill  from  Carroll,  who  had  taken  them  from 
the  defendant.    The  money  described  belonged  to  the  witness*,  and 
was  taken  from  him  without  his  knowledge  or  consent.     Witness 
put  it  in  bis  pocket  when  be  went  to  sleep,  and  did  not  know  when 
it  was  taken.    Witness  got  his  money  back  about  three  weeks  later. 
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Cross-examined,  the  witness  testified  that  Light,  Carroll  and  the 
defendant  were  with  him  when  the  money  was  taken.  Light  and 
Carroll  had  been  with  the  witness  during  the  day.  Defendant 
joined  the  party  that  night,  and  told  Light  that  he  was  going  home 
with  him.  Light,  Carroll  and  the  witness  had  taken  quite  a  num- 
ber of  drinks  during  the  day,  but  were  not  drunk.  Witness  and 
Carroll  were  together  after  corn  on  that  day,  but  witness  could  not 
remember  whether  or  not  he  took  a  bottle  of  whisky  with  him.  On 
the  way  to  the  depot  the  hind  gate  of  the  wagon  was  lost  The 
witness  last  counted  his  money  in  town  late  that  evening,  and  jost 
before  going  into  camp.  The  witness  knew  the  Little  Rock  National 
Bank  bill,  but  could  not  identify  either  of  the  other  bills.  Witness 
knew  the  money  to  be  his  because  the  amount  corresponded  with 
the  amount  he  lost.  Witness  did  not  know  whether  or  not  the  de- 
fendant bad  any  money,  other  than  that  be  took  from  witness,  when 
the  theft  was  committed.  Witness  saw  no  more  of  his  money  after 
counting  it  just  before  going  to  camp,  until  he  saw  it  in  defendant's 
possession.  Witness  slept  on  the  ground  that  night,  and  when  be 
went  to  sleep  had  the  money  in  bis  pocket-book,  and  his  pocket-book 
in  his  pocket.  The  pocket-book  could  not  have  gotten  out  of  wit- 
ness's pocket  except  by  some  one's  agency. 

John  Carroll  testified,  for  the  State,  that  he,  J.  0.  Boberson, 
Light,  and  defendant  left  Belton  on  the  night  of  the  alleged  theft, 
and  camped  near  the  Sante  Fe  railroad  depot.  On  the  next  morn- 
ing, after  he  announced  the  loss  of  his  money,  Roberson  described  one 
of  the  bills.  After  the  pocket-book  was  found,  witness  remarked: 
"  Boys,  one  of  us  has  got  his  money,  and  we  must  stand  a  search." 
All  parties  agreed  to  be  searched  except  the  defendant.  After  re- 
fusing to  be  searched,  the  defendant  said  that  he  carried  his  money 
in  his  shoes.  He  thereupon  sat  down,  pulled  off  his  shoes,  took  oat 
some  money,  counted  it  and  showed  it.  Boberson  claimed  the 
money  and  took  it,  but  the  defendant  demanded  its  return,  and 
Light  told  him  to  give  it  up,  which  he  did.  The  sheriff  came  and 
arrested  defendant,  and  upon  searching  him  found  on  his  person 
$44.30. 

Cross-examined,  the  witness  said  that  he  and  Light  had  been  to- 
gether all  day,  and  got  with  Roberson  about  9  o'clock.  Defendant 
claimed  the  money  found  on  his  person  as  money  he  had  earned 
picking  cotton. 

Rufe  Light  was  the  next  witness  for  the  State.  He  testified  that 
he  had  known  the  defendant  since  1883.  Witness  knew,  on  the 
night  of  the  alleged  theft,  that  Boberson  had  $25.  Some  time  be- 
fore day  Roberson  said  that  he  had  lost  his  money ,-rr  $35  in  curreno? 
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and  some  silver.  The  witness  then  proposed  that  each  member  of 
the  party  present  be  searched.  Thereupon  the  defendant  replied 
that  he  had  some  money  for  which  he  had  labored  hard,  and  would 
not  give  it  up. 

Cross-examined,  the  witness  stated  that  the  crowd  had  been  drink- 
ing in  the  saloons  during  the  day,  and  when  they  started  to  camp 
bad  arrived  at  a  point  "  pretty  tolerable  near  drunk."  Defendant 
did  not  run  off  when/  Koberson  said  that  he  was  going  after  the 
sheriff.  He  did  not  run  into  the  bushes,  nor  did  he  make  any  re- 
sistance to  the  sheriff.  Witness  and  defendant  went  out  to  attend 
a  call  of  nature,  when  Koberson  claimed  and  took  the  money  from 
defendant.  Witness  made  him  give  it  back,  telling  him  that  his 
remedy  was  by  arrest  for  robbery.  "  Masterson  took  several  drinks 
with  us  that  day,  and  when  we  went  to  bed  that  night  we  all  slept 
like  horses." 

R.  W.  Fulwiler  testified,  for  the  State,  that  Koberson  requested 
him  to  arrest  defendant.  When  he  went  to  make  the  arrest,  de- 
fendant ran  into  a  thicket.  The  arrest  being  made,  witness  searched 
defendant  and  found  on  his  person  three  ten  and  one  five  dollar 
United  States  currency  bills,  and  eighteen  silver  half-dollars.  Wit- 
ness placed  that  money  in  bank,  and  some  days  later  defendant  told 
witness  to  deliver  it  to  Koberson,  reserving  thirty  cents;  which  wit- 
ness did.  Defendant  made  no  actual  resistance  to  arrest.  The  wit- 
ness, however,  had  to  draw  his  pistol  to  induce  him  to  leave  the 
thicket  and  surrender. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

TT.  K.  Saunders^  for  the  appellant 

c/.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  There  were  two  counts  in  the  indict- 
ment, one  for  theft  and  one  for  theft  from  the  person.  Appellant 
was  found  guilty  of  theft  from  the  person,  and  given  five  years  in 
the  penitentiary  by  way  of  punishment. 

It  was  not  error  to  refuse  to  require  the  district  attorney  to  elect 
upon  which  count  he  would  try  the  defendant.  It  is  only  required 
that  an  election  be  bad  in  those  cases  "  where  an  attempt  is  made, 
as  manifested  either  by  the  indictment  or  the  evidence,  to  convict 
the  accused  of  two  or  more  distinct  offenses  growing  out  of  distinct 
or  separate  transactions ;  but  should  never  interpose  in  either  mode 
Vol.  XX  — 87 
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where  the  joinder  is  simply  designed  and  calculated  to  adapt  the 
pleadings  to  different  aspects  in  which  the  evidence  on  the  trial  may 
present  a  single  transaction/'  (Reder  v.  The  State,  15  Texas  Ct. 
App.,  Ill;  Gonzales  v.  The  State,  5  Texas  Ct.  App.,  5S-L)  There 
may  be  exceptions  to  this  rule  (Simms  v.  The  State,  10  Texas  Ct. 
App.,  131),  but  the  case  here  presented  does  not  come  within  the 
exceptions. 

It  is  claimed  that  the  court  erred  in  allowing  the  witness  Fulwiler 
to  testify  that,  after  defendant  was  arrested  by  him,  defendant  told 
said  witness  "  to  give  the  money  to  J.  0.  Robereon."  Objection  is 
that  defendant  was  under  arrest  at  the  time,  and  had  not  been  cau- 
tioned. This  would  perhaps  have  been  a  good  objection  to  the 
testimony  when  offered  on  the  trial.  It  is,  however,  expressly  stated 
in  the  certified  and  agreed  statement  of  facts  that,  when  this  evi- 
dence was  offered  and  adduced,  no  objection  was  made  to  it  by  de- 
fendant. He  cannot  be  heard  to  complain  now,  after  sitting  quietly 
by  and  permitting  inadmissible  evidence  against  him  without  objec- 
tion. 

As  to  the  evidence,  in  our  opinion  it  amply  sustains  the  verdict 
and  judgment.  No  objection  is  urged  to  the  charge  of  the  court, 
nor  is  any  material  one  perceived.  No  additional  instructions  were 
asked  for  defendant.  There  is  no  error  apparent  for  which  a  re- 
versal should  be  had,  and  the  judgment  is  affirmed. 

Affirmd. 

[Opinion  delivered  March  18,  1886.] 
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A.  Blum  v.  The  State. 

1.  Swindling,  as  defined  by  article  790  of  the  Penal  Code  of  this  State,  compi* 

bends  four  elements,  all  of  which  must  concur  in  order  to  constitute  tbe 
offense.  First,  there  must  be  an  intent  to  defraud.  Second,  there  mutbe 
an  actual  act  of  fraud  committed.  Third,  false  pretenses  must  have  bees 
made  by  the  accused.  Fourth,  the  fraud  must  have  been  accomplished  by 
means  of  the  false  pretenses  made  use'  of  for  the  purpose. 

2.  Sake.—  A  False  Pretense  consists  of  a  statement  of  some  pretended  sitt- 

ing fact,  made  for  the  purpose  of  inducing  the  owner  to  part  with  his  goods 
No  statement  of  anything  to  take  place  in  future  is  a  pretense  within  the 
meaning  of  the  Code.  A  false  pretext,  however,  may  be  implied  from  the 
acts  and  conduct  of  the  party  without  any  verbal  representation  of  a  fd* 
or  fraudulent  nature.    See  the  opinion  in  extenso  on  the  subject 
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8.  Same —  Principal  Offenders.—  If  two  or  more  persons  are  jointly  indicted 
for  obtaining  goods  by  false  pretenses,  made  designedly  and  with  intent  to 
defraud,  evidence  that  one  of  tbem,  with  the  knowledge,  approbation,  con- 
currence and  direction  of  the  other,  made  the  false  pretenses  charged  war- 
rants the  conviction  of  both. 

4.  Same  —  Indictment.—  See  the  opinion  in  extenao  for  the  substance  of  an  in- 

dictment held  insufficient  to  charge  the  offense  of  swindling  by  obtaining 
goods  under  false  pretenses. 

5.  Same — Evidence.— See  the  statement  of  the  case  for  evidence  held  insuffi- 

cient to  support  a  conviction  for  swindling. 

Appeal  from  the  District  Coart  of  Navarro.  Tried  below  before 
the  Hon.  L.  D.  Bradley. 

The  conviction  in  this  case  was  for  swindling  one  It.  P.  Goodman 
in  Navarro  county,  Texas,  on  the  21st  day  of  December,  1885,  in 
the  manner  set  out  in  the  indictment,  the  substance  of  which  is 
stated  in  the  opinion.  A  term  of  two  years  in  the  penitentiary  was 
the  penalty  assessed. 

E.  P.  Goodman  was  the  first  witness  for  the  State.  He  testified 
that,  on  the  21st  day  of  December,  1885,  and  for  several  years  prior 
thereto,  he  had  been  engaged  in  the  grocery  mercantile  business 
in  Corsicana,  Texas.  The  defendant  at  that  time  had  been  more 
than  a  year  engaged  in  conducting  a  grocery  and  bakery  estab- 
lishment known  as  the  u  Star  Bakery,"  in  the  said  town  of  Corsi- 
cana.  He  retailed  general  family  groceries,  and  ran  a  bakery  in 
connection  with  his  grocery  business.  For  more  than  a  year  he  had 
conducted  his  business  under  his  own  name,  and  held  himself  out  to 
the  public  generally  as  the  owner  of  the  establishment.  During 
the  year  mentioned,  the  witness  had  many  business  dealings  with  the 
defendant,  and  frequently  sold  him  goods  on  time.  The  defendant, 
always,  in  the  course  of  those  dealings,  represented  to  the  witness 
that  be  was  the  owner  of  the  establishment  over  which  b4  presided, 
and  was  running  it  under  his  own  name.  On  the  said  December 
21, 1885,  witness,  still  believing  the  defendant  to  be  the  owner  and 
proprietor  of  the  establishment  known  as  the  Star  Bakery,  sold  the 
defendant  an  invoice  of  groceries.  The  belief  that  defendant  was 
the  owner  and  proprietor  of  the  business  in  which  he  was  engaged, 
under  which  belief  the  witness  sold  the  goods  on  the  said  December 
21, 1885,  was  superinduced  by  the  defendant's  former  dealings  with 
him,  in  the  course  of  which  the  defendant  always  represented  to  the 
witness  that  he  was  the  owner  and  proprietor  of  the  said  business. 
But  for  the  belief  that  the  defendant  was,  in  fact,  the  actual  owner 
and  proprietor  of  the  Star  Bakery,  and  its  retail  grocery  adjunct, 
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the  witness  would  not  have  sold  any  goods  to  the  defendant  on 
credit.  During  the  day  charged  in  the  indictment,  the  witness  sold 
and  delivered  to  the  defendant  one  thousand  pounds  of  flour  of  the 
value  of  $26;  two  sacks  of  coffee  of  the  valufe  of  $13  or  $14  each; 
two  cheeses  of  the  value  of  $6;  eleven  sacks  of  salt  and  a  barrel 
of  apples,  the  said  goods  worth  in  the  aggregate  about  $90.  The 
goods  described  were  sold  between  the  hours  of  9  o'clock  A.  H. 
and  4  o'clock  P.  M.  Defendant  onoe  or  twice  sent  his  boy  to  wit- 
ness's store  to  expedite  the  delivery  of  the  goods.  Witness  did  not 
know  the  exact  hour  on  which  the  goods  were  delivered.  They 
were  delivered  by  the  witness's  drayman,  Henry  Thompson.  Some 
of  the  goods  desoribed  were  ordered  through  the  little  negro  boy 
who  worked  for  the  defendant,  and  some  of  them  through  Mr.  Rich, 
the  defendant's  father-in-law.  The  goods  described  were  of  the 
kind  that  the  defendant  usually  bought  from  the  witness,  but 
defendant  had  never  before  bought  so  large  a  quantity. 

Cross-examined,  the  witness  testified  that  he  sold  the  goods  to  the 
defendant  at  current  prices.  The  goods  sold  to  the  defendant  be- 
longed to  the  firm  of  R.  P.  Goodman  &  Co.,  of  which  firm  the 
witness  was  the  sole  member.  The  defendant  was  not  in  the  wit- 
ness's store  in  person  on  that  day.  Witness  did  not  solicit  the  de- 
fendant's order  on  that  day,  and  did  not  know  whether  or  not  his 
olerk  did.  Tnat  clerk  was  not  present  upon  this  trial.  When  the 
witness  sold  and  delivered  the  goods  to  the  defendant,  on  the  said 
December  21,  1885,  he  did  not  know  that  the  establishment  known 
as  the  "  Star  Bakery  "  and  its  retail  grocery  adjunct  had  been  that 
day  conveyed  to  defendant's  wife,  Mrs.  Carrie  Blum,  and  her  daugh- 
ter, Eulalie  O' Daniel,  nor  that  the  said  transfer  had  been  recorded 
on  that  day.  The  witness  discovered  the  record  of  the  said  trans- 
fer on  the  next  day,  and  went  to  the  Star  Bakery  establishment, 
but  could  hot  identify  the  articles  he  sold  the  defendant  on  the  day 
before.  Witness  saw  sacks  of  flour  which  looked  like  the  goods  be 
had  sold,  but  was  unable  to  identify  them.  The  coffee  bad  been 
emptied  from  the  sacks,  and  all  of  the  goods  were  then  under  at- 
tachments sued  out  and  levied  by  other  parties.  It  was  the  under- 
standing and  belief  of  the  witness  that  the  defendant  owned  the 
business  he  was  conducting. 

Henry  Thompson,  the  next  witness  for  the  State,  testified  that, 
on  December  21,  1885,  he  was  in  the  employ  of  Mr.  Goodman  as 
drayman,  and  delivered  an  invoice  of  flour  to  the  defendant  on  that 
day.  The  witness  was  hurried  in  his  delivery  of  the  flour  by  the 
defendant's  boy.    He  delivered  the  last  load  of  flour  to  defendant 
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just  after  12  o'clock.  When  he  delivered  the  first  load,  defendant 
sent  by  him  for  samples  of  coffee,  which  witness  brought  back  with 
the  last  load,  and  told  him  that  Mr.  Goodman  said  that  be  could 
sell  such  coffee  at  ten  and  three-fourths  cents  per  pound.  Defend- 
ant cursed  and  said  that  he  could  buy  it  cheaper  of  Allen.  Later 
in  the  day,  however,  he  sent  Mr.  Rich  to  Goodman's  store  and 
ordered  two  sacks  of  the  coffee  and  two  oheeses,  which  the  witness 
delivered  about  4  o'clock  P.  M.  The  salt,  etc.,  was  delivered  later 
by  some  one  else.  Blum's  boy  put  the  flour  in  a  rack,  and  the  coffee, 
by  Blum's  order,  was  emptied  into  barrels. 

Frank  S.  Kerr  was  the  next  witness  for  the  State.  He  testified 
that,  in  December,  1885,  he  was  the  deputy  county  clerk  of  Navarro 
county.  About  noon,  on  the  21st  day  of  that  month,  the  defendant 
and  Isaac  Rich  came  to  the  clerk's  office,  with  a  bill  of  sale  from 
defendant  to  his  wife  and  step-daughter,  conveying  the  bakery  and 
grocery  business  hitherto  conducted  by  the  defendant  as  the  "  Star 
Bakery."  Tbe  defendant  acknowledged  the  execution  of  the  in- 
strument, and  filed  it  for  record  at  exactly  12  o'clock.  Late  on  the 
same  evening,  when  witness  was  passing  the  bakery,  defendant 
called  him  and  requested  him  to  say  nothing  about  the  execution 
and  record  of  the  instrument.  He  said  that  the  transaction  was 
thoroughly  fair,  honest  and  legitimate,  but  some  business  men  might 
conclude  that  it  indicated  something  wrong,  and  such  things  fre- 
quently injured  one's  credit.  He  asked  witness  to  let  the  business 
men  find  the  matter  out  for  themselves. 

Cross-examined,  the  witness  said  that  he  did  not  read  the  instru- 
ment to  the  defendant.  He  merely  took  the  defendant's  acknowl- 
edgment, and  recorded  the  instrument  Mrs.  Blum  took  out  letters 
of  guardianship  of  her  daughter,  Eulalie  O'Daniel.  She  gave  her 
father,  Isaac  Rich,  and  P.  McCamman  as  sureties  on  her  bond.  She 
was  still  acting  as  tbe  guardian  of  Miss  Eulalie  O'Daniel.  Defend* 
ant  said  that  he  acknowledged  signing  the  transfer  for  the  purposes 
and  considerations  it  expressed.  Defendant  got  the  original  paper 
a  few  days  afterwards.  At  this  point  the  instrument  referred  to 
was,  by  certified  copy,  introduced  and  read  in  evidence  by  the  State. 
It  is  as  follows: 
"The  State  of  Texas,  ) 

County  of  Navarro.     ) 

"Know  all  men  by  these  presents  that  I,  August  Blum,  of  the 
State  of  Texas,  and  county  of  Navarro,  for  and  in  consideration  of 
the  sum  of  $846  to  me  in  hand  paid  by  my  wife,  Carrie  Blum,  and 
my  step-daughter,  Ula  Lee  O'Daniel,  this  being  the  separate  estate 
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of  my  wife  from  the  estate  of  her  first  marriage,  and  the  property 
of  Ula  Lee  O'Daniel  from  the  estate  of  her  father,  have  granted, 
bargained,  sold  and  conveyed,  and  by  these  presents  do  grant,  bar- 
gain, sell  and  convey  to  Oarrie  Blum  and  Ula  Lee  O'Daniel,  all  my 
right,  title  and  interest  in  and  to  my  grocery  and  bakery  business, 
situated  in  the  city  of  Corsicana,  Navarro  county,  Texas,  on  the  cor- 
ner of  Jefferson  and  Bois  d*  Arc  streets.  This  conveyance  is  in- 
tended to  include  all  the  goods  that  I  have  on  hand  of  every  descrip- 
tion, consisting  of  a  general  line  of  groceries  and  baker's  business, 
and  are  in  the  brick  building  situated  on  the  corner  of  the  streets 
above  mentioned.  The  business  in  the  said  brick  building  will  be 
carried  on  hereafter  in  the  name  of  Carrie  Blum  and  Ula  Lee 
O'Daniel.  This  conveyance  also  includes  one  horse  and  delivery 
wagon  that  I  am  now  using.  The  half  interest  in  the  property 
hereby  conveyed  to  my  wife,  Carrie  Blum,  is  to  be  her  separate  prop- 
erty, together  with  all  and  singular  the  good  name  which  I  have 
established  with  said  business,  and  all  rights  and  interests  in  any 
way  belonging,  to  Mrs.  Carrie  Blum  and  Ula  Lee  O'Daniel,  their 
heirs  and  assigns  forever.  And  I  do  hereby  bind  myself,  my  heirs, 
executors  and  administrators,  to  warrant  and  forever  defend  all  and 
singular  the  said  property  unto  the  said  Carrie  Blum  and  Ula  Lee 
O'Daniel,  their  heirs  and  assigns,  against  every  person  whomsoever, 
lawfully  claiming  or  to  claim  the  same  or  any  part  thereof. 

"  Witness,  my  hand  at  Corsicana,  this  the  21st  day  of  December, 
1885.  A.  Buhl" 

"  The  State  of  Texas,  ) 

County  of  JVavarro.     j 

"  Before  me,  S.  H.  Kerr,  clerk  of  the  county  court  of  Navarro 
county,  Texas,  on  this  day  personally  appeared  A.  Blum,  tome  well 
known  to  be  the  person  whose  name  is  subscribed  to  the  above  and 
foregoing  instrument  of  writing,  and  acknowledged  to  me  that  he 
signed  and  executed  the  same  for  the  purposes  and  considerations 
therein  expressed.  * 

"Given  under  my  hand  and  seal  of  office,  this  21st day  of  Decem- 
ber, A.  D.  1885.  S.  H.  Kerr, 

"Clerk  Co.  Ct.  Navarro  Co.,  Texas. 
"By  F.  S.  Kerr,  Deputy." 
"  The  State  op  Texas,  ) 

County  of  Navarro.     ) 

"I,  S.  H.  Kerr,  clerk  of  the  county  court  of  Navarro  county, 
Texas,  do  hereby  certify  that  the  foregoing  is  a  true  copy. of  the 
original  bill  of  sale,  filed  for  record  in  my  office  at  12  o'clock,  11, 
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December  21, 1885,  and  duly  recorded  at  11  o'clock  A.  M.,  Decem- 
ber 23,  1885. 

u  Given  under  my  hand  the  day  and  date  last  above  mentioned. 

"S.  H.Kebr,C.  C.C.N.  C. 

"  By  8.  M.  Kerb,  Deputy." 

C.  W.  Jester  was  the  next  witness  for  the  State.  He  testified 
that  about  the  middle  of  the  afternoon  of  December  21.  1885, 
young  Ben  Eich  came  to  him  and  bought  a  set  of  single,  and  the 
half  of  a  double  set  of  harness  from  him.  Witness  went  to  see 
defendant  about  the  transaction  later  in  the  evening.  Defendant 
said  that  he  wanted  the  harness  to  run  a  single  and  a  double  de- 
livery wagon  in  connection  with  his  bakery,  and  would  pay  for  it 
on  the  first  of  the  next  month.  Witness  recovered  all  of  the  harness 
except  a  hitch  rein.  When  young  Eich  came  to  the  witness's  store, 
he  said  that  defendant  was  going  to  enlarge  his  business  and  run 
the  two  wagons,  and  that  he  wanted  to  purchase  the  harness  for  the 
defendant.  He  said  that  he  wanted  a  single  set,  and  the  half  of  a 
double  set  to  match  a  half  set  that  he  had.  Witness  told  young 
Rich  to  bring  the  half  set  he  had  to  the  store,  so  that  it  could  be 
better  matched.  Eich,  however,  declined,  and  selected  a  half  set 
which  he  took  off.  Witness  heard  of  the  transfer  on  the  next  morn- 
ing, and  went  to  see  defendant  about  the  transaction.  The  defend- 
ant made  the  statement  to  witness  as  above  related,  promising  to 
pay  for  the  harness  on  the  first  of  the  ensuing  month.  Witness, 
however,  preferred  taking  no  chances,  and  accordingly  resumed  pos- 
session of  his  property.  The  purchase  of  the  harness  was  trans- 
acted without  the  least  difference  about  prices.  Defendant  had 
previously  conducted  his  bakery  and  grocery  business  in  his  own 
name  and  as  owner  and  proprietor,  and  so  held  himself  out  to  the 
public. 

E.  LeBeau  testified,  for  the  State,  that  his  wife  sent  for  him  to 
come  to  their  establishment  on  the  21st  day  of  December,  1885. 
When  he  arrived  he  found  a  lot  of  goods,  aggregating  $56  in  value, 
set  apart  for  the  defendant's  wife.  The  witness  knew  nothing  of 
his  own  knowledge  concerning  the  purchase.  When  Isaac  Eich  and 
Mrs.  Blum  presently  came  to  get  the  goods,  witness  told  Eich,  who 
came  into  the  store  after  them,  that  he  could  not  get  them  without 
the  money.  Mrs.  Blum  then  said  that  if  she  had  known  as  much 
she  would  have  brought  the  money  with  her.  She  then  sprang  out 
of  the  buggy  and  gave  witness's  wife  the  hat  she  had  on,  which  she 
wore. off  when  at  the  store  at  the  time  of  making  the  purchases. 

B.  EL  Woods  testified,  for  the  State,  that  he  was  a  clerk  in  the 
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store  of  J.  T.  Sullivan  &  Go.  in  December,  1885.    On  the  Slst  day 
of  that  month  Mrs.  Blum  and  Isaac  Rich  came  to  the  store  and  Mrs.      j 
Blum  purchased  boots  and  shoes  to  tho  value  of  $32,  which  was 
largely  in  excess  of  any  previous  bill  that  had  been  sold  to  defend- 
ant on  credit.     Mrs.  Blum  directed  that  the  goods  should  be 
charged  to  the  defendant,  payable  on  the  1st  of  January.    The 
goods  purchased  comprised  three  pairs  of  boots,  two  pairs  of  ladies' 
shoes,  and  several  pairs  of  children's  shoes.    Shoes  had  been  pre- 
viously sold  to  Mrs.  Blum  on  credit,  and  defendant  had  always  paid. 
It  was  a  frequent  custom  of  the  firm  to  send  out  several  pairs  of 
shoes  or  boots,  to  be  tried  and  selected  from,  charging  all,  and  giv- 
ing credit  for  those  returned.   In  this  instance  the  sale  was  complete 
and  comprehended  all  of  the  articles.    The  transaction  occurred 
about  3  o'clock.   Witness  heard  of  the  transfer  later  in  the  evening, 
and  went  immediately  to  the  defendant's  house  and  reoovered  tbe 
boots  and  shoes.     Witness  explained  that  Mr.  Sullivan  was  absent, 
and  that  he  could  not  assume  the  responsibility  of  extending  credit 
The  witness  had  known  the  defendant  as  the  proprietor  of  the 
bakery  and  grocery  in  his  charge  for  more  than  a  year.     In  all  ot 
his  dealings  with  the  firm  of  J.  T.  Sullivan  &  Co.,  and  in  all  of  bis 
intercourse  with  the  general  public  during  that  time,  the  defendant 
held  himself  out  as  the  owner  of  the  business.    At  the  time  that  be 
sold  Mrs.  Blum  the  bill  of  boots  and  shoes,  the  witness  did  not  know 
of  the  existence  of  the  transfer  of  the  property  from  defendant  to 
his  wife. 

J.  Baum  testified,  for  the  State,  that  on  the  21st  day  of  Decem- 
ber, 1885,  defendant's  negro  boy  came  to  witness's  establishment 
with  word  from  defendant  to  send  him  a  tierce  of  lard.  Witness 
was  out  of  lard  and  sent  word  to  that  effect  to  defendant.  Defend- 
ant was  then  in  debt  to  the  witness.  Witness  sued  out  an  attach- 
ment against  the  defendant's  property,  and  went  to  see  defendant 
Defendant,  on  the  day  witness  levied  the  attachment  but  before  the 
levy,  told  witness  that  he  had  money  but  would  not  pay  witness- 
that  he  was  not  as  green  as  he  once  was,  and  would  save  his  money 
to  pay  lawyers. 

Cross-examined,  the  witness  stated  that  defendant's  previous  pur- 
chases from  him  had  been  about  four  times  in  excess  of  his  pay- 
ments. His  last  payment,  on  tbe  month  before  the  attachment,  was 
about  fifty  dollars  on  a  debt  of  about  three  hundred. 

Nathan  Eahn  testified,  for  the  State,  that  on  the  Slst  day  of  De- 
cember, 1885,  he  sold  Mrs.  Blum  and  Isaac  Rich  $170.30  worth  of 
dry  goods  out  of  the  store  of  Kausler  Brothers,  for  whom  witness  I 
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was  clerking,  and  by  request  of  Mrs.  Blum  and  Mr.  Rich  charged 
them  to  the  defendant.  This  was  between  3  and  5  o'clock  in  the 
evening.  Between  7  and  8  o'clock  on  that  night,  the  record  of 
the  transfer  of  his  business  by  defendant  to  his  wife  was  reported 
at  the  store,  and  Mr.  Stern  went  to  defendant's  house  and  got  the 
goods  back.  Goods  had  been  previously  sold  to  tbe  defendant  and 
his  wife  on  credit,  but  never,  at  any  one  time,  to  such  a  large  amount. 
The  goods  were  sold  outright,  and  nothing  was  said  about  returning 
any  of  them. 

Morris  Fox  testified,  for  the  State,  that  Mrs.  Blum  and  Mr.  Rich 
came  to  his  store  late  on  the  evening  of  December  21, 1885,  and 
bought  $137  worth  of  goods  to  be  charged'  to  defendant.  Purden, 
an  employee  in  the  store,  went  to  see  defendant  and  demanded  an 
advance  of  $*L00  on  the  goods,  which  not  being  paid,  the  goods  were 
not  delivered. 

Moses  Stern  testified,  for  the  State,  that  while  Mrs.  Blum  and 
Mr.  Rich  were  in  Kausler  Brothers'  store,  purchasing  the  bill  of 
goods  mentioned  by  the  witness  Kabn,  witness  went  to  see  the  de- 
fendant about  the  proposed  purchase.  Defendant  said  simply:  "If 
it  is  not  all  right,  don't  let  them  have  the  goods."  Tbe  goods  were 
delivered,  but  witness  went  to  defendant's  house  on  that  same  night 
and  got  them  back.  When  witness  went  to  see  defendant,  he  told 
witness  that  he  sent  Mrs.  Blum  and  Rich  to  buy  the  goods,  but  if 
witness  did  not  want  to  let  them  have  the  goods,  not  to  do  it;  that 
he  had  always  paid  his  bills  and  would  pay  that  one  on  the  1st  of 
the  month.  That  conversation  took  place  while  Mrs.  Blum  and 
Rich  were  selecting  the  goods,  which  were  afterwards  delivered. 
When  witness  heard  of  the  transfer,  later  on  that  evening,  he  went 
back  to  defendant  and  demanded  either  the  goods  or  tbe  money. 
Defendant  did  not  want  to  return  the  goods  nor  to  pay  for  them, 
but  finally  gave  up  the  goods. 

J.  F.  Stout  testified  that  he  was  an  attorney-at-law,  practicing  in 
Corsicana,  Navarro  county,  Texas.  Isaac  Rich  and  his  daughter, 
Mrs.  Blum,  came  to  witness's  office  on  the  21st  day  of  December, 
1885,  and  Mrs.  Blum  told  witness  that  her  husband  had  long  been 
in  her  debt,  and  that  she  wanted  him  to  secure  her  in  some  way. 
She  then  asked  witness  to  write  out  for  her  a  transfer  or  other  in- 
strument that  would  protect  her  and  her  child.  She  represented  to 
the  witness  that  she  had  a  child  by  her  former  husband,  Mr. 
O'Daniel,  who,  at  his  death,  left  her  a  small  amount  of  money,  and 
that  since  bis  death  other  amounts  had  been  sent  her  from  North 
Carolina  from  O' Daniel's  estate,  for  the  child,  of  whom  she  was 
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guardian ;  that  she  had  put  all  of  that  money  in  defendant's  bands, 
and  that  he  had  been  operating  with  it  for  some  time,  and  that  she 
had  no  showing  for  it.  The  different  amounts,  as  stated  by  Mrs. 
Blum,  aggregated  $1,846,  the  amount  stated  in  the  bill  of  sale  (f> 
Witness  then  drew  up  the  instrument  as  it  reads  of  record.  De- 
fendant was  not  present,  and  never  at  any  time  spoke  to  the  witness 
about  the  matter.  Mrs.  Blum's  purpose,  as  she  expressed  it,  was  to 
secure  herself  in  the  sums  she  had  advanced  the  defendant.  She 
said  that  defendant  at  that  time  was  willing  to  secure  her,  and  she 
wanted  the  matter  attended  to  speedily,  before  he  changed  bis 
mind.  Witness  told  Mrs.  Blum  that,  according  to  her  statement, 
part  of  the  funds  she  had  described  belonged  to  her  and  part  to  ber 
daughter,  and  that  the  transfer  should  be  drawn  to.  secure  both. 
Witness  then  drew  up  the  bill  of  sale. 

Cross-examined,  witness  testified  that  nothing  was  said  in  bis  con- 
ference with  Mrs.  Blum  about  a  mortgage.  Mrs.  Blum's  idea  was 
to  get  a  transfer  of  the  business  to  herself  and  her  daughter.  Wit- 
ness explained  to  her  that  the  business  would  have  to  be  conducted 
henceforth  in  the  names  of  herself  and  daughter.  She  said  that  her 
husband  had  consented  to  sign  the  transfer,  and  that  she  wanted  it 
written  before  he  changed  his  mind. 

Mrs.  Carrie  Blum  testified,  for  the  defense,  that  she  had  been 
married  to  the  defendant  about  three  years.  Her  former  husband 
was  Mr.  O'Daniel,  from  whose  estate  she  and  her  daughter  Eulagot 
about  $1,846,  including  $250  which  she  got  from  North  Carolina,  as 
the  guardian  of  her  daughter;  all  of  which  money  she  invested  with 
the  defendant  in  the  bakery  business.  On  the  morning  of  Decem- 
ber 21,  1885,  the  witness's  father,  Mr.  Rich,  came  to  town  and  wit- 
ness got  him  to  go  with  her  to  Stout's  office,  to  get  an  instrument 
drawn  up  securing  her  and  her  daughter  with  the  bakery  and  gro- 
cery business.  Stout  said  that  he  would  draw  up  a  legal  document 
to  cover  the  case.  He  drew  up  the  instrument  and  read  it  to  the 
witness,  but  witness  paid  but  little  attention  to  it.  Witness  took 
the  document  to  the  defendant,  and  defendant  took  it  to  Mr.  Kerr 
for  the  purpose  of  having  it  recorded.  Mr.  Rich  went  with  defend- 
ant to  Kerr's  office.  Witness  had  been  vainly  trying  for  some  time 
to  get  defendant  to  secure  ber  with  some  kind  of  a  legal  claim  on 
the  establishment.  On  Sunday  morning,  December  20,  1885,  de- 
fendant consented  to  sign  such  a  document.  On  the  very  next 
morning  witness  went  to  Stout's  office  and  had  the  instrument 
drawn  up.  She  got  back  home  from  Stout's  office  at  about  19  o'clock, 
M.    The  defendant,  if  disposed,  could  have  paid  the  witness  some 
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money,  but  he  said  that  he  wanted  such  money  as  he  had  to  pay  his 
debts  and  run  his  business.  Stont  did  not  tell  the  witness  that  the 
business  would  have  to  be  run  in  her  and  Eulalie's  names,  after  the 
execution  of  the  transfer. 

On  the  morning  of  December  21, 1885,  Joe  Goodman,  E.  P.  Good- 
man's clerk,  came  to  the  establishment  of  the  defendant,  soliciting 
trade  with  Mr.  E.  P.  Goodman.    Defendant  bought  some  flour  from 
him.     On  the  return  of  witness  and  Mr.  Bich  from  Stout's  office, 
defendant  sent  Rich  to  Goodman's  store  to  select  the  coffee,  Mr. 
Bich  being  a  good  judge  of  that  article,  and  to  direct  Goodman  to 
deliver  the  other  goods  he  had  ordered  by  the  negro  who  delivered 
the  flour.    Witness  did  not,  because  she  was  nnable  to,  read  to  de- 
fendant the  instrument  drawn  np  by  Stout.    The  defendant  did  not 
read  it,  because  he  could  not  read  English.    If  anybody  read  the 
instrument  to  the  defendant,  the  witness  did  not  know  it.    Defend- 
ant took  the  document  to  the  court-house.    A  number  of  artioles  of 
goods  were  needed  because  of  the  approaching  marriage  of  the  wit- 
ness's sister,  and  defendant  told  witness  to  go  to  the  stores  down 
town,  buy  them,  and  have  them  charged  to  him.    That  was  on  the 
evening  of  December  21,  1885.    Witness  and  her  father,  Mr.  Rich, 
went  down  town  together.    They  stopped  at  Le  Beau's  but  bought 
nothing  there,  because  the  goods  were  too  expensive.    Witness  did 
not  select  any  goods  at  Le  Beau's  and  have  them  laid  aside.    She 
did  not  buy  a  hat  at  Le  Beau's  and  wear  it  away.    She  selected  a 
few  goods  at  Fox's,  but  they  were  not  sent  to  the  house.     She 
bought  some  goods  from  Kausler  Brothers,  and  they  were  sent  to 
the  house,  but  Mr.  Stem  came  to  the  bouse  and  took  them  away, 
saying  that  he  was  going  to  have  witness  and  defendant  arrested. 
At  Sullivan's  the  witness  got  some  shoes  for  herself  and  ber  chil- 
dren, and  Mr.  Bich  got  some  boots  for  defendant  and  for  the  driver 
of  the  bread  wagon.    None  of  the  goods  were  for  Mr.  Bich.    More 
pairs  of  boots  and  shoes  were  taken  home  than  it  was  designed  to 
keep,  the  purpose  being  to  select  and  keep  those  of  them  that  fitted, 
and  return  the  others.    Defendant  at  that  time  owed  Mr.  Bich  about 
$60.    He  had  frequently  owed  Mr.  Bich  small  amounts,  and  often 
gave  Bich   orders  for  goods  in  payment.    Defendant  and  Bich 
were  not  on  very  good  terras.    The  goods  purchased  from  Good- 
man were  placed  in  the  bakery  just  where  such  goods  were  gen- 
erally  kept.    Defendant's  purchases  were  generally  made  on  credit, 
payable  on  the  first  of  the  ensuing  month.    He  was  never  refused 
credit 
Cross-examined,  the  witness  stated  that  she  said  nothing  to  the 
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defendant  about  having  the  legal  document  drawn  up,  on  the  morn- 
ing of  December  21st,  until  she  returned  with  it,  gave  it  to  him,  and 
be  took  it  to  the  court-house  to  have  it  recorded.  Defendant  told 
witness  to  have  what  goods  she  bought  in  the  morning  charged  to 
him.  The  witness  bought  nothing  at  Le  Beau's,  and  had  nothing 
laid  aside  there,  though  she  selected  about  $10  worth.  She  bought 
no  suits  at  Fox's,  but  did  choose  one  overcoat.  A  large  part  of  the 
goods  designated  by  witness  at  Fox's  were  to  be  selected  from  at 
home.  She  selected  two  overcoats  at  Kausier's,  one  of  which,  and 
much  of  the  balance  of  the  goods  ordered  at  Kausler's,  were  to  be 
returned  after  selections  were  made.  At  Le  Beau's  witness  selected 
$8  or  $10  worth;  at  Fox's  not  exceeding  $50;  at  Eausler's  between 
$60  and  $100.  She  did  not  know  the  value  of  the  goods  she  selected 
at  Sullivan's.  Defendant  had  money,  and  could  have  paid  the  wit- 
ness's demand  if  he  had  wanted  to:  He  had  more  than  $500,  and 
ample  to  pay  his  debts.  Witness  did  not  know  the  value  of  the 
goods  he  had  in  stock  on  December  21,  1885.  Le  Beau  told  witness 
that  he  did  not  sell  goods  on  credit,  and  witness  did  not.  get  the 
goods  she  selected  at  his  establishment.  She  did  not  get  a  hat  at 
Le  Beau's  and  wear  it  away,  leaving  her  old  one  at  the  store.  De- 
fendant did  not  know  where  witness  had  gone  when  she  went  to 
Stout's  office  to  get  the  paper  drawn  up. 

Isaac  Rich  testified,  for  the  defense,  that  he  was  the  father  of  the 
defendant's  wife.  Witness  came  to  town  on  the  morning  of  De- 
cember 21,  1885,  and  was  requested  by  his  daughter  to  escort  her  to 
Mr.  Stout's  law  office  for  the  purpose  of  having  a  legal  document  of 
some  kind  drawn  up  to  secure  her  for  the  money  she  had  advanced 
to  the  defendant  in  the  conduct  of  his  business.  Stout  drew  up  a 
paper  which  he  gave  Mrs.  Blum.  Mrs.  Blum  gave  the  paper  to 
witness  and  witness  took  it  to  Frank  Kerr  for  record.  Kerr  said 
that  the  paper  would  have  to  be  signed  by  the  defendant.  Witness 
went  after  the  defendant,  who  returned  with  him  to  the  court-house 
and  signed  and  acknowledged  the  paper,  and  left  it  with  Kerr  to  be 
recorded.  After  12  o'clock  on  the  same  day,  the  witness,  at  defend- 
ant's request,  went  to  Goodman's  store  and  had  the  goods  he  had 
ordered  sent  to  the  bakery. 

Cross-examined,  the  witness  testified  that  when  Kerr  told  him 
that  the  paper  would  have  to  be  signed  before  it  could  be  recorded, 
he  went  to  Blum  and  told  him  that  the  paper  was  filed,  but  that 
Kerr  had  said  that  his  signature  was  necessary  before  it  could  be 
recorded.  The  witness  did  not  know  what  was  in  the  paper  and 
neither  did  defendant  know.    Witness  was  unable  to  read  the  paper, 
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and  defendant,  who  was  a  German,  conld  not  read  English.  Noth- 
ing was  said  in  Stout's  office  about  the  business  having  to  be  run 
after  the  execution  of  the  paper,  in  another  than  in  the  defendant's 
name,  or  that  it  would  have  to  be  run  in  Mrs.  Blum's  and  her 
daughter's  names.  Defendant  had  between  $2,500  and  $3,000 
worth  of  goods  in  his  bakery  and  grocery  store  on  the  evening  of 
December  21, 1885.  Mrs.  Blum  and  witness  went  to  the  stores  in 
town  to  purchase  some  goods  in  anticipation  of  the  wedding  of 
witness's  daughter,  Mrs.  Blum's  sister.  The  witness  did  not  know 
to  whom  the  goods  thus  purchased  were  to  be  charged.  Witness 
got  two  pairs  of  boots  for  his  son  who  was  driving  defendant's  de- 
livery wagon.  Witness  tried  those  boots  on,  because  he  and  his 
son  wore  the  same  number  of  boots  or  shoes.  He  got  also  one  pair 
of  boots  for  the  defendant.  Defendant,  at  the  time  of  these  trans- 
actions, owed  the  witness  about  $50.  Some  goods  were  purchased 
at  Le  Beau's,  but  when  witness  and  Mrs.  Blum  called  for  them, 
Le  Beau  would  not  deliver  them  because,  he  said,  he  did  not  sell 
goods  on  credit.  Mrs.  Blum  did  not  leave  a  bat  at  Le  Beau's  which 
she  bad  previously  worn  away. 

The  defense  next  introduced  the  minutes  of  the  probate  court  of 
Navarro  county,  showing  the  application  of  Mrs.  Carrie  O'Daniel 
to  be  appointed  guardian  of  the  minor  Eulalie  O'Daniel;  her  ap- 
pointment as  such  guardian ;  her  official  bond,  and  an  order  of  court 
to  sell  certain  real  estate  in  Chatham  county,  North  Carolina,  for 
the  benefit  of  the  estate  of  the  said  minor.  The  case  for  the  de- 
fense was  closed  by  introducing  in  evidence  the  writ  of  attachment 
and  the  sheriff's  inventory  in  the  case  of  Cohen  v.  Blum,  in  the 
county  court,  which  said  writ  of  attachment  was  levied  on  Decem- 
ber 25, 1885,  on  groceries,  flour  and  salt,  including  the  Goodman 
goods,  amounting  in  the  aggregate  to  $518.  This  levy  was  made 
upon  all  goods  in  the  establishment  subject  to  former  levies,  the  first 
of  which  was  made  on  December  22,  1885. 

M.  Fox  was  recalled  by  the  State  in  rebuttal.  He  produced  a  bill 
of  goods  bought  by  Mrs.  Blum,  at  his  store,  on  December  21,  1885, 
amounting  in  the  aggregate  to  $135.70,  including  ((one  suit  of 
clothes,  $18.50."  The  witness  stated  that  the  goods  were  to  be 
charged  to  the  defendant  and  none  of  them  were  to  be  returned. 

Mrs.  Le  Beau  testified  for  the  State,  in  rebuttal,  that  Mrs.  Blum 
oame  to  her  establishment  on  the  morning  of  December  21,  1885, 
and  selected  $54.45  worth  of  goods  to  be  charged  to  defendant. 
Witness  sent  for  her  husband  after  Mrs.  Blum  left,  and  before  send- 
ing the  goods  to  defendant's  house.    Mr.  Le  Beau  declined  to  let 
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the  goods  go  on  credit.  On  her  return  for  the  goods,  when  she  was 
told  that  the  goods  would  not  be  delivered  on  credit,  Mrs.  Blum 
gave  back  a  $6.50  bat  she  had  worn  off.  Witness  produced  the  bill 
of  the  goods  selected,  including  the  hat  at  $0.50,  and  stated  that 
none  of  the  goods  were  selected  with  the  understanding  that  any  of 
them  were  to  be  returned. 

Mr.  Stern  was  recalled  by  the  State  in  rebuttal.  He  produced 
the  bill  of  goods  bought  by  Mrs.  Blum  of  Kausler  Brothers  and 
charged  to  defendant,  amounting  in  the  aggregate  to  $170.30,  none 
of  which  were  purchased  with  the  option  of  returning  any  part. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Beale  <£  Avtry,  for  the  appellant.  When  the  indictment  is  in- 
sufficient and  its  allegations  charge  no  offense,  it  is  the  paramount 
duty  of  the  court  to  set  aside  the  verdict  and  arrest  the  judgment 
The  indictment  in  the  case  fails  to  show  any  false  representation 
upon  the  part  of  the  defendant  It  fails  to  charge  in  a  distinct 
averment  that  the  pretense  of  the  defendant  was  false.  It  fails  to 
charge  that  the  defendant  knowingly  committed  this  offense.  Its 
allegations  negative  the  falsity  of  the  pretense  charged  against  the 
defendant.  It  fails  to  aver  a  delivery  by  defendant  of  the  transfer 
disposing  of  his  property.  It  fails  to  show  that  Goodman  parted 
with  his  goods  by  reason  of  said  false  pretense  of  defendant.  Our 
motion  in  arrest  of  judgment  should  have  prevailed.  {The  State  v. 
Baggerly,  21  Texas,  757;  Brown  v.  The  Slate,  29  Texas,  503;  The 
State  v.  Levi,  41  Texas,  563;  Johnson  v.  The  State,  id.,  65;  Maranda 
v.  The  State,  44  Texas,  442;  White  v.  The  State,  3  Texas  Ct  App^ 
605;  Marwilsky  v.  The  State,  9  Texas  Ct.  App.,  377;  Mathews  v. 
The  State,  10  Texas  Ct  App.,  280;  Buckalew  v.  The  State,  11  Texas 
Ct.  App.,  352;  Stringer  v.  The  State,  13  Texas  Ct  App.,  520;  Lutto* 
v.  The  State,  14  Texas  Ct  App.,  522;  Mathews  v.  Tlie  State,  15 
Texas  Ct  App.,  474;  Allen  v.  The  State,  16  Texas  Ct  App.,  15a) 

J.  H.  BurU,  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  This  appeal  is  from  a  judgment  of 
conviction  upon  an  indictment  for  swindling,  brought  under  article 
790  of  the  Penal  Code. 

In  the  view  we  take  of  the  oase  it  will  be  unnecessary  to  discuss  the 
several  questions  raised  in  the  motion  in  arrest  of  judgment  as  to 
the  sufficiency  of  the  indictment    We  may,  in  fact,  concede  that 
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the  indictment,  in  its  formal  averments,  is  sufficient  to  charge  the 
offense  of  swindling,  as  far  as  the  facts  averred  can  constitute  that 
crime.  Still,  in  our  opinion,  the  sole  question  to  be  determined  is, 
do  the  facts  averred  and  the  facts  as  proven  constitute  swindling, 
under  the  law? 

Article  790  of  the  Penal  Code  reads:  "Swindling  is  the  acquisi- 
tion of  any  personal  or  movable  property,  money,  or  instrument  of 
writing  conveying  or  securing  a  valuable  right,  by  means  of  some 
false  or  deceitful  pretense  or  device,  or  fraudulent  representation, 
with  intent  to  appropriate  the  same  to  the  use  of  the  party  so  ac- 
quiring, or  of  destroying  or  impairing  the  right  of  the  party  justly 
entitled  to  the  same/' 

To  briefly  state  the  substance  of  the  charge  as  alleged  in  the  in- 
dictment, it  is  as  follows:  Defendant  obtained  goods  from  one  Good- 
man by  means  of  false  and  fraudulent  pretenses  and  devices.  These 
pretenses  and  devices  grew  out  of  and  were  practiced  by  defendant 
under  the  following  circumstances,  viz. :  That  for  some  time  prior  to 
the  21st  day  of  December,  1885,  defendant  had  represented  himself 
to  be  and  was  the  owner,  director  and  manager  of  a  certain  bakery 
and  grocery  establishment  in  the  city  of  Corsicana.  That,  upon  the 
faith  of  his  possession  and  ownership  of  the  property  so  connected 
with  the  business  aforesaid,  he  had,  for  a  period  of  more  than  one 
year,  been  in  the  habit  of  buying  goods  on  a  credit  from  Goodman, 
the  prosecutor,  and  others.  That,  on  said  21st  day  of  December, 
defendant  sold  and  transferred  his  entire  property  connected  with 
his  bakery  and  grocery  business  to  his  wife  and  step-daughter,  and 
kept  the  fact  of  this  sale  and  transfer  secret  for  purposes  of  decep- 
tion and  fraud,  in  that  he  might  still  continue  to  purchase  goods  on 
a  credit.  That,  on  account  of  said  false  pretense  and  device,  he  de- 
ceived the  said  Goodman,  who  was  thereby  induced  to  sell  him 
goods  on  a  credit,  etc.,  after  the  sale  and  execution  of  the  deed  of 
transfer  of  all  his  property  to  his  wife  and  step-daughter.  These 
were  the  averments. 

As  developed,  by  the  facts  proven,  it  appears  that  defendant  had 
been  in  the  habit  of  buying  goods,  etc.,  on  a  credit  prior  to  the 
21st  of  December.  He  had  also  used  in  his  bakery  and  grocery 
business  something  over  $1,800  in  money  belonging  to  his  wife  and 
step-daughter.  To  secure  these  latter,  or  to  pay  them  this  debt,  de- 
fendant on  the  21st  of  December  executed  a  deed  of  sale  to  all  of 
his  property.  This  deed  was  executed  in  the  forenoon,  and  when 
defendant  left  it  with  the  clerk  for  registration  he  requested  the 
clerk  to  say  nothing  about  it,  as,  if  known,  it  might  affect  or  hurt 
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him  in  bis  business.  Tbat  same  day,  and,  perhaps  subsequently  to 
the  acknowledgment  and-  registration  of  the  deed,  defendant's  wife 
and  father-in-law  started  oat  on  quite  an  extensive  purchasing  tour, 
visiting  several  stores  and  business  houses,  and  buying  quite  a  quan- 
tity of  goods  at  each  house,  regardless  of  the  prices  of  the  articles 
bought,  and  having  the  bills  so  made  charged  to  defendant.  De- 
fendant was  not  present  in  a  single  instance  when  the  goods  were 
thus  bought,  though  he  may  have  sent  his  boy  down  to  Goodman's 
to  hurry  up  the  goods  bought  of  him.  When  Goodman  sold  these 
goods  (from  his  previous  dealings  with  defendant  and  representa- 
tions previously  made  him  by  defendant,  and  the  fact  that  he  was 
ignorant  of  defendant's  sale  of  his  property  to  his  wife  and  step- 
daughter), he  was  still  of  the  impression  and  belief  that  defendant 
owned  the  property,  and  would  not  have  extended  him  the  credit 
had  he  known  that  such  was  not  the  case.  In  brief,  these  are  the 
main  facts  developed  by  the  evidence.  Do  these  facts  establish  a 
case  of  swindling  under  the  law? 

To  constitute  the  offense  described  in  article  790  of  our  Code,  four 
things  are  necessary.  1st,  the  intent  to  defraud ;  2d,  an  actual  act 
of  fraud  committed ;  3d,  false  pretenses;  and  4th,  the  fraud  must 
be  committed  or  accomplished  by  means  of  the  false  pretenses  made 
use  of  for  the  purpose;  tbat  is,  they  must  be  the  cause  which  in- 
duced the  owner  to  part  with  his  property.  (Comm.  v.  Drew,  19 
Pick.,  179;  Comm.  v.  Warren,  6  Mass.,  72;  Desty's  Amer.  Crim.  L, 
§  149a;  Buckalew  v.  The  State,  11  Texas  Ct.  App.,  352.)  There  must 
be  an  intent  to  cheat  or  defraud.  This  may  be  inferred  from  a 
false  representation,  however.  (18  Wend.,  87;  2  Whart.  Crim.  L 
(8th  ed.),  §  1184.) 

With  regard  to  the  false  pretense,  the  pretense  must  consist  of  a 
statement  of  some  pretended  existing  fact,  made  for  the  purpose  of 
inducing  the  prosecutor  to  part  with  bis  property;  no  statement  of 
anything  to  take  place  in  future  will  be  a  pretense  within  the  act 
(2  Archbold  Crim.  Prac.  &  Pleading  (8th  ed.),  side  p.  465;  Jbhnso* 
v.  The  State,  41  Texas,  65;  Allen  v.  The  State,  16  Texas  Ct.  App., 
150;  2  Whart.  Cr.  L.  (8th  ed.),  §  1173.) 

"  It  may  be  laid  down  as  a  general  rule  of  the  interpretation  of 
the  words  '  by' some  false  pretense,'  which  are  used  in  the  statutes, 
that,  whenever  a  person  fraudulently  represents  as  an  existing  foot 
that  which  is  not  an  existing  fact,  and  so  gets  money,  etc.,  that  is 
an  offense  within  the  act."  (1  Bouvier's  L.  Die,  "  False  Pretenses.") 
But  "  it  is  not  necessary  that  the  pretense  or  pretenses  should  be  in 
words;  there  may  be  a  sufficient  false  pretense,  within  the  meaning 
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of  the  act,  to  be  implied  from  the  acts  and  conduct  of  the  party, 
without  any  verbal  representation  of  a  false  or  fraudulent  nature." 
(2  Arch.  Cr.  Prac.  &  Plead.  (8th  ed.),  p.  1386.)  The  conduct  and 
acts  of  the  party  will  be  sufficient  without  any  verbal  assertion. 
(2  Whart.  Cr.  L.,  §  1170.  "Any  designed  misrepresentation  of  ex- 
isting conditions  by  which  a  party  obtains  goods  of  another  is  within 
the  statute."    (Id.,"  §  1135.) 

Another  rule  which  seems  to  be  well  settled  is  that  "  where  two 
or  more  persons  are  jointly  indicted  for  obtaining  goods  by  false 
pretenses  made  designedly  and  with  intent  to  defraud,  evidence 
that  one  of  them,  with  the  knowledge,  approbation,  concurrence 
and  direction  of  the  other,  made  the  false  pretenses  charged,  war- 
rants the  conviction  of  both."    (2  Whart.  Cr.  L.,  §  1171.) 

Again,  "  it  must  appear  by  evidence  that  the  prosecutor  parted 
with  his  property  by  reason  of  the  false  pretenses  alleged,  and  of 
that  alone."  This  is  the  rule  announced  by  Mr.  Archbold  in  his 
work  on  Criminal  Practice  and  Pleading.  (2d  vol.  (8th  ed.),  p. 
1398.)  But  the  rule  has  been  held  otherwise  by  some  of  the  courts 
in  this  country,  as  for  instance  in  The  People  v.  Saynes,  14 
Wend.,  547,  where  it  was  held  that  "it  is  not  necessary,  to  consti- 
tute the  offense  of  obtaining  goods  by  false  pretenses,  that  the 
owner  should  have  been  induced  to  part  with  his  property  solely 
and  entirely  by  pretenses  which  were  false;  nor  need  the  pretenses 
be  the  paramount  cause  of  the  delivery.  It  is  sufficient  if  they  are 
a  part  of  the  moving  cause,  and  without  them  the  prosecutor  would 
not  have  parted  with  his  property."  (See,  also,  In  re  Snyder,  17 
Kans.,  542;  &  <7.,  2  Am.  Cr.  R  (Hawley),  228.) 

In  Smith  v.  The  State,  55  Miss.,  513,  it  is  held :  "  It  is  not  neces- 
sary that  the  false  pretenses  should  be  the  sole  inducement  which 
moved  the  prosecutor  to  part  with  his  property.  It  is  sufficient 
that  they  materially  contributed  to  this  end,  and  that  without  them 
he  would  not  have  parted  with  his  property."  (&  C>  3  Am.  Crim. 
Rep.  (Hawley),  92.) 

"  A  man  whose  sole  will  procures  a  transaction  is  a  principal, 
whatever  physical  agencies  he  employs,  whether  he  is  present  or 
absent  when  the  thing  is  done."  But  the  false  pretense  must  operate 
as  the  direct  cause  of  the  transfer  of  "the  goods,  and  to  hold  a 
party  liable  for  goods  thus  obtained  for  defendant  in  accordance 
with  his  direction ;  if  so,  it  is  no  defense  that  they  were  obtained 
mediately  through  a  contract  which  the  defendant's  false  pretense 
induced  the  prosecutor  to  make."  (2  Whart.  Crim.  Law  (8thied.)t 
§  1180.) 

You  XX— 83 
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Again,  it  may  be  stated  as  a  rale  "  that  false  representations  as  to 
defendant's  financial  condition,  made  to  induce  a  sale  of  goods,  con* 
stitutes  the  offense  of  obtaining  property  by  false  pretenses."  {State 
v.  Neymeyer,  Iowa  Sap.  Ct.,  Sept.  30,  1885.) 

Another  rale  is  "that  a  bargaining  party  also  implies  the  existence 
of  the  conditions  on  which  the  other  party  depended  when  entering 
into  the  transactions,  bat  at  the  same  time  it  must  be  remembered 
that  a  bare  entrance  into  a  particular  transaction  is  not  in  itself 
such  an  affirmation  of  the  opinion  of  the  other  contracting  party  as 
to  amount  to  a  false  pretense,  even  though  the  transaction  be  en- 
tered into  fraudulently.  A  mere  use  of  another's  error  will  not  make 
a  false  pretense,  unless  there  is  something  done  by  the  deceiving 
party  to  confirm  such  error."  (See  note  to  §  1170,  2  Whart.  Am. 
Crim.  Law.) 

We  have  thus  stated  the  principles  of  law  which  we  think  appli- 
cable to  the  facts  of  this  case  as  shown  by  the  record.  Now,  upon 
these  rules  of  law  has  the  prosecution  made  out  a  case  against 
this  appellant?  We  are  constrained  to  say  that  we  do  not  think  it 
has.  No  false  pretenses  in  words  are  claimed  to  have  been  made 
by  this  appellant;  for  he  was  not  present  in  person,  and  no  false 
pretenses  and  declarations  are  shown  to  have  been  made  by  the 
wife  and  father-in-law  who  acted  as  his  agents  in  the  purchase  of 
the  goods.  That  Goodman  may  have  entertained  the  opinion  that 
the  appellant  still  owned  the  property  in  the  bakery  and  grocery, 
and  made  the  sale  upon  the  belief  that  he  still  owned  said  property, 
cannot  effect  the  question  unless  the  acts  of  the  parties  purchasing 
the  goods  induced  that  belief  at  the  time.  It  was  simply  an  error 
of  opinion  upon  his  part;  and  a  knowledge  of  the  fact  that  he  was 
acting  upon  such  belief  or  opinion,  without  correcting  it,  will  not 
subject  the  defendant  or  his  agents  to  a  charge  of  having  made  a 
false  pretense  by  withholding  the  information  which  would  have 
corrected  his  belief.  It  was  his  own  opinion  as  to  the  existence  of 
a  fact  which  did  not  exist,  and  not  the  acts,  declarations  or  repre- 
sentations of  the  parties  with  whom  he  was  trading,  which  caused 
him  to  be  deceived. 

In  The  Commonwealth  v.  Cfrady,  13  Bush  (Ky.),  285,  it  is  held 
that  "a  false  statement  that  a  house  and  lot  were  unincumbered, 
when  in  fact  they  were  subject  to  a  recorded  mortgage,  is  not  a 
false  pretense  within  the  statute,  because  the  party  defrauded  had 
the  means  of  detecting  it  at  hand,  and  might  have  protected  him- 
self by  the  exercise  of  common  prudence."  (&  (7.,  2  Am.  Crim. 
Rep.  (Hawley),  105.)    It  is  unnecessary  that  we  should  go  in  this 
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case  to  the  extent  to  which  the  Kentucky  court  has  gone  in  said 
case,  because  no  direct,  positive  declaration  or  representation  was 
made  to  Goodman  by  any  of  the  parties,  with  regard  to  the  condi- 
tion of  the  property  at  the  time  of  the  purchase  of  the  goods. 

Our  conclusion  of  the  whole  matter  is  that  a  case  of  obtaining 
goods  by  false  pretenses  has  neither  been  stated  by  the  indictment 
nor  established  by  the  proofs  adduced  on  the  trial  of  this  case; 
wherefore  the  judgment  is  reversed  and  the  prosecution  is  dismissed 

Reversed  and  diemieeed* 

[Opinion  delivered  March  13,  1886.] 


[Ko.  2057.] 
Wile*  Anderson  v.  The  State,  '-*-  ,08 

1.  FoEGERY  — Indictment.—  To  constitute  forgery  the  instrument  forged  must 

be  such  an  one  that,  if  it  were  true,  it  would  create,  increase,  diminish,  dis- 
charge or  defeat  a  pecuniary  obligation,  or  would  transfer,  or  in  some  man* 
ner  affect,  property.  The  instrument  must  also  purport  to  be  the  act  of 
another,  and  the  indictment*  must  so  allege,  and  must  name  the  person 
whose  act  it  purports  to  be. 

2.  Same. —  The  rule  is  otherwise  stated  as  follows:    "  A  written  instrument,  to 

be  the  subject  of  indictment  for  forgery,  must  be  valid,  if  genuine,  for  the 
purpose  intended.  If  void  or  invalid  on  its  face,  and  it  cannot  be  made 
good  by  averment,  the  crime  of  forgery  cannot  be  predicated  upon  if  See 
the  opinion  in  extenso  for  the  rule  stated  in  various  terms. 
8.  Same  — Arrest  of  Judgment— Case  Stated.-— The  alleged  forged  instru- 
ment in  this  case  reads  as  follows:  "George  Woods:  Martin  Baysinger 
says  to  let  Wiley  Anderson  have  $10  worth  of  goods,  and  he  will  stand  for 
it"  Held,  that,  being  an  instrument  invalid  upon  its  face,  it  cannot  be 
made  the  subject  of  forgery ;  wherefore  the  defendant's  motion  in  arrest  of 
judgment  should  have  prevailed.    See  the  opinion  in  exienao  on  the  question. 

Appeal  from  the  District  Court  of  Rusk  Tried  below  before 
H.  L.  Stone,  Esq.,  Special  Judge. 

The  conviction  was  for  the  forgery  of  an  order  for  goods,  the 
body  of  the  instrument  being  set  out  in  the  head-notes  of  this  re- 
port and  in  the  opinion  of  the  court.  A  term  of  two  years  in  the 
penitentiary  was  the  penalty  assessed  against  the  appellant 

John  Moreland  testified,  for  the  State,  that  he  wrote  the  order  in 
evidence,  at  the  request  of  defendant,  who  brought  him  the  slip  of 
paper  on  which  it  was  written,  and  told  him  that  Martin  Baysinger 
told  him,  defendant,  to  get  witness  to  write  the  order,  as  he  had  no 
paper. 
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Martin  Baysinger  testified,  for  the  State,  that  be  neither  wrote 
nor  authorized  the  writing  of  the  order  in  evidence. 

George  Wood  testified  that  defendant  brought  him  the  order  and 
demanded  goods  on  it.  Witness  told  him  that  the  order  was  a 
sorry  instrument,  and  asked  if  Baysinger  could  not  write  a  better 
one.  Defendant  replied  that  Baysinger's  hand  was  crippled,  and  be 
could  not  write,  and  directed  him  to  write  it,  and  that  he  wrote  it 
as  well  as  he  could  or  knew  how.  On  those  representations  witness 
let  defendant  have  $9.50  worth  of  goods. 

The  defense  introduced  no  evidence,  but  relied  upon  their  motion 
in  arrest  of  judgment,  which  was  overruled,  and  again  raised  the 
question  in  the  motion  for  new  triaL 

Wood  dk  Arnold,  for  the  appellant.    . 

J.  H.  Burt8y  Assistant  Attorney-General,  for  the  State. 

Willsoic,  Judge.  This  conviction  is  for  the  forgery  of  an  instru- 
ment in  writing,  which  instrument  is  in  the  following  words,  to  wit: 
"  George  Woods:  Martin  Baysinger  says  to  let  Wiley  Anderson  have 
$10  worth  of  goods,  and  he  will  stand  for  it."  It  is  alleged  in  the 
indictment  that  said  instrument  purports  to  be  the  act  of  Martin 
Baysinger,  and  was  "  then  and  there  intended  as  an  order  from  the 
said  Martin  Baysinger  to  one  George  Wood  to  let  the  said  Wiley 
Anderson  have  $10  worth  of  goods,  and  that  the  said  Martin  Bay- 
singer would  see  the  same  paid."  A  motion  in  arrest  of  judgment, 
based  upon  the  insufficiency,  in  several  specified  particulars,  of  the 
indictment,  was  overruled. 

Is  the  alleged  forged  instrument  such  an  one  as  can  be  the  subject 
of  forgery?  To  constitute  forgery,  the  instrument  forged  must  be 
such  an  one  that,  if  it  were  true,  would  create,  increase,  diminish, 
discharge  or  defeat  a  pecuniary  obligation,  or  would  transfer,  or  in 
some  manner  affect,  property.  (Penal  Code,  art.  431.)  The  instru- 
ment must  also  purport  to  be  the  act  of  another,  and  the  instrument 
must  so  allege  and  name  the  person  whose  act  it  purports  to  be.  In 
this  case,  while  the  indictment  alleges  that  the  instrument  purports 
to  be  the  act  of  Martin  Baysinger,  it  does  not  so  appear  from  the 
instrument  itself.  It  is  not  signed  by  Baysinger,  either  at  the  foot 
or  in  the  body  thereof.  The  writer  of  it,  in  referring  to  Baysinger, 
uses  language  indicating  that  it  is  not  Baysinger  himself  that  is 
writing,  but  a  third  person  writing  to  state  what  Baysinger  dictates. 
The  language  of  the  instrument  is  in  the  third  person,  not  in  the 
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first,  as  it  would  have  to  be  to  make  it  purport  to  be  the  act  of 
Martin  Baysinger,  unless  it  had  been  signed  by  Baysinger. 

Now,  if  this  instrument  were  true,  would  it  create  or  increase  any 
pecuniary  obligation  against  Martin  Baysinger?  Is  it  a  valid  writ- 
ing on  is  face?  Has  it  any  legal  efficacy?  Mr.  Bishop  says:  "  When 
the  writing  is  invalid  it  cannot  be  the  subject  of  forgery."  (2  Bish. 
Cr.  Law,  §  538.)  And  again  this  author  says,  "to  constitute  an 
indictable  forgery,  it  is  not  alone  sufficient  that  there  be  a  writing, 
and  that  the  writing  be  false;  it  must  also  be  suoh  as,  if  true,  would 
be  of  some  legal  efficacy,  real  or  apparent,  since  otherwise  it  has  no 
legal  tendency  to  defraud."  (Id.,  533.  See,  also,  Howell  v.  The 
State,  37  Texas,  591.)  In  Costly  v.  The  State,  14  Texas  Ct.  App., 
156,  it  is  said:  "A  written  instrument,  to  be  the  subject  of  indict- 
ment for  forgery,  must  be  valid,  if  genuine,  for  the  purpose  intended. 
If  void  or  invalid  on  its  face,  and  it  cannot  be  made  good  by  aver- 
meht,  the  crime  of  forgery  cannot  be  predicated  upon  it."  .  .  . 
"It  is  an  indispensable  element  in  the  crime  of  forgery  that  the 
forged  paper  must  be  such  that,  if  genuine,  it  may  injure  another, 
and  it  must  appear  from  the  indictment  that  it  is  legally  of  such  a 
character,  either  from  a  recital  or  description  of  the  instrument 
itself,  or,  if  that  alone  does  not  show  it  to  be  so,  then  by  the  addi- 
tional averment  of  such  extrinsic  facts  as  render  it  of  that  charac- 
ter." .  .  .  "The  forging  of  an  instrument  which,  on  its  face,  is 
void,  is  not  indictable."  And  Mr.  Wharton  lays  it  down  that, 
"where  an  instrument  is  so  palpably  and  absolutely  invalid  that  it 
can  under  no  circumstances  be  proof  in  a  legal  procedure,  then 
falsely  to  make  it  is  no  forgery."  (1  Whart.  Cr.  Law  (8th  ed.), 
g  696.) 

Now,  would  the  instrument  in  question  here  be  proof  in  any 
legal  proceeding?  We  do  not  think  it  would  without  the  aid  of 
extrinsic  evidence.  It  is  signed  by  no  one.  It  does  not  show  whose 
act  it  is.  It  merely  states  what  Martin  Baysinger  said  to  another 
person,  without  disclosing  who  that  person  was.  It  is  without  date. 
If  it  were  proved  that  Baysinger  himself  wrote  the  instrument,  or 
that  he  authorized  another  to  write  it,  it  would  be  a  guaranty  upon 
which  he  would  be  liable.  But  we  understand  the  rule  to  be  that 
the  instrument  must  be  such  upon  its  face  that,  if  it  were  genuine, 
it  would  be  evidence  of  the  facts  it  sets  out.  It  must  appear  on  its 
face  to  be  good  and  valid  for  the  purpose  for  which  it  was  created. 
(2  Bish.  Cr.  Law  (7th  ed.),  §  544.)  Such  is  not  the  character  of  the 
instrument  in  this  case.  It  would  not,  if  genuine,  that  is,  if  executed 
as  it  purports  to  be,  by  some  other  person  than  Baysinger,  be  evi- 
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dence  of  the  facts  it  sets  out.  It  would  not  appear  on  its  face  to  be 
good  and  valid  as  an  order  from  Baysinger  upon  Woods,  which  it 
is  alleged  it  was  intended  to  be. 

Neither  this  court,  or  any  other  court  that  we  are  aware  of,  even 
under  the  rules  of  the  common  law,  have  ever  held  an  instrument 
like  this  one  to  be  such  as  an  indiotment  for  forgery  could  be  predi- 
cated upon  it.  In  Eeeler  v.  The  Slate,  15  Texas  Ct.  App.,  Ill,  this 
court  held  that  an  instrument  purporting  to  be  an  order  was  the 
subject  of  forgery,  but  in  that  case  the  order  purported  to  be  the 
act  of,  and  to  be  signed  by,  the  drawer  thereof.  So  in  Fonvitte  v. 
The  State,  17  Texas  Gt.  App.,  368,  the  receipt  which  was  the  subject 
of  the  forgery  purported  to  be  the  act  of  one  Middleton,  and  par- 
ported  to  be  signed  by  him. 

In  our  judgment  it  would  be  an  unwarranted  expansion  of  the 
definition  of  forgery  to  hold  that  the  instrument  in  question  is  em- 
braced therein, —  and  this  being  our  view,  it  is  unnecessary  to  deter 
mine  other  questions  presented  in  the  case. 

Whilst  the  indiotment  is  formally  sufficient,  the  facts  alleged  show 
that  the  offense  of  forgery  was  not  and  could  not  have  been  com- 
mitted, and  the  indictment  is  therefore  substantially  defective;  and 
the  judgment  must  be  reversed  and  the  prosecution  dismissed. 

Reverted  and  4ismiesed. 

[Opinion  delivered  March  13, 1886.] 


[No.  2056.] 
Wiley  Andesson  v.  The  State. 

Knowingly  Passing  a  Forged  Instrument.— An  instrument  which  cannot  be 
made  the  basis  of  a  prosecution  for  forgery  cannot  be  made  the  basis  of  a 
prosecution  for  uttering  it,  knowing  it  to  be  forged.  Note  the  opinion  for 
approval  of  Anderson  v.  The  State,  ante,  p.  60S. 

Appeal  from  the  District  Court  of  Rusk.  Tried  below  before 
H.  L.  Stone,  Esq.,  Special  Judge. 

The  conviction  in  this  case  was  for  ottering  as  true,  knowing  it  to 
be  forged,  the  written  instrument  for  the  forgery  of  which  the  ap- 
pellant was  convicted  in  the  preceding  case  of  Anderson  v.  The  Statey 
p.  595.  The  evidence  upon  this  trial  was  substantially  the  same  as 
that  adduced  in  the  previous  case. 
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Wood  db  Arnddy  for  the  appellant 
J.  H.  Burts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  This  conviction  is  for  knowingly  passing  as  true, 
an  alleged  forged  instrument  in  writing.  The  instrument  is  the 
same  as  the  one  set  forth  in  the  indictment  in  cause  No.  2057, 
Wiley  Anderson  v.  The  State,  in  which  case  the  defendant  was  con- 
victed for  the  forgery  of  said  instrument.  In  that  case  we  held  that 
said  instrument  was  not  the  subject  of  forgery,  and  we  refer  to  the 
opinion  delivered  therein  for  our  views  upon  that  subject. 

The  instrument  not  being  such  that  an  indictment  could  be  predi- 
cated upon  it,  of  course  an  indictment  cannot  be  maintained  for  the 
offense  of  knowingly  passing  a  forged  instrument,  and  therefore,  as 
the  indictment  upon  its  face  shows  that  the  defendant  did  not  com- 
mit and  could  not,  by  the  acts  alleged,  have  committed,  the  offense 
of  which  he  has  been  convicted,  the  judgment  must  be  set  aside  and 
the  prosecution  dismissed. 

It  may  be  that  the  acts  committed  by  the  defendant  would  con- 
stitute the  offense  of  swindling.  If  so,  a  prosecution  for  that  offense 
might  be  maintained. 

Reversed  and  dismissed. 

[Opinion  delivered  March  13, 1886.] 


[No.  2052.] 
Harrison  Branch  v.  The  State. 

Theft — Practice  —  Former  Jeopardy— Case  Stated.— The  defendant  be- 
ing arraigned  in  a  court  of  competent  jurisdiction,  before  a  jury  properly 
impaneled  and  sworn,  pleaded  not  guilty  to  an  indictment  charging  him 
with  the  theft  of  a  hone,  the  property  of  Fabian  Flores.  Upon  the  discov- 
ery that  the  given  name  of  the  owner  was  incorrectly  alleged,  the  State 
entered  a  nolle  prosequi,  and  afterwards  arraigned  the  defendant,  for  the 
same  offense,  upon  an  indictment  properly  averring  the  name  of  the  owner. 
The  defendant  interposed  the  plea  of  former  jeopardy,  setting  up  his  arraign- 
ment on  the  prior  indictment,  which  plea  was  supported  by  the  facts  above 
set  out.    Held,  that  the  plea  of  former  jeopardy  was  not  well  taken. 

Appeal  from  the  District  Court  of  Nueces.    Tried  below  before 
the  Hod.  J.  C.  Russell. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  prop- 
erty of  Antonio  Fiores,  in  Nueces  county,  Texas,  on  the  10th  day  of 
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March,  1885.    A  term  of  five  years  in  the  penitentiary  was  the 
penalty  assessed  against  the  appellant. 

Antonio.  Flores,  the  first  witness  for  the  State,  testified  that  be 
lived  in  Corpus  Christ i,  Texas.  At  or  about  the  time  alleged  in  the 
indictment,  between  11  and  12  o'clock  at  night,  the  witness's  sorrel 
mare  was  stolen  from  the  place  where  she  was  tied  with  a  rope,  near 
the  window  of  the  witness's  house.  Eight  days  later,  the  animal 
was  returned  to  the  witness  by  his  son,  Fabian  Flores,  who  went  in 
search  of  her.    She  was  taken  without  witness's  consent. 

Fabian  Flores  testified,  for  the  State,  that  on  the  day  after  the 
mare  was  stolen  from  his  father,  he  borrowed  a  horse  and  rode  about 
the  several  ranches  in  the  county,  hunting  her.  About  eight  days 
after  she  was  taken  witness  found  her  in  a  pasture,  where  a  man 
named  Fountain  Thompson  told  him  she  would  be  found.  He  found 
the  mare  tied  to  a  bunch  of  bushes  about  two  hundred  yards  distant 
from  Thompson's  house,  at  a  point  indicated  by  Thompson's  wife. 
Witness,  with  Thompson's  permission,  took  the  mare  home,  and  de- 
livered her  to  his  father.  Witness  did  not  see  the  defendant  at  that 
time,  but  afterwards  met  him  in  town  and  asked  him  if  he  knew  the 
mare,  and  he  said  that  he  did  not. 

Cross-examined,  witness  said  that  he  testified  in  this  case  at  the 
last  term  of  court,  and  stated  in  substance  what  he  has  stated  on 
this  trial.  He  said  then  that  the  mare  was  taken  from  his  house, 
which  was  substantially  true,  as  he  lived  at  and  called  his  father's 
house  his  house.  He  said  then  as  now  that  he  used  the  mare  about 
as  much  as  any  one  else  of  his  father's  family ;  that  his  father  owned 
the  animal,  but  witness  could  have  sold  her  if  opportunity  bad  offered. 

Fountain  Thompson  testified,  for  the  State,  that  a  day  or  two 
after  the  alleged  theft,  Isaiah  Clayton  piloted  him  to  a  point  in  the 
brush  where  a  sorrel  mare  was  tied.  That  point  was  in  a  field 
about  half  way  between  the  houses  of  Clayton  and  the  defendant 
The  witness  became  confident  that  the  animal  had  been  stolen  and 
determined  to  keep  a  watoh  over  her  on  that  night.  Witness  sent 
word  to  town  about  the  presence  of  the  mare  in  the  brush  under 
suspicious  circumstances,  and  he  watched  that  night,  but  no  one 
came  near  her.  On  the  next  morning  witness  took  the  mare  from 
where  she  was  tied,  and  tied  her  near  Clayton's  gate.  On  Tuesday 
Fabian  Flores  came  to  witness's  place,  inquiring  for  the  mare,  and 
identified  her  as  the  animal  he  was  hunting,  and  took  her  back  to 
town.  Witness  did  not  know  whether  or  not  she  was  moved  from 
near  Clayton's  gate  before  Fabian  Flores  came.  A  brtdle  was  found 
near  the  bush  to  whioh  the  mare  was  tied. 
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Isaiah  Clayton  testified,  for  the  State,  that  on  a  Monday  in  March, 
1885,  he  discovered  a  mare  tied  in  the  brush  between  his  house  and 
the  house  of  the  defendant  He  had  heard  of  the  recent  theft  of  a 
horse  at  a  fandango,  and  sent  word  to  the  man  from  whom  it  was 
stolen  to  come  and  look  at  the  animal.  The  man  came,  but  said 
that  the  animal  was  not  his.  Witness  took  Fountain  Thompson  to 
see  the  mare.  They  concluded  that  she  had  been  stolen,  and  moved 
her  to  a  point  near  witness's  gate,  whence  on  the  next  morning  she 
was  taken  by  some  one  and  tied  at  the  same  place  where  witness 
found  her.  Witness  and  defendant  were  together  on  the  day  that 
the  mare  was  taken  back  to  town,  and  passed  Fabian  Flores  as  he 
was  going  back  to  town  with  her.  After  passing,  the  defendant 
rode  back,  looked  at  the  animal,  returned  to  witness,  and  said: 
""  That  is  not  the  animal  I  had  in  the  field.  I  don't  know  and  never 
saw  that  animal."  The  place  where  witness  found  the  mare  tied 
was  in  a  field  between  witness's  place  and  Mrs.  Branch's  place.  Mrs. 
Branch  was  the  defendant's  mother. 

Mrs.  Clayton  testified,  for  the  State,  that  on  Monday  morning  she 
saw  a  sorrel  mare  tied  near  her  husband's  gate.  Some  time  after 
the  witness  first  observed  her,  the  defendant  came  to  the  house  ask- 
ing for  his  mare.  Witness  pointed  out  the  mare  tied  near  the  gate, 
and  asked  defendant  if  that  was  his  mare.  He  made  no  direct 
answer,  but  left,  going  towards  the  mare,  and  witness  resumed  her 
household  duties.  When  the  witness  looked  towards  the  gate  some 
time  later,  the  mare  was  gone.  Witness  did  not  know  who  took  the 
animal  away.  When  witness's  husband  returned,  he  asked  who  had 
taken  the  mare  away,  and  witness  told  him  what  she  has  here 
stated. 

John  Kelly  testified,  for  the  State,  that  he  was  engaged  during 
March,  1885,  repairing  Mrs.  Branch's  house.  Between  10  and  11 
o'clock  on  one  Monday  morning  the  defendant,  in  the  course  of  a 
conversation  with  the  witness,  said :  "  I  am  sore  and  stiff.  I  rode 
a  mare  out  of  town  last  night,  bare  back.  She  threw  me  on  the 
way  and  I  fell  on  my  head."  On  the  next  (Tuesday)  morning  de- 
fendant said  to  witness:  "I  bad  a  mare  tied  out  there  in  the  brush, 
and-  somebody  has  moved  her."  He  borrowed  a  horse  from  Mr. 
Carson  and  rode  off  to  look  for  his  mare,  and  presently  returned 
and  said  that  he  had  found  her.  He  said :  "  She  had  been  moved 
and  tied  op  there  near  Isaiah  Clayton's  gate.  I  know  it  is  nobody 
else  but  that  big-bellied  Thompson  who  has  been  fooling  with  my 
mare."  In  the  conversation  which  ensued  between  witness,  defend- 
ant und  Kit  Carson,  defendant  said  that  the  mare  was  an  animal 
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which  a  Mexican  had  loaned  him  to  ride  to  a  distant  ranche,  with 
the  option  of  buying  her.  He  said  that  he  had  been  keeping  her 
in  Mrs.  Avery's  pasture,  and  he  described  her  as  a  sorrel  animaL 
On  Wednesday  he  said  that  he  had  pot  the  mare  in  his  brother's 
remuda  (herd). 

Frances  Avery  testified,  for  the  State,  that  one  night,  about  a 
week  before  Fabian  Flores  came  to  the  neighborhood  hunting  his 
stolen  animal,  the  defendant  put  a  mare  in  witness's  pasture.  He 
arrived  at  the  pasture  at  night,  riding  a  horse  and  leading  the  mare 
in  question.  On  Sunday  afternoon  defendant  got  the  mare,  saying 
that  he  was  going  to  work  for  Captain  Kennedy.  He  led  her  off 
with  a  rope,  walking  himself.  Two  or  three  days  later  witness 
heard  of  the  animal  discovered  in  the  bushes  by  Thompson  and 
Clayton.    The  State  closed. 

The  defense  introduced  in  evidenoe  the  previous  indictment  charg- 
ing the  defendant  with  the  theft  of  this  horse  from  Fabian  Flores, 
who  was  alleged  as  the  owner;  the  records  of  the  court  showing 
the  arraignment  of  the  defendant  at  the  prior  term  of  the  court, 
upon  the  same,  before  a  jury  legally  impaneled  and  sworn,  and  the 
entry  of  a  nolle  prosequi  by  the  court  upon  the  motion  of  the 
county  attorney  suggesting  a  defect  in  the  indictment. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 

J.  E.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Huht,  Judge.  But  one  question  is  deemed  of  sufficient  impor- 
tance for  notice. 

Appellant  was  indicted  for  the  theft  of  a  certain  horse,  alleged  to 
have  belonged  to  Fabian  Flores.  That  said  horse  was  taken  from 
the  possession  of,  and  was  the  property  of,  said  Fabian  Flores. 
Upon  this  indictment  he  was  placed  upon  trial,  that  is,  the  jury 
were  sworn  and  defendant  pleaded  to  the  indictment,  before  a  ooort 
of  competent  jurisdiction.  Upon  discovering  that  Florae's  given 
name  was  not  Fabian,  the  district  attorney  entered  a  noils  prosequi 

Subsequently  appellant  was  indicted  for  the  theft  of  the  same 
horse,  it  being  alleged  in  said  last  indictment  that  the  horse  was 
taken  from  the  possession  and  was  the  property  of  Antonio  Flores. 
When  placed  upon  trial  upon  this  second  indictment,  defendant 
pleaded  jeopardy,  which  plea  was  supported  by  the  facts  supra. 
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Under  the  above  facts,  was  the  plea  good?  We  must  answer  this 
question  in  the  negative.  (Bish.  Cr.  Law,  vol.  1,  1020,  1021,  102T, 
1049,  1051,  1052;  Pennsylvania  v.  Huffman,  Addison,  140;  Comm. 
v.  Mortimer,  2  Va.  Oas.,  825;  Bite  v.  The  State,  9  Yerger,  357; 
People  v.  Warren,  1  Parker,  338;  People  v.  Alien,  id.,  445.) 

The  judgment  is  affirmed. 

Affirmed. 

[Opinion  delivered  March  13, 1886.] 


[No.  2043.] 

Dick  Maokey  v.  The  State. 

1.  Theft  —  Indictment  —  Ownership.—  An  indictment  for  theft  is  sufficient  as 

to  the  allegation  of  ownership  if  it  charges  that  the  property  stolen  was  the 
property  of  some  person  to  the  grand  jurors  unknown. 

2.  Same  —  Practice  —  Evidence. —  If  the  indictment  avers  that  the  owner  was 

unknown,  and  the  evidence  shows  that  the  animal  was  an  estray,  no  pre- 
sumption of  ownership  arises  from  the  defendant's  possession,  nor  that  such 
possession  was  lawful,  but  he  must  establish  its  legality. 

8.  Same  —  Possession. —  It  is  a  well  established  principle  that  animals  upon  their 
accustomed  range  are  in  the  possession  of  their  owner,  and  it  is  equally  well 
established  that  the  want  of  the  owner's  consent  to  the  taking  of  the  animal 
may  be  fully  established  by  circumstantial  evidence. 

4  Same— Circumstantial  Evidence— Charge  of  the  Court.— It  is  only 
when  the  inculpatory  evidence  is  wholly  circumstantial  that  the  trial  court 
is  required  to  instruct  the  jury  upon  that  character  of  evidence. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before 
the  Hon.  L.  D.  Bradley. 

The  conviction  in  this  case  was  for  the  theft  of  a  steer,  the  prop- 
erty of  some  person  to  the  grand  jury  unknown,  in  Navarro  county, 
Texas,  on  the  18th  day  of  May,  1883.  A  term  of  two  years  in  the 
penitentiary  was  the  penalty  assessed  against  the  appellant. 

A.  W.  McFall  was  the  first  witness  for  the  State.  He  testified 
that  he  was  the  hide  and  animal  inspector  of  Navarro  county  in 
1883.  On  or  about  June  16, 1883,  W.  H.  Barth,  a  butcher  in  Cor- 
sicana,  called  upon  witness  to  inspect  a  steer,  which  he  claimed  to 
have  purchased  from  the  defendant.  He  gave  the  witness,  from 
the  bill  of  sale  executed  by  the  defendant,  the  mark  and  brand  of 
the  animal  which  the  bill  of  sale  purported  to  convey,  and,  with  the 
memoranda  from  the  said  bill  of  sale,  witness  repaired  to  the 
slaughter-pen  of  the  said  Barth  to  make  the  inspection.    The  animal 
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designated  by  Barth  as  the  animal  be  bad  purchased  from  the  defend- 
ant was  a  brown,  smooth-haired  three-year-old  steer.  That  animal 
did  not  correspond  with  the  description  set  oat  in  the  bill  of  sale. 
The  bill  of  sale  set  out  a  brand,  whereas  the  animal  was  nnbranded. 
The  mark  on  the  right  ear  of  the  animal  corresponded  with  the 
mark  as  set  oat  in  the  bill  of  sale,  but  the  mark  in  the  left  was  ma- 
terially different  from  that  set  oat  in  the  bill  of  sale.  Witness, 
upon  discovering  the  discrepancies  between  the  description  set  oat 
in  the  bill  of  sale  and  the  animal,  immediately  sent  word  to  the  de- 
fendant to  come  and  see  him.  The  defendant  did  not  come  to  see 
witness,  and  witness  again  sent  him  word  to  come  and  see  him  be- 
fore he  placed  the  matter  before  the  grand  jury.  The  defendant 
did  not  call  upon  witness  until  after  the  indictment  was  returned 
by  the  grand  jury.  When  he  did  call  upon  the  witness,  he  claimed 
to  have  bought  the  animal  from  one  Jim  Henderson,  and  exhibited 
a  bill  of  sale  signed  with  the  name  "Jim  Henderson."  That  in- 
strument was  very  awkwardly  drawn,  and  very  poorly  written.  It 
described  the  ear-marks  of  the  animal  as  they  were  set  out  in  the 
bill  of  sale  the  defendant  executed  to  Barth,  and  the  brand  as  a 
figure  7  or  figure  9  in  a  diamond.  The  witness  returned  him  the 
bill  of  sale,  with  the  remark  that  it  would  not  do.  Shortly  after 
this  interview  the  defendant  disappeared.  Witness  inspected  the 
animal  closely  before  it  was  killed  and  afterwards,  and  failed  to 
find  any  trace  of  a  brand.  The  defendant  had  been  handling  cattle 
and  purchasing  for  the  markets  a  long  time. 

Cross-examined,  witness  stated  that. he  had  no  idea  to  whom  the 
animal  belonged.  The  difference  between  the  mark  on  the  left  ear 
of  the  steer,  and  that  mark  as  given  in  the  bill  of  sale,  though 
material,  was  slight.  In  short,  an  under-bit  represented  in  the  bill 
of  sale  was  not  in  the  left  ear  of  the  animal.  The  defendant  bad 
been  a  long  time  engaged  in  buying  cattle  for  the  butchers  of  Cor- 
sicana. 

Jim  Henderson  testified,  for  the  State,  that  he  owned  a  stock  of 
horses  and  cattle  in  Navarro  county.  His  recorded  brand,  as  shown 
by  the  records  of  Navarro  county,  was  7  inclosed  in  a  diamond.  His 
mark  was  a  crop  and  two  splits  in  the  left  and  two  splits  in  the  right 
ear.  Witness  left  Corsicana  in  1881,  and  had  since  then  resided  in 
Waco,  Texas.  When  he  left  Corsicana,  witness  placed  his  stock  of 
horses  and  cattle  in  the  hands  of  the  defendant,  and  requested  him 
to  sell  them,  and  authorized  him  to  manage  and  control  them,  brand 
them,  mark  them,  and,  when  making  sales,  to  execute  bills  of  sale. 
The  cattle,  when  witness  left  Navarro  county,  consisted  of  eight 
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head ;  three  cows,  three  yearlings  and  two  calves.  The  two  calves 
were  not  then  branded.  One  of  the  yearlings  was  then  in  the  mark 
and  brand  of  F.  J.  Earrell,  the  said  brand  being  BX  and  the 
said  mark  a  crop  off  each  ear.  That  animal  was  in  that  brand 
when  witness  got  it.  The  other  two  yearlings  were  in  witness's 
mark  and  brand.  One  of  the  three  cows  was  nearly  ready  to  drop 
a  calf  when  witness  left  Navarro  county  for  Waco.  Witness  had 
given  defendant  full  verbal  authority  to  sell,  manage  and  control 
his  stock,  but  had  never  given  him  written  authority  or  executed  a 
bill  of  sale  to  him.  The  witness  had  paid  no  attention  to  his  stock 
since  he  placed  them  in  defendant's  charge,  and  did  not  know  what 
had  become  of  them. 

Cross-examined,  witness  said  that  he  had  written  to  the  defendant 
from  Waco  about  his  cattle.  The  defendant  paid  witness  $46  on 
account  of  the  stock,  about  three  years  before  this  trial.  Defend- 
ant knew  witness's  cattle  perfectly  well,  and  helped  witness  brand 
the  only  two  that  were  in  the  7-diamond  brand.  Witness  had  no 
cattle  in  his  brand  which  were  not  also  in  his  mark.  Witness  had 
heard  nothing  of  this  charge  against  defendant  when  defendant 
paid  him  the  $46. 

K  B.  Edins  testified,  for  the  State,  that  he  arrested  the  defend- 
ant upon  this  charge  soon  after  the  indictment  was  returned  against 
him.  The  defendant  was  absent  from  Corsicana  a  few  days  after 
the  indictment  was  presented,  but  voluntarily  returned.  McFall 
pointed  out  to  the  witness  the  animal  which  the  defendant  was 
charged  to  have  stolen.  Witness  examined  him  closely,  but  failed 
to  discover  a  brand.  Jim  Henderson's  cattle  ranged  near  and  east 
of  Corsicana. 

W.  H.  Barth  testified,  for  the  State,  that  he  was  a  butcher  and 
had  conducted  his  business  in  Corsicana  for  a  long  time.  He  had 
known  the  defendant  for  at  least  ten  years,  during  which  time  de- 
fendant had  worked  for  him,  buying  cattle,  etc.  On  or  about  June 
16, 1883,  the  defendant  made  him  a  bill  of  sale  for  the  brown  three- 
year-old  steer  involved  in  this  prosecution.  Witness  paid  him  $25. 
The  defendant  brought  that  animal  to  the  witness's  slaughter-pen, 
ami  sold  him  to  the  witness  on  the  said  16th  day  of  June,  1883. 
The  witness  made  no  examination  of  the  marks  and  brands  of  the 
steer.  After  he  paid  for  the  steer  it  was  butchered ;  but  before  hav- 
ing it  killed  he  sent  for  McFall,  the  inspector,  and  had  the  animal 
itaspected.  Witness  gave  McFall  the  bill  of  sale  which  was  executed 
to  him  by  the  defendant.  At  the  time  of  this  transaction  the  de- 
fendant was  working  for  Haley.    The  witness  at  this  point  pro* 
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duced  a  "  Batcher's  Report,"  which  he  said  was  made  out  for  him 
by  C.  Parker,  who  was  then  in  his  employ.  The  statement  of  June 
16,  1883,  in  that  report  was  taken  from  witness's  bill  of  sale  book, 
and  was  correct  The  bill  of  sale  book  mentioned  could  not  be 
found,  and  witness  was  of  impression  that  it  had  been  destroyed  by 
fire.  The  item  in  the  report,  however,  was  correct.  The  report 
referred  to  recited  the  purchase  of  the  brown  steer,  with  mark  and 
brand  described,  from  Dick  McKie,  on  the  16th  day  of  June,  18S3. 

Cross-examined,  the  witness  stated  that  he  purchased  the  steer  in 
question  from  the  defendant  about  10  o'clock.  One  Columbus 
Parker,  now  dead,  went  with  defendant  to  get  up  the  steer.  They 
went  east  from  Corsicana,  and  in  about  one  hour  later  returned  with 
the  animal.  Defendant  executed  the  bill  of  sale  in  the  Bismarck 
saloon  at  about  11  o'clock,  at  which  time  witness  paid  him  the 
money.  Parker  said  to  defendant:  "You  are  flush,  and  must 
treat"  Defendant  declined  to  treat,  upon  the  plea  that  the  money 
did  not  belong  to  him.  He  said  that  the  steer  belonged  to  a  man 
whose  name  he  gave,  but  which  the  witness  could  not  remember. 
No  one  was  present  except  witness,  defendant  and  Parker,  deceased. 
The  witness  had  known  the  defendant  for  many  years  in  Corsicana, 
and  knew  that  during  that  time  he  had  sustained  a  good  reputation 
for  honesty  and  fair  dealing.  Witness's  butcher  reports  were  made 
every  three  months.  Parker  and  others  who  worked  for  him  had 
made  such  reports  for  witness. 

E.  N.  Melton  testified,  for  the  State,  that  he  heard  of  the  defendant 
selling  the  brown  steer  involved  in  this  prosecution,  a  few  days 
after  the  transaction.  An  unbranded  brown  steer,  past  three  years 
old,  ran  with  the  witness's  cattle,  a  mile  or  a  mile  and  a  half  east 
of  Corsicana.  Witness  did  not  remember  the  ear-marks  of  that 
animal.  It  had  run  with  the  witness's  cattle  since  it  was  about  a 
year  old.  Shortly  after  that  animal  took  up  with  witness's  cattle, 
witness  asked  the  defendant  if  he  knew  to  whom  it  belonged.  He 
replied  that  he  knew  nothing  about  it  Just  before  this  charge  was 
preferred  against  the  defendant,  defendant  came  to  witness  and 
asked  him  what  had  become  of  that  animal.  Witness  replied  that 
he  did  not  know  that  the  animal  was  missing.  It  was  the  recollec- 
tion of  the  witness  that  the  defendant  said  in  that  conversation 
that  he  had  bought  that  animal.  On  that  same  evening,  or  on  the 
next  day,  the  witness  saw  the  animal  with  his  cattle,  but  it  disap- 
peared a  few  days  later.  A  few  days  afterwards,  the  witness  heard 
of  this  indictment  against  the  defendant.  That  steer  had  never 
reappeared  on  the  range.    The  animal  was  not  in  view  on  either  occ* 
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sion  when  witness  and  defendant  spoke  of  it,  but  it  was  well  under- 
stood by  both  to  be  the  animal  referred  to.  The  witness  had  no  idea 
to  whom  the  animal  belonged.    The  State  closed. 

S.  S.  Arthur  testified,  for  the  defense,  that  he  had  known  the  de- 
fendant as  a  resident  of  Corsicana  for  eight  or  ten  years,  during 
which  time  his  reputation  for  honesty  and  fair  dealing  had  been 
u  pretty  fair."  Some  time  in  1882  defendant  brought  the  witness  a 
letter,  purporting  to  have  been  written  from  Waco  by  one  Jim  Hen- 
derson, and  got  witness  to  read  it  to  him.  The  court  refused  to 
permit  the  witness  to  state  the  contents  of  that  letter. 

Pat  Fitzpatrick  testified,  for  the  defense,  that  he  had  known  the 
defendant,  and  worked  with  him  at  the  butcher  business  in  Corsi- 
cana for  years,  during  which  time  the  defendant  had  sustained  a 
good  reputation  for  honesty  and  fair  dealing.  At  the  request  of 
McFall  and  others,  witness,  with  Lewis  Eliot  and  Columbus  Parker, 
examined  the  hide  of  the  animal  alleged  to  have  been  stolen  by 
the  defendant.  They  found  a  soar  of  some  kind  on  it,  but  were 
unable  to  decide  whether  or  not  it  was  a  brand.  Defendant  made 
to  witness,  on  the  day  or  the  day  after  he  was  charged  with  this 
theft,  a  statement  concerning  his  possession  of  this  animal.  That 
statement  was  excluded  by  the  court. 

J.  P.  Haley  testified,  for  the  defense,  that  he  had  known  the  de- 
fendant for  years,  and  knew  that  his  reputation  in  Corsicana,  for 
honesty  and  fair  dealing,  was  good.  The. witness  was  not  permitted 
by  the  court  to  repeat  a  statement  made  to  him  by  defendant,  a  few 
days  after  his  indictment,  explanatory  of  his  possession  of  the 
animal. 

Lewis  Eliot,  being  introduced  by  the  defense,  testified  that  he  had 
known  defendant  since  his  early  youth,  and  that  defendant  had 
always  borne  a  good  reputation  for  honesty  and  fair  dealing. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  J.  M'Kie,  for  the  appellant 

J.  H.  Burton  Assistant  Attorney-General,  for  the  State. 

White,  Presiding  Judge.  Ownership  of  the  animal  alleged  in 
the  indictment  to  have  been  stolen  is  averred  to  be  in  "some  person 
who  is  to  the  grand  jury  unknown."  A  motion  in  arrest  of  judg- 
ment was  made  by  defendant's  counsel,  based  upon  two  grounds: 
1.  Because  the  indictment  does  not  allege  nor  does  the  proof  show 
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that  the  animal  was  an  estray.  2.  Because  the  evidence  fails  to 
show  any  possession  of  the  animal  by  any  one  who  could  give  or 
refuse  consent  to  its  taking. 

The  indictment  was  good.  "That  such  an  allegation  of  owner- 
ship is  sufficient  has  been  repeatedly  held  in  our  State,  and  is  a  rule 
well  established  by  common  law  and  elementary  authorities.  Prop- 
erty in  the  animal  should  be  averred  in  the  true  owner,  if  known; 
and,  if  not  known,  the  indictment  should  state  that  it  was  the  prop- 
erty of  some  person  to  the  jurors  unknown."  (State  v.  Faueett,  15 
Texas,  584;  State  v.  Haws,  41  Texas,  161 ;  Culberson  v.  The  State,  2 
Texas  Ct.  App.,  324;  Taylor  v.  The  State,  5  Texas  Ct.  App.,  1; 
Maddox  v.  The  State,  14  Texas  Ct.  App.,  447;  Willson's  (Mm. 
Forms,  Nos.  491  and  492.)  If  the  indictment  avers  that  the  owner 
was  unknown,  and  the  evidence  shows  that  the  animal  was  an  es- 
tray, no  presumption  of  ownership  arises  from  defendant's  posses- 
sion, nor  that  such  possession  was  lawful,  but  he  must  establish  its 
legality.    (  Wills  v.  T/ie  State,  40  Texas,  69.) 

Two  other  rules  well  established  are:  1.  That  animals  upon  their 
accustomed  range  are  in  possession  of  the  owner;  and,  2d,  that 
want  of  consent  of  the  owner  to  the  taking  of  the  animal  may  be 
fully  established  by  circumstantial  evidence.  (Jones  v.  The  State,  3 
Texas  Ct.  App.,  498;  Crockett  v.  The  State,  5  Texas  Ct  App.,  526; 
Wilson  v.  The  State,  45  Texas,  76;  Clark's  Crim.  L.  of  Tex.,  p.  259, 
and  note.) 

There  are  in  the  record  eleven  bills  of  exceptions  saved  by  de- 
fendant to  rulings  of  the  court  mainly  upon  questions  of  evidence. 
Many  of  these  bills  are  too  indefinite  in  their  statements  of  the 
matters  complained  of  to  apprise  us  so  fully  of  the  questions  as  that 
we  can  act  intelligently  upon  them.  The  others  do  not  present  ob- 
jections or  questions  deemed  by  us  tenable  or  of  sufficient  impor- 
tance to  require  discussion. 

As  to  the  charge,  it  is  objected  that  it  is  defective  in  that  it  omits 
to  instruct  the  jury  upon  the  law  relative  to  circumstantial  evidence. 
The  facts  do  not  show  a  case  purely  of  circumstantial  evidence,  and 
hence  we  cannot  hold  that  the  failure  so  to  charge  is  reversible  error. 

We  have  found  in  the  record  no  such  error  as  requires  a  reversal 
of  the  judgment  of  the  lower  court  in  this  case,  and  it  is  therefore 
affirmed. 

Affirmed, 

[Opinion  delivered  March  13, 1886.] 
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[No.  2040.] 

Kobert  J.  Johnson  v.  The  State. 

Incest— Change  of  the  Coubt.— Relationship  by  Affinity  ceases  with  the 
dissolution  of  the  marriage  creating  it.  Incest,  therefore,  between  parties 
whose  relationship  is  one  of  affinity  founded  merely  upon  the  marriage  of 
one  of  them,  is  impossible  after  the  dissolution  of  the  marriage;  and  there- 
fore the  trial  court  erred  in  charging  that  incest  between  step-father  and 
step-daughter  could  be  committed  after  the  death  of  the  step-daughter's 
mother. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  be- 
fore the  Hon.  George  MoCormiok. 

The  conviction  in  this  case  was  had  upon  an  indictment  which 
charged  the  appellant  with  incest  with  one  Einnie  Johnson,  alias 
Einnie  Smith,  the  daughter  of  his  wife,  Ellen  Johnson,  in  Gonzales 
county,  Texas,  on  the  1st  day  of  April,  1885.  A  term  of  five  years 
in  the  penitentiary  was  the  penalty  imposed  upon  the  appellant. 

Einnie  Johnson  was  the  first  witness  for  the  State.  She  testified 
that  she  was  the  daughter  of  Ellen  Johnson,  who  died  on  the  26th 
day  of  February,  1884.  The  said  Ellen  was  married  to  the  defend- 
ant in  1872,  when  the  witness,  who  was  born  in  November,  1870, 
was  in  the  second  year  of  her  age.  The  defendant  lived  with  the 
said  Ellen  as  her  lawful  husband,  in  Gonzales  county,  Texas,  from 
the  date  of  their  said  marriage  until  the  death  of  the  said  Ellen. 
The  witness  lived  with  her  mother  and  step-father  from  the  time  of 
their  marriage  in  1872  until  the  death  of  her  mother  in  1884,  and 
since  that  time,  until  the  defendant's  arrest  upon  this  charge,  she 
continued  to  reside  with  him  and  his  family  near  the  town  of  Wael- 
der,  in  Gonzales  county.  One  day,  several  weeks  after  the  death  of 
the  witness's  mother,  the  defendant  proposed  to  the  witness  that, 
as  she  and  he  were  in  fact  not  related,  the  witness  should  live  with 
him  as  his  wife.  Witness  in  reply  told  defendant  to  go  away  and 
let  her  alone.  On  that  same  night  the  defendant  came  to  the  bed  oc- 
cupied by  the  witness  and  her  half-sister,  in  a  room  separate  from 
other  members  of  the  family.  When  he  reached  the  bed  occupied 
by  witness,  he  told  witness  that  he  wanted  her  to  let  him  have  his 
way  with  her.  Witness  refused,  began  to  weep,  left  her  bed  and 
went  into  the  room  occupied  by  her  half-brothers,  and  got  into  bed 
behind  her  brothers.  Defendant  followed  the  witness  into  that 
room,  and  made  her  leave  the  bed  of  her  brothers  where  she  had 
sought  refuge,  and  go  back  to  her  own  room,  and  to  her  own  bed 
Vou  XX— 39 
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with  her  half-sister.  He  then  got  into  the  bed  with  witness  and  her 
half-sister,  and  compelled  witness  to  submit  to  his  passion.  He 
then  had  carnal  intercourse  with  witness  for  the  first  time,  pene- 
trating her  private  parts  with  his  male  member.  This  was  in  Gon- 
zales county,  in  the  spring  of  1884.  The  witness  used  her  utmost 
endeavors  to  prevent  the  defendant  from  having  carnal  intercourse 
with  her,  but  failed.  When  he  finished,  defendant  told  the  witness 
that  if  she  ever  told  any  one  about  the  affair  he  would  cut  the  wit- 
ness's throat.  On  the  very  next  morning  the  witness  told  Annie 
Russell  of  the  treatment  to  which  she  had  been  subjected  by  the 
defendant.  Annie  Russell  had  lived  at  defendant's  house,  as  house- 
keeper, ever  since  the  death  of  the  witness's  mother.  Having  told 
Annie  of  what  the  defendant  had  done,  witness  asked  her  what  she 
should  do  about  it.  Annie  replied  that  she  could  not  advise  the  wit- 
ness in  the  premises.  The  defendant  often  afterwards  came  to 
witness's  room,  and  made  her  submit  to  his  carnal  appetite. 

In  the  fall  of  1884,  the  defendant  married  a  woman  named  Era- 
meline,  after  which  for  some  time  he  did  not  molest  the  witness, 
but  eventually  resumed  his  criminal  association  with  the  witness, 
compelling  her  to  submit.  In  September,  1885,  defendant  took 
witness,  her  half-sister  and  two  half-brothers,  to  the  old  Glen  place 
to  pick  cotton.  The  Glen  place  was  two  or  three  miles  distant  from 
defendant's  house,  and  the  defendant's  party  always  took  their  din- 
ner with  them.  Other  parties,  including  Jim  Smith  and  John  Hill, 
were  picking  cotton  at  the  same  place.  At  noon  the  defendant 
would  take  the  dinner  of  his  party  from  the  cotton  house,  where  the 
other  pickers  customarily  ate  dinner,  and  go  to  a  thicket  on  a  creek 
at  the  far  edge  of  the  field,  requiring  the  members  of  his  family  to 
go  with  him.  The  defendant,  after  eating  dinner,  would  send  wit- 
ness's half-sister  back  to  the  well  near  the  cotton  house  for  water, 
and  her  two  half-brothers  off  to  water  the  horses,  and  during  their 
absence  would  compel  witness  to  submit  to  his  carnal  embraces. 
This  frequently  occurred  while  the  family  were  engaged  picking 
cotton.  The  witness  never,  on  any  occasion,  submitted  willingly  to 
the  defendant,  but  was  always  coerced.  After  the  defendant's  mar- 
riage to  Em  meline,  and  after  he  recommenced  his  outrages  upon 
witness,  witness  went  to  Emmeline  and  told  her  all  that  had  hap- 
pened in  the  past,  and  all  that  was  then  being  done  by  defendant, 
and  told  Emmeline  how  she  could  proceed  to  detect  the  defendant. 
At  the  time  of  his  arrest,  the  defendant  had  witness's  trunk  packed 
and  his  horse  hitched  to  his  buggy,  ready  to  take  the  witness  off 
somewhere.     Witness  did  not  know  where  he  designed  taking  her. 
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Cross-examined,  the  witness  stated  that  she  did  not  know  who 
her  father  was,  but  had  been  told  that  he  was  a  white  man.     Wit- 
ness was  two  or  three  years  old  when  her  mother  married  the 
defendant.     The  witness  said:  "I  did  not  get  up  out  of  my  bed  the 
first  time  my  step-father  came  to  my  bed.     He  would  not  let  me. 
Yes,  I  did  get  up;  I  got  up  and  went  through  Annie  Russell's  room 
into  my  two  brothers's  room  on  the  other  side,  and  got  into  bed 
behind  them.     I  did  not  wake  them  up.     The  defendant  came  into 
that  room,  took  me  out  of  the  bed,  and  made  me  go  back  through 
Annie  Russell's  room  into  my  room  and  get  into  bed.     I  again  got 
out  of  bed  and  went  into  Annie  Russell's  room  and  stood  by  her  bed. 
I  did  not  try  to  awaken  her.     I  stood  there  and  cried.     The  defend- 
ant then  came  into  Annie  Russell's  room,  and  took  hold  of  ray  hand 
and  made  me  go  back  into  my  room  and  get  into  my  bed,  when  he 
also  got  in  and  had  sexual  intercourse  with  me.    During  the  time  he 
was  having  intercourse  with  me,  I  pinched  my  little  sister  to  wake 
her  up.     When  the  defendant  got  through  with  me,  he  went  back 
into  his  room  through  Annie  Russell's  room.    When  he  would  visit 
my  room  he  would  always  come  arid  go  through  Annie  Russell's 
room.     During  all  of  this  time  we  lived  in  the  town  of  Waelder." 
The  witness  stated  that  she  knew  Judge  Walker,  who  was  the  jus- 
tice of  the  peace  of  the  Waelder  precinct,  but  never  said  anything 
to  him  about  the  treatment  she  was  receiving  at  the  hands  of  the 
defendant.     She  never  mentioned  the  facts  to  any  person  other  than 
Annie  Russell  and  Emraeline.     Witness  was  not  acquainted  with 
Tom  Montgomery  or  Willie  Cassada.     Siie  knew  that  some  Mexi- 
cans lived  near  defendant,  but  she  had  never  even  known  their 
names.     The  witness  stated  upon  the  examining  trial,  in  October, 
1885,  that  she  did  not  know  whether  or  not  she  was  pregnant.     She 
expected  now  to  be  confined  in  March,  1886.     The  witness  often 
told  Annie  Russell  and  Emmeline  what  the  defendant  had  done  and 
was  then  periodically  doing  to  her.     The  witness  screamed  and 
hallooed  on  the  occasion  of  the  defendant's  first  act  of  copulation 
with  her. 

Annie  Russell  was  the  next  witness  for  the  State.  She  testified 
that  she  went  to  the  defendant's  house  on  the  second  day  after  the 
death  of  his  wife  to  take  charge  of  his  household,  and  had  been 
living  there  ever  since.  The  defendant's  house  comprises  five 
rooms,  including  the  kitchen.  The  defendant  occupied  the  front 
room,  the  witness  the  next  one,  and  Kinnie,  the  prosecuting  wit- 
ness, another  room,  which  was  separated  from  the  room  occupied 
hy  the  boys  by  the  room  occupied  by  the  witness.    There  was 
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no  door-shutter  in  the  doorway  between  the  rooms  of  the  witften 
and  Einnie,  and  any  one  passing  from  defendant's  to  Kitintfi 
room  would  have  to  go  through  the  witness's  room.  The  witnen 
could  not  bear  well  at  any  distance,  and  generally  slept  very  hud 
after  midnight.  Before  the  hour  of  midnight  her  sleep  was  gen- 
erally very  light.  Some  time  during  the  year  1885  Einnie  came 
to  witness' 8  room  and  told  witness  that  the  defendant  bad  so- 
licited carnal  favors  of  her  on  that  day,  but  that  he  made  no  effort 
to  obtain  carnal  connection  with  her.  She  asked  witness's  ad  vice  as 
to  what  she  should  do  and  witness  declined  to  advise  ber. 

Cross-examined,  the  witness  stated  that  Einnie  never  spoke  to  ber 
but  once  about  the  defendant  making  improper  overtures  to  her, 
and  never  told  her  that  the  defendant  had  ever  bad  sexual  inter- 
course with  her.  The  one  time  that  Einnie  told  her  of  tbe  defend- 
ant's proposal  to  copulate  with  her  was  long  after  the  defendant's 
marriage  to  the  woman  Emmeline.  She  said  then  that  tbe  proposal 
was  made  in  tbe  day-time,  and  that  the  defendant  did  not  then  mo- 
lest ber.  The  witness  could  hear  very  well  at  close  quarters, — from 
one  room  to  another,  for  instance, —  and  thought  that  although  she 
slept  very  soundly  after  midnight,  she  could  have  heard  load  scream- 
ing from  Einnie's  room,  if  such  screaming  bad  ever  occurred,  Kin- 
nie's  and  her  rooms  being  separated  only  by  a  thin  partition  and  in 
open  doorway.  Witness  had  never  heard  any  disturbance  of  any 
kind  in  Einnie's  room,  and  had  never  seen  the  defendant  going 
through  her  room  to  or  from  Einnie's  after  night. 

W.  D.  Newton  was  the  next  witness  for  the  State.  He  testified 
that  he  had  been  a  school-teacher  at  Waelder  more  than  twelve 
months,  during  the  larger  part  of  which  time  he  boarded  at  the 
house  of  the  defendant,  occupying  the  room  adjoining  Einnie's,  the 
two  rooms  being  separated  by  a  thin  partition.  Some  time  daring 
the  last  spring  (1885),  late  at  night,  the  witness  heard  a  rumbling 
noise  of  some  kind  in  Einnie's  room.  He  pulled  the  cover  from  his 
head  to  hear  better,  and  thought  he  could  detect  the  sounds  of 
stealthy  footsteps  passing  out  of  Einnie's  and  going  towards  the 
room  of  tbe  defendant.  He  then  thought  he  heard  tbe  person  mak- 
ing the  sound  of  footsteps  get  into  the  bed  occupied  by  the  defend- 
ant and  his  wife.  No  one  but  the  defendant  and  his  wife  Emmeline 
occupied  the  room  last  referred  to.  The  witness  could  not  say 
whose  were  the  footsteps  he  heard,  or  whether  they  were  tbe  foot- 
steps of  a  male  or  female.     Einnie's  little  sister  slept  with  her. 

Jim  Smith  testified,  for  the  State,  that  in  September,  1885,  tbe 
defendant  with  Einnie,  his  little  daughter  and  two  sons  spent  about 
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three  weeks  picking  cotton  on  the  old  Glen  place  near  Waelder. 
Otters,  including  the  witness  and  John  Hill,  were  engaged  in  pick- 
ing cotton  on  the  same  place  at  the  time.  The  several  parties  were 
piaking  cotton  for  John  Hill's  father.  All  of  the  pickers,  except  the 
defendant  and  his  family,  always  dined  and  nooned  at  the  cotton 
house  near  a  well  in  the  field.  Defendant  and  his  family  always, 
until  the  last  week  of  his  service,  took  his  family  to  the  woods  on 
the  creek,  at  the  far  end  of  the  field,  to  noon  and  eat  dinner.  He 
almost  invariably  sent  his  smallest  daughter  back  to  the  well  for  water, 
and  bis  sons  off  to  water  the  horses.  Kinnie  always  went  from  the 
field  at  noon  with  the  defendant,  and  always  returned  with  him. 
She  was  never  sent  to  the  well  for  water.  Defendant  usually  took 
two  hours  at  his  camp  at  noon. 

Cross-examined,  witness  said  that  the  defendant  had  a  wagon  and 
camp  at  the  place  in  the  woods  to  which  he  took  his  family:  to  noon. 
His  camp  was  no  farther  from  the  cotton  house  than  other  points  in 
the  field  where  others  of  the  pickers  worked.  At  the  end  of  his 
first  two  weeks  at  work  on  the  Glen  place,  the  defendant  took  hia 
wagon  home,  and  daring  the  remaining  week  of  his  work  he  and 
his  family  took  their  noon  meals  with  the  other  pickers  at  the  cot- 
ton house.  Witness  testified  on  the  examining  trial  that  he  could 
detect  pregnancy  in  a  woman  when  she  was  only  three  weeks 
"gone,"  and  that  he  could  do  so  by  a  mere  casual  glance  at  her 
hips  and  while  she  was  full  robed.  He  knew  from  the  appearance 
of  her  hips  that  Kinnie  was  pregnant  when  she  was  picking  cotton 
on  the  Glen  place  in  September,  18S5. 

John  Hill  testified,  for  the  State,  substantially  as  did  Jim.  Smith, 
except  that  he  said  nothing  about  Kinnie' s  pregnancy  in  1885.  On 
his  cross-examination  he  said  that  he  heard  no  complaint  from  Kia- 
nie  during  the  time  she  was  at  work  on  the  Glen  place,  and  was 
camped  in  the  woods.  One  day  be  found  Kinnie  crying,  and  asked 
her  what  was  the  matter,  but  she  refused  to  tell  him.  He  once  saw 
the  defendant  whip  Kinnie  while  they  were  picking  cotton.  When 
defendant  first  came  to  the  place  to  pick  cotton  he  asked  permission 
to  camp  at  the  cotton  house,  but  witness's  father,  who  was  running 
the  farm,  refused,  because  the  house  contained  cotton. 

The  legal  marriage  of  the  defendant  and  the  mother  of  Kinnie 
was  admitted  by  the  defense,  and  the  State  closed. 

Emmeline  Johnson  testified,  for  the  defense,  that  she  and  the  de- 
fendant were  married  in  December,  1884,  when  she  went  to  the 
defendant's  house  to  live.  The  defendant's  household  then  com- 
prised his  two  sons,  a  young  daughter,  the  prosecuting  witness  Kin- 
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nie,and  Annie  Kussell,  the  housekeeper.  Kinnie  never,  at  anytime, 
told  witness  that  her  step- father,  the  defendant,  had  subjected  her 
to  his  carnal  processes.  She  never,  at  any  time,  told  witness  hot 
•to  proceed  to  detect  defendant  in  carnal  cohabitation  with  her.  On 
the  contrary,  Kinnie  denied  positively  that  she  had  ever  had  canal 
acquaintance  with  anybody.  On  the  Friday  before  the  Monday  <w 
which  defendant  was  arrested,  Einnie's  pregnancy  became  so  ap- 
parent that  witness  called  her  up  and  told  her  that  she  had  been 
obliging  the  men  and  was  pregnant.  Kinnie  positively  denied  that 
she  had  ever  carnally  known  any  man.  Witness  assured  her  that 
such  a  denial  in  the  presence  of  her  physical  condition  wasontof 
the  question,  and  then  for  the  first  time  Kinnie  told  witness  that 
defendant  had  been  having  intercourse  with  her  and  had  put  her  io 
a  family  way. 

Cross-examined,  the  witness  stated  that  some  time  in  May,  18S5, 
the  prosecuting  witness,  Kinnie,  did  say  something  to  her  about 
defendant  proposing  carnal  relations  to  her,  but  she  said  at  the  same 
time  that  such  relations  had  never  been  entered  upon  between  them. 
One  night,  some  time  afterwards,  the  witness  was  awakened  by  the 
little  girl  talking  in  her  sleep.  Witness  got  up  and  went  into  the 
room  occupied  by  the  little  girl  and  Kinnie,  to  see  what  was 
the  matter.  Witness  found  her  husband,  the  defendant,  standing 
in  the  room  near  the  door.  He  told  witness  that  he  had  gone  into 
the  room  to  see  what  was  the  matter  with  his  little  daughter.  Kin- 
nie then  appeared  to  be  asleep,  and,  on  the  next  morning,  said  that 
she  was  asleep  and  knew  nothing  about  witness  or  defendant  being 
in  the  room.     Witness  whipped  Kinnie  on  that  morning. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Ponton  <6  Fly,  for  the  appellant. 

J.  27.  Burts,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  It  is  conclusively  shown  by  the  evidence  that 
no  act  of  carnal  intercourse  between  the  defendant  and  the  pros- 
ecutrix, Kinnie,  occurred  prior  to  the  death  of  Kinnie's  mother.  In 
jhis  charge  to  the  jury  the  learned  judge,  in  substance,  instructed 
tY&t  carnal  intercourse  between  defendant  and  Kinnie  would  be  in- 
cest Although  such  intercourse  did  not  occur  until  after  the  death  of 
said  Itt'nnie's  mother. 

We  We  of  the  opinion  that  this  view  of  the  law  is  incorrect 
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**   Daring  the  existence  of  the  marriage  relation  between  defendant 
fc   and  Kinnie's  mother  oarnal  intercourse  between  defendant  and 
^  Kinnie  would  unquestionably  have  been  incestuous.     Kinnie  was 
T    then  his  wife's  daughter.     But  after  the  death  of  the  mother  and 
c?.   wife,  the  relation  of  step-father  and  step-daughter  which  existed 
:>    between  defendant  and  Kinnie  ceased.     She  was  no  longer  his  wife's 
*   daughter,  within  the  meaning  of  the  statute  defining  the  crime  of 
v    incest.     A  divorce  between  the  defendant  and  his  wife  would  like- 
wise have  put  an  end  to  his  relation  to  Kinnie.     (Compton  v.  The 
si    Stats,  13  Texas  Ct.  App.,  271;  Nolle  v.  Tfw  State,  22  Ohio  St.,  541; 
&  <7.,  1  Green's  Cr.  Rep.,  662.)    Relationship  by  affinity  ceases  with 
the  dissolution  of  the  marriage  creating  it.     (1  Bish.  Mar.  &  Div., 
.     §  314;  1  Bish.  Cr.  Proa,  §  901.) 

If  our  view  of  the  law  be  correct,  and  we  are  satisfied  that  it  is, 
the  defendant  is  not  guilty  of  the  crime  of  incest,  and  the  court 
erred  in  so  instructing  the  jury  as  to  allow  them  to  find  him  guilty, 
the  evidence  showing  that,  if  he  had  carnal  intercourse  with  Kinnie, 
it  was  not  until  after  her  relationship  to  him  of  step-daughter  had 
ceased  to  exist.  Under  the  facts  of  the  case,  he  may  be  guilty  of 
fornication  and  of  adultery,  and  perhaps  of  rape,  but  not  of  incest. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
[Opinion  delivered  March  17,  1886.] 


[No.  2049.] 

R  F.  Clanton  v.  The  State. 

1.  Murder— Manslaughter —Adequate  Cause  — Charge  of  the  Court.— 
The  relationship  of  step-father  and  step-daughter  subsists  so  long  as  the 
marriage  relation  subsists  between  the  step-father  and  the  mother  of  the 
step-daughter.  One  of  the  adequate  causes  to  reduce  a  homicide  to  man- 
slaughter is  "insulting  words  or  conduct  of  the  person  killed  towards  a 
female  relation  of  the  party  guilty  of  the  homicide."  In  such  case  it  is  not 
essential  that  the  female  insulted,  she  being  a  relation,  shall  be  under  the 
protection  of  the  slayer  at  the  time  either  of  the  insult  or  the  killing.  It  is 
only  when  the  female  insulted  is  not  a  relation  of  the  slayer,  that  it  is  re- 
quired that  she  shall  be  under  his  protection,  in  order  that  the  insulting 
words  or  conduct  will  amount  to  adequate  cause.  In  this  case  the  relation- 
ship of  step-father  and  step-daughter  existed  between  the  slayer  and  the 
female  insulted,  and,  therefore,  the  trial  court  erred  in  charging  the  jury 
that,  before  they  could  find  the  insulting  words  to  be  adequate  cause  to  re- 
duce the  homicide  to  manslaughter,  they  must  find  that  she  was  under  the 
protection  of  the  accused. 
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1  8 amr— Practice  in  this  Court. —It  is  not  within  the  discretion  of  this 
court  to  consider  the  effect  upon  the  jury  of  an  erroneous  charge  of  the 
court,  if  the  same  was  promptly  excepted  to  at  the  time  it  was  given.  In 
such  case  the  conviction  must  be  set  aside,  however  immaterial  the  error 
may  have  been. 

Appeal  from  the  District  Court  of  "Williamson.  Tried  below  be- 
fore the  Hon.  A.  S.  Walker. 

The  indictment  in  this  case  charged  the  appellant  with  the  mur- 
der of  Charles  Cook,  in  Williamson  county,  Texas,  on  the  2d  day  of 
October,  1885.  His  trial  resulted  in  his  conviction  of  murder  in  the 
second  degree,  his  punishment  being  assessed  at  twenty  years  in  the 
penitentiary. 

Doctor  Maney  was  the  first  witness  introduced  by  the  State.  He 
testified  that  be  was  called  to  see  Charles  Cook,  the  deceased,  after 
he  was  wounded  on  the  2d  day  of  October,  1885.  He  was  wounded 
in  two  places.  The  first  ball  entered  the  left  side  between  the 
seventh  and  eighth  ribs  and  ranged  downwards.  The  second  entered 
on  the  same  side  about  two  inches  below  the  first  and  about  two 
inches  from  the  back  bone.  The  second  ball  cut  the  bladder  and 
passed  diagonally  through,  towards  the  front  of  the  body,  but  did 
not  pass  out.  The  two  balls  took  the  same  general  course,  and  both, 
as  shown  by  probing,  penetrated  the  cavity.  The  witness  cat  the 
first  ball  out.  Witness  thought,  judging  from  the  course  of  the 
wound,  that  the  deceased  must  have  been  on  his  knees  when  he  was 
struck  by  the  first  ball.  Cook  died  from  internal  hemorrhage  on  the 
day  after  he  was  shot.  The  wounds  were  fatal,  although  possibly, 
under  more  favorable  circumstances,  one  person  out  of  one  thousand 
wounded  in  like  manner  might  recover.  The  witness's  long  ex- 
perience in  surgery  enabled  him  to  speak  with  some  certainty  as  to 
ttje  position  of  the  body  when  struck  by  the  ball,  though  he  could 
not  tell  with  mathematical  certainty  the  course  of  the  ball  through 
the  body.  Death,  in  this  instance,  was  certainly  produoed  by  the 
ball  which  entered  the  body  near  the  back  bone  and  cut  the  bladder 
aud  probably  the  intestines. 

Oran  Shiver  testified,  for  the  State,  that  he  lived  on  Brushy  creek 
in  Williamson  county,  about  ten  miles  from  Georgetown.  Witness 
had  known  the  defendant  about  three  years,  and  the  deceased  about 
the  same  length  of  time  prior  to  his  death.  Deceased  lived  on  Mrs. 
Clanton's  place  in  Williamson  county,  and  was  killed  on  Friday, 
about  the  1st  of  October,  1885.  The  crop  of  cotton  then  being 
harvested  on  Mrs.  Clanton's  place  belonged  to  Mrs.  Clanton  and 
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the  deceased,  and  was  made  by  Mrs.  Clanton,  deceased  and 
the  witness.  The  witness  left  the  place  in  August,  but  returned 
about  a  week  before  the  homicide.  Mrs.  Clanton,  her  children, 
deceased  and  witness  were  picking  cotton  in  the  field  on  the 
day  of  the  killing.  Witness  first  saw  the  defendant  in  the  field 
that  day  when  he  was  within  about  four  hundred  yards  of  where 
the  parties  named  were  picking  cotton.  Defendant  was  not  then 
living  on  Mrs.  Clanton's  place,  and  the  witness  had  not  seen  him  on 
the  place  since  the  previous  July.  Defendant  came  up  behind  wit- 
ness and  said:  "Good  morning,  Cal."  He  then  remarked:  "Here 
are  all  of  my  children."  He  then  said  to  his  wife:  "  Jane,  I  have 
bought  some  things, —  clothing  and  food, —  for  my  children.  I  want 
you  to  go  to  the  house  to  receive  them."  He  then  turned  to  de- 
ceased and  said :  "  Cook,  I  want  you,  too,  to  go  to  the  house  and 
see  the  things  received.1'  He  then  sai<t:  "Cook,  I  have  heard  that 
you  have  said  that  I  shall  not  visit  my  children."  Thereupon  the 
defendant  began  shooting,  and  deceased  started  to  rise  up.  Witness 
looked  around  and  saw  the  defendant  with  his  pistol  out.  His  first 
shot  passed  above  deceased.  His  second  took  effect  in  Cook's  side, 
when  the  latter  was  nearly  straight.  The  third  shot  struck  Cook  in 
the  back.  Cook  ran,  and  defendant  pursued  him  until  he  fell.  The 
defendant  then  returned  and  pointed  his  pistol  at  Mrs.  Clanton,  and 
made  an  effort  to  shoot.  When  shot,  Cook  was  in  his  shirt  sleeves, 
with  a  cotton  sack  around  his  waist.  When  the  shooting  began, 
Cook  ran.  He  stumbled  and  fell,  and  said  to  defendant:  "You 
have  fixed  me;  you  needn't  shoot  any  more."  Defendant  drew  his 
pistol  from  under  his  vest  when  he  began  shooting. 

Cook  died  on  the  day  after  he  was  shot  by  the  defendant.  Cook, 
Mrs.  Clanton,  her  ohildren  and  the  witness  were  in  the  field  gather- 
ing the  crop  that  Cook  had  raised,  when  the  defendant  came  to  the 
field  and  shot  Cook.  The  deoeased  did  not  speak  a  word  until  after 
the  defendant  shot  him.  The  witness  saw  the  defendant  draw  his 
pistol  from  under  his  vest,  point  it  at  Cook,  and  fire.  At  that  time 
Cook  was  on  his  knees  picking  cotton.  When  the  first  shot  was 
fired  Cook  started  tj  get  up,  and  was  fired  upon  the  second  time  by 
the  defendant  Cook  then  ran,  maintaining  a  stooping  posture,  and 
defendant  fired  again.  Cook  then  told  defendant  that  he  need  not 
fife  again,  as  he  had  fixed  him.  Cook  was  in  his  shirt  sleeves,  un- 
armed, and  had  nothing  in  his  hands.  He  made  no  effort  to  strike 
or  harm  the  defendant. 

Lee  Clanton  was  the  next  witness  for  the  State.  He  testified  that 
he  was  present  in  his  mother's  field  and  saw  Charles  Cook  shot  by 
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the  defendant,  the  witness's  father.  The  defendant  came  to  the  field 
and  spoke  to  all  of  the  parties  present.  He  told  Mrs.  Cianton  to  go 
to  the  house  and  receive  some  goods  and  clothing  that  he  had  bought 
for  his  children.  He  then  turned  to  Cook  and  told  him  to  go  to  the 
honse  and  see  the  goods  received.  He  the*  fired  upon  Cook  three 
times,  and  turned  and  covered  Mrs.  Cianton  with  his  pistoL  Wit- 
ness saw  him  draw  his  pistol  from  his  vest  and  fire  it.  Cook  was 
picking  cotton  when  the  first  shot  was  fired.  About  one  month 
before  the  killing,  while  defendant  and  witness  were  en  route  to 
Bound  Rock  from  Georgetown,  the  defendant  told  the  witness  that 
he  would  yet  kill  both  Cook  and  Mrs.  Cianton  if  he  went  to  bell  for 
it  five  minutes  afterwards.  For  the  three  months  next  preceding 
the  killing,  witness  had  been  with  the  defendant  in  Bell  county, 
peddling.  The  defendant  was  not  living  with  his  wife,  Mrs.  Clan- 
ton,  at  the  time  of  the  killing,  and  had  not  been  for  three  years. 
During  the  three  years  of  his  separation  from  his  wife,  the  defend- 
ant lived  in  Bell,  Lampasas  and  Coryell  counties.  Mrs.  Cianton  lived, 
during  that  time,  on  her  place  near  Round  Rock  in  Williamson 
county.  Witness  and  defendant  came  together  from  the  up-country 
on  the  day  of  the  killing.  They  passed  through  Georgetown  to 
Mrs.  Clanton's  place.  When  they  reached  the  house,  the  defendant 
sent  the  witness  to  the  field,  where  the  several  parties  were  at  work, 
and  soon  followed.  He  shot  Cook  when  he  reached  the  field,  after 
the  talk  stated. 

James  W.  Gilreath  testified,  for  the  State,  that  he  was  a  son  of 
Mrs.  Cianton,  and  a  step-son  of  the  defendant.  He  would  attain 
his  fifteenth  birthday  in  February,  1886.  Witness  was  in  the  field 
picking  cotton  at  the  time  of  the  homicide,  in  company  with  his 
mother,  Mrs.  Cianton,  three  others  of  her  children,  the  deceased 
and  Oran  Shiver.  The  defendant  came  to  the  field  between  3  and 
4  o'clock  in  the  evening.  He  spoke  to  all  of  the  parties  named,  and 
told  Mrs.  Cianton  that  he  had  bought  some  clothing  and  provisions 
for  the  children,  which  she  must  go  to  the  house  to  receive.  He 
then  spoke  to  Cook,  and,  Cook  making  no  reply,  he  fired  upon  Cook. 
When  the  first  shot  was  fired  Cook  was  stooping  over,  picking  cot- 
ton. Cook  then  raised  up  and  said:  "  You  must  be  going  to  fight." 
Defendant  replied:  "I  will  show  you,  G — d  d — n  you,"  and  fired 
the  second  shot.  Cook  ran,  and  the  defendant  followed  and  fired 
the  third  shot.  About  10,  or,  perhaps,  as  late  as  12  o'clock  on  the 
next  day,  Cook  died  from  the  wounds  then  inflicted  by  the  de- 
fendant. 

Cross-examined,  the  witness  said  that  the  defendant  had  fired 
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bis  second  shot  when  he  said  to  Cook:  "I  will  show  you,  G— d 
d — n  you."  Cook  did  not  pick  up  a  rock  when  he  raised  up  just 
after  the  first  shot  was  fired.  Cook  did  not  use  an  oath  as  he  fell. 
After  the  deceased  fell  to  the  ground  the  defendant  turned  and 
'pointed  his  pistol  at  Mrs.  Clanton.  Cook  had  been  living  on  Mrs. 
Clantori's  place  about  two  years  when  he  was  killed.  After  the 
shooting  the  parties  in  the  field  went  to  the  house  and  found  a  sack 
of  flour  which  had  been  left  by  the  defendant.  Cook  did  not,  at 
the  time  of  the  killing,  say  to  the  defendant:  "  G — d  d — n  you,  I 
sent  you  word  not  to  come  on  this  place."  Witness  had  never 
heard  Cook  threaten  the  life  of  the  defendant.  The  witness  bor- 
rowed a  gun  for  the  purpose  of  killing  squirrels,  and  did  so  at  the 
request  of  his  mother,  and  Cook  sometimes  took  the  gun  in  his 
wagon,  in  driving  about,  for  the  purpose  of  shooting  squirrels.  Mrs. 
Clanton  and  defendant  had  been  separated  about  two  and  a  half  or 
three  years.  The  place  on  which  the  killing  occurred  had  been 
Mrs.  Clanton's  home  for  thirty  years,  but  belonged  to  the  witness 
and  his  sister.  Mrs.  Clanton  owned  the  place  before  she  married 
the  defendant,  and  lived  on  it  during  the  period  of  her  separation 
from  the  defendant.  The  defendant's  son,  Lee,  first  came  to  the 
field  on  the  day  of  the  killing.  Defendant  arrived  about  ten  min- 
utes later  and  spoke  to  the  several  parties  present.  He  said  to  the 
deceased:  "How  do  you  do,  Mr.  Cook?"  Cook  did  not  reply,  nor 
did  he  see  the  defendant  draw  his  pistol.  From  the  effects  of  the 
wounds  inflicted  by  the  two  last  shots,  Cook  died  on  the  next  day. 
When  shot,  Cook  was  picking  cotton,  having  his  cotton  sack  hanging 
around  his  neck.  He  was  in  his  shirt  sleeves  and  was  unarmed. 
He  had  not  said  a  word  to  the  defendant  when  the  latter  fired  the 
first  shot.  Defendant,  several  times  since  his  separation  from  Mrs. 
Clanton,  called  at  the  house  to  see  his  children,  on  each  of  which 
visits  he  brought  some  clothing  and  food  for  his  three  children  then 
living  with  Mrs.  Clanton.  He  had  never  contributed  otherwise  to 
the  support  of  Mrs.  Clanton  or  her  family. 

A.  H.  Kay  testified,  for  the  State,  that  he  lived  on  the  Lampasas 
river,  twenty-one  miles  from  Belton.  Witness  was  the  justice  of  the 
peace  for  precinct  No.  8  of  Bell  county,  Texas.  He  had  known  the 
defendant  since  September,  1885.  During  that  month,  the  defend- 
ant, then  a  peddler,  drove  up  to  the  witness's  house,  and  told  wit- 
ness that  he  had  some  accounts  he  wanted  collected.  Witness  told 
him  that  he  did  not  do  a  collecting  business  in  his  official  capacity. 
Defendant  talked  a  great  deal  to  the  witness  in  the  course  of  that 
visit,  but,  as  witness  did  not  then  care  to  hear,  he  paid  but  little  at- 
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tentiou  to  what  the  defendant  bad  to  say.  He  could  remember, 
however,  the  substance  of  much  the  defendant  said.  He  said  some- 
thing about  having  sent  some  clothing  to  Round  Rock,  something 
about  having  left  his  wife,  and  something  about  a  man  living  with 
his  wife.  He  then  asked  the  witness  something  about  what  circum- 
stances would,  in  law,  justify  a  man  in  killing  another,  and,  the  wit- 
ness thought,  he  said  something  about  his  purpose  to  kill  the  man 
who  was  living  on  his  wife's  place.  He  made  this  last  statement  in 
connection  with  statements  he  made  concerning  his  family  troubles. 
He  mentioned  his  wife  and  step-daughter  in  the  same  connection. 
The  witness  supposed  that  the  defendant  gave  him  a  full  account  of 
his  family  troubles,  but,  as  witness  did  not  care  to  hear  it,  he  paid  but 
little  attention  to  what  the  defendant  bad  to  say.  Defendant  spoke 
of  his  wife  as  an  illiterate  woman,  who  did  not  appreciate  him.  The 
witness  told  the  defendant  of  various  circumstances  under  which  a 
man  would  be  justified  in  killing  another  man,  and  defendant  said 
that  he  intended  to  kill  the  man  who  lived  on  his  wife's  place  near 
Round  Rock.  He  said  that,  ii\  view  of  that  purpose,  he  wanted  to 
know  what  circumstances  would,  in  law,  justify  him.  The  State 
closed. 

Miss  Alta  Gilreath  testified,  for  the  defendant,  that  she  was  the 
step-daughter  of  the  defendant,  and  was  eighteen  years  old.  She 
was  engaged  to  be  married  to  Charles  Cook  at  the  time  of  his  death, 
and  it  was  arranged  that  the  marriage  should  take  place  during  the 
week  following  that  on  which  Cook  was  killed.  Cook,  about  six 
months  before  his  death,  seduced  the  witness  under  promise  of  mar* 
riage,  and  the  witness  was  now  pregnant  as  the  result  of  the  cohab- 
itation with  Cook  which  followed  the  seduction.  Witness  had 
heard  that  Cook  had  a  wife  and  two  children,  and  while,  perhaps, 
she  never  heard  Cook  say  that  he  was  divorced  from  his  wife,  she 
understood  that  his  wife  had  procured  a  divorce  from  him. 

On  her  cross-examination  the  witness  gave  substantially  the  same 
account  of  the  occurrences  in  the  field  at  the  time  of  the  shooting 
that  James  W.  Gilreath  gave.  She  stated,  in  addition,  that,  so  far 
as  she  knew,  the  defendant  was  ignorant  of  the  fact  that  she  was 
pregnant  or  had  been  unduly  intimate  with  Cook,  at  the  time  of  the 
killing.  So  far  as  she  knew,  the  knowledge  of  that  fact  was 
confined  to  the  witness  and  Cook.  It  was  not  then,  and  had  not 
been,  common  neighborhood  talk  that  she  and  Cook  practiced  illicit 
intercourse,  and  the  witness  had  not  withdrawn  from  society  on 
that  account.  The  defendant  had  four  children  by  the  witness's 
mother.     He  had  never  for  five  years  contributed  to  the  support  of 
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bis  wife  and  family.  He  had  never  clothed  and  fed  the  witness; 
be  had  never  sent  her  to  school,  and  he  never,  daring  witness's  child- 
hood, treated  her  as  he  should.  He  had  never  objected  to  the  wit- 
ness associating  with  Cook.  Defendant  was  at  Mrs.  Olanton's 
house  but  once  after  the  illicit  intercourse  between  Cook  and  witness 
began.  He  did  not  then,  nor  did  he  ever,  speak  of  it  to  the  witness. 
The  witness  had  been  engaged  to  Cook  about  ten  months  at  the 
time  he  was  killed,  which  fact  was  generally  known  in  the  neighbor- 
hood. She  had  never  heard  of  Cook  bragging,  in  Bound  Rock  or 
elsewhere,  of  having  seduced  her.  The  marriage  of  Cook  and  wit- 
ness was  first  set  for  the.  second  week  in  September,  1885,  but  was 
postponed  by  Cook  on  the  ground  that  he  bad  not  yet  got  his  di- 
vorce. Witness  knew  nothing  of  the  divorce  except  what  Cook 
told  her,  and  he  told  her  that  he  would  get  the  divorce  in  time  for 
the  marriage  to  take  place  on  the  Thursday  of  the  week  which 
succeeded  his  death.  Defendant  had  not  been  at  the  house,  nor 
had  he  seen  the  witness,  since  July,  1885,  until  the  day  of  the  kill- 
ing. He  knew  nothing  of  witness's  condition  at  the  time  of  the 
killing,  so  far  as  the  witness  knew,  nor  had  he  ever  learned  it,  so 
far  as  the  witness  was  aware,  until  the  present  moment.  Witness's 
mother  did  not  know  of  witness's  pregnancy  at  the  time  of  Cook's 
death.  Witness  did  not  believe  that  anybody  knew  of  it  at  the 
time  of  the  killing  but  Cook  and  herself.  Witness  was  now  about 
seven  months  advanced  in  pregnancy. 

H.  G.  Niblo  was  the  next  witness  for  the  defense.  He  testified 
that  he  lived  about  two  miles  distant  from  Mrs.  Clanton's  place. 
Witness  had  known  the  deceased  about  five  years  at  the  time  of  his 
death.  Deceased  lived  on  the  witness's  place  about  four  years  ago, 
and  then  had  a  wife  and  two  children.  Two  years  ago  deceased 
lived  on  Banna's  place.  He  had  no  wife  nor  children  with  him  then. 
Mrs.  Cook  lived  in  Burnet  when  the  witness  last  heard  of  her.  If 
deceased  and  his  wife  had  ever  been  divorced,  the  witness  bad  never 
heard  of  it.  The  witness  last  saw  Mrs.  Cook  in  camp  near  his  house, 
with  a  man  from  Liberty  Hill  whom  he  did  not  know.  The  man's 
little  boy  came  to  witness's  house  after  water,  and  said  that  the  man 
and  Mrs.  Cook  were  married.  The  witness  last  saw  Miss  Alta  Gil- 
reath,  before  this  trial,  in  August,  1885,  but  could  observe,  or,  rather, 
he  noticed  nothing  wrong  in  her  physical  development  then.  The 
witness  had  heard  rumors  to  the  effect  that  an  unlawful  intimacy 
existed  between  the  deceased  and  Miss  Gilreath.  He  heard  of  those 
rumors  from  the  defendant.  At  the  time  of  the  killing  defendant 
had  been  away  from  the  neighborhood  about  five  years,  and  had 
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not  lived  with  Mrs.  Clanton  for  a  long  time.  Mrs.  Clanton  had 
lived  on  her  place  about  three  years  after  her  separation  from  the 
defendant.  The  witness  had  never  heard  any  one  but  the  defendant 
say  that  the  deceased  was  intimate  with  Mrs.  Clanton  or  with  Miss 
Alta  Gilreath.  Defendant  first  told  witness  of  it  in  July,  1885. 
Witness  did  not  know  of  Miss  Alta's  pregnancy  until  recently.  He 
knew  nothing  of  it  at  the  time  of  the  homicide.  The  witness  did 
not  know  the  defendant's  handwriting,  but  received  letters  signed 
with  the  defendant's  name,  which  letters  being  handed  to  bim,  he 
identified  them.  The  defense  thereupon  admitted  the  authenticity 
of  the  letters  exhibited,  and  waived  further  proof  of  their  having 
been  written  by  him. 

Charles  Brown  testified,  for  the  defendant,  that  he  knew  Cook, 
but  not  intimately.  Witness  and  Cook  traveled  together  to  Round 
Bock,  about  six  weeks  before  the  killing.  Cook,  in  speaking  of  the 
defendant,  called  him  "old  glass  eye."  Cook  said  that  the  defend- 
ant had  been  talking  about  him,  and  that  if  defendant  ever  came 
about  him,  bothering  bim,  he  would  "bust  his  d — d  old  hull." 
Cook  said  that  defendant  had  been  slandering  his,  defendant's,  wife 
and  step-daughter,  charging  them  with  living  in  adultery  with  him, 
Cook,  and  that  it  was  a  d — d  lie.  He  said  further  that  defendant 
had  written  such  slanders  to  parties  living  in  the  neighborhood. 
The  witness  had  never  told  the  defendant  of  those  statements.  He 
had  not  seen  the  defendant  since,  until  upon  this  trial.  Cook  said 
that  he  had  nothing  against  the  defendant  except  that  he  circulated 
through  the  neighborhood  the  false  rumor  that  he,  Cook,  had  been 
criminally  intimate  with  his,  defendant's,  wife,  and  that  he  wrote 
letters  throughout  the  neighborhood  slandering  his  wife. 

Lee  Clanton  was  next  recalled  on  behalf  of  the  defense.  He 
testified  that  when  the  defendant  left  home  he  took  but  two  horses 
and  a  wagon  with  him.  Witness  could  not  say  with  exactness  how 
long  ago  the  defendant  left  home.  He  came  back  home  in  March, 
July  and  October  of  1885,  and  brought  something  for  the  family  on 
each  occasion.  Defendant  pursued  the  calling  of  a  peddler  through 
Bell  and  Burnet  counties,  and  four  years  ago  he  farmed  on  Doctor 
Wooten's  place.  The  defendant  sold  a  piece  of  land  at  Copperas 
Cove  while  the  witness  was  with  him.  Mrs.  Clanton  owned  a  half 
interest  in  that  land.  The  witness  heard  the  defendant  say  that  he 
would  kill  Cook  and  Mrs.  Clanton  if  he  went  to  hell  in  three 
minutes^  afterwards.  He  spoke  of  Cook  and  Alta  marrying,  and 
expressed  himself  as  opposed  to  the  marriage.  He  told  witness^ 
during  the  summer  of  1885,  that  Charles  Cook  had  married  Alta 
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Gilreath.  Witness  stayed  with  the  defendant  all  of  the  time 
recently  before  the  homicide. 

A.  H.  Ray,  recalled  on  behalf  of  the  defense,  testified  that  the 
condition  of  the  defendant's  mind  in  September,  1885,  appeared  to 
be  unsettled  — "  roving."  In  the  opinion  of  the  witness  the  defend- 
ant was  cranky  or  confused.  By  "  cranky  "  witness  meant  that  he 
thought  the  defendant  "rather  off, —  not  exactly  right  in  his  mind." 
When  the  defendant  left,  the  witness  remarked  to  his  wife:  "That 
man  is  half  crazy."  The  defendant's  business  ideas  seemed  perfectly 
good.  He  finished  bis  business  talk  and  then  brought  up  the  con- 
versation in  which  he  spoke  of  his  family  troubles,  the  degrees  of 
murder,  and  justifying  circumstances  in  homicide.  His  mind  ap- 
peared perfectly  clear  in  discussing  the  collection  of  debts,  and  he 
seemed  intent  on  finding  out  just  how  the  law  would  justify  him  in 
killing  the  man  then  living  on  his  wife's  place. 

Martin  Magee  testified,  for  the  defense,  that  he  had  known  the 
defendant  since  his  boyhood.  Witness  knew  that  there  was  insanity 
in  the  defendant's  family.  He  knew  that  the  defendant  had  two 
brothers  who  were  insane.  The  defendant's  mind,  so  far  as  the 
witness  knew,  was  all  right.  He  last  saw  the  defendant  about  two 
years  before  this  trial.  He  had  changed  greatly  in  appearance,  and 
in  his  eyes,  since  then.  Witness  had  not  talked  with  the  defendant, 
but  could  readily  detect  a  great  change  in  the  expression  of  his  eyes. 
Up  to  two  years  ago  the  defendant's  mind  was  all  right.  Witness 
had  not  seen  him  since  until  upon  this  trial,  and  based  his  opinion 
now  upon  appearances  only. 

Doctor  William  Fleming  testified,  for  the  defense,  that  he  had 
been  a  practicing  physician  for  twenty-five  years,  but  knew  little 
about  insanity,  as  his  practice  in  that  direction  had  been  limited. 
Moral  insanity  was  very  difficult  to  define.  Mania  is  one  form  of 
insanity.  Witness  had  treated  some  few  cases  of  insanity  in  his 
practice.  In  his  opinion  if  one  member  of  a  family  is  insane,  another 
member  of  the  same  family  is  much  more  likely  to  be  affected  with 
insanity  than  would  be  the  case  with  one  whose  family  was  totally 
clear  of  the  taint  of  insanity.  The  witness  would  be  unable  to  de- 
cide upon  the  insanity  of  a  person  by  a  mere  examination.  He 
would  have  to  be  thrown  in  close  and  constant  contact  with  a  per- 
son for  some  time,  to  be  able  to  determine  upon  his  insanity.  "  A 
monomaniac  is  a  person  insane  with  violent  feelings  upon  one  par- 
ticular subject."  The  monomaniac  dwells  insanely  upon  one  partic- 
ular subject,  and  is  sane  upon  all  others.  In  such  cases,  the  witness 
thought,  the  will  is  under  the  control  of  the  particular  idea. 
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Quaere:  "Not  in  all  cases !" 

Answer:  "  It  may,  in  some  instances,  assnme  snch  intensity  as  to 
prevent  the  operation  of  the  will.  A  germ  of  insanity  may  exist  in 
a  person,  and  may  or  may  not  develop.  Some  symptoms  of  insan- 
ity are  violent  and  some  are  mild.  There  is  no  general  rule  govern- 
ing symptoms.  Insanity  may  exist,  or  it  may  be  feigned  to  an 
extent  that  it  would  be  impossible  to  detect  its  character  without 
being  with  the  person  for  a  long  time." 

Doctor  Walton  testified,  for  the  defense,  that  he  bad  been  a  prac- 
ticing physician  for  seven  years,  but  had  only  a  general  knowledge 
of  mental  diseases.  There  is  snch  a  thing  as  hereditary  insanity. 
Hereditary  insanity  implies  a  family  taint  of  insanity.  If  one  mem- 
ber of  a  family  develops  insanity,  it  is  more  likely  that  insanity 
will  be  developed  in  some  other  member  of  that  family  than  that  it 
will  appear  in  some  family  not  tainted  with  it.  Monomania  implies 
insanity  upon  one  particular  subject.  Upon  one  subject  the  mind  of 
the  monomaniac  is  perverted ;  upon  all  others  it  is  sound.  A  sod- 
den suggestion,  turning  the  mind  of  the  monomaniac  upon  the  sub- 
ject upon  which  he  is  insane,  would,  in  all  probability,  lead  him  to 
dwell  and  talk  upon  it. 

Doctor  Jones  testified,  for  the  defense,  that  he  had  been  six  years 
a  practicing  physician.  He  had  been  treating  the  defendant  since 
his  confinement  in  jail, —  now  about  four  months.  During  that  time 
defendant  had  complained  a  great  deal  of  headache.  He  was  not, 
at  best,  in  the  opinion  of  the  witness,  a  very  bright  man.  Witness 
had  not  treated  him  for  insanity.  Headache  is  a  symptom  of  in- 
sanity, and  quiet  will  frequently  relieve  insanity.  Witness  did  not 
treat  the  defendant  for  insanity,  and  could  not  say  that  he  was 
insane.  Witness  had  discovered  nothing  in  the  defendant  during 
his  attendance  upon  him  which  leads  him  to  think  the  defendant 
insane. 

It  was  the  opinion  of  Doctor  Graves,  who  defined  monomania  as 
insanity  upon  a  particular  subject,  while  the  person  may  be  sane 
upon  all  others,  that  a  "monomaniac  was  not  responsible  for  his  acts. 
Insanity  is  more  likely  to  develop  in  one  whose  family  is  tainted 
with  insanity  than  it  is  in  one  whose  family  is  not.  Insanity  is 
sometimes  hereditary,  but  even  then  it  does  not  always  develop  in 
all  of  the  members  of  the  tainted  family. 

Tom  Robinson  testified,  for  the  defense,  that  he  went  to  school  to 
the  defendant  about  ten  years  ago.  Defendant  was  then  a  good 
teacher,  and  seemed  to  be  as  intelligent  as  the  average  man.  Wit- 
ness had  seen  the  defendant  but  once  or  twice  during  the  last  two 
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years.  He  seemed  to  witness  on  each  of  those  occasions  a  very  dif- 
ferent man,  mentally,  than  he  had  been.  Daring  the  last  spring, 
the  witness  met  the  defendant  in  the  road.  He  got  out  of  his 
wagon  and  came  to  witness's  wagon,  and  proceeded  to  shake  hands 
with  witness  and  the  members  of  bis  family.  He  talked  to  and  of 
them  like  a  sane  man.  He  then  began  to  talk  about  his  family 
troubles,  and  witness  told  him  that  he  was  hurried  and  drove  on. 
The  witness  never  thought  of  defendant's  being  insane.  Witness 
lived  in  the  same  neighborhood  with  Mrs.  Clanton.  He  never 
beard  of  Alta  Gilreath's  pregnancy  until  after  Cook  was  killed. 
The  defense  closed. 

J.  Sutton  was  the  first  witness  called  by  the  State  in  rebuttal. 
He  testified  that  he  lived  in  sight  of  the  place  owned  and  occupied 
by  Mrs.  Clanton,  and  had  lived  that  near  Mrs.  Clanton  for  seven 
years.     The  witness  never  at  any  time  heard  any  rumors  affecting 
the  character  of  Mrs.  Clanton  or  her  daughter,  except  such  as  were 
repeated  to  him  by  the  defendant,  on  the  25th  day  of  March,  1885. 
On  that  day  defendant  came  to  witness's  house  and  said  that  he  had 
come  to  see  his  children.    He  wanted  to  stay  and  live  with  the  wit- 
ness.    Cook  came  over  one  morning  while  the  witness  was  standing 
at  his  wood  pile,  and  said  to  defendant  in  the  hearing  of  the  wit- 
ness :     "  I  have  come  over  to  kill  you ;  you  have  been  trying  to 
break  up  my  business."    Witness  followed  Cook  into  the  house. 
Cook  stopped  at  the  fire-place.    Defendant  went  into  the  kitchen, 
Cook  followed  him,  and  witness  followed  Cook.    Cook  had  a  stone  in 
his  hand,  and  the  defendant  a  knife.    Cook  said :    "  You  have  a  knife." 
The  witness  did  not  see  Cook  pick  up  the  stone,  and  thought  that 
he  drew  it  from  his  pocket.     Witness  interfered  and  stopped  any 
further  difficulty  between  Cook  and  defendant,  and  both  of  them 
took  dinner  with  the  witness  on  that  day.     After  dinner  Cook  sent 
word  to  the  defendant  that  he  wanted  to  talk  to  him  in  the  presence 
of  the  witness  and  his  wife.    Defendant  agreed,  and,  in  the  confer- 
ence that  ensued,  they  agreed  not  to  use  each  other's  name  in  the 
future.    The  witness  never  heard  Cook  mention  the  defendant's 
name  afterwards,  except  to  say  that  be  would  be  friendly  with  de- 
fendant as  long  as  defendant  let  him  alone.    The  defendant  first 
drew  his  knife  in  the  kitchen.    Cook  charged  that  the  defendant 
had  been  trying  to  hire  his  hands  and  break  up  his  business  arrange- 
ments.   The  defendant  said  that  he  wished  Cook  and  Cal.  would 
leave  Mrs.  Clan  ton's  place.    Just  after  the  shooting  on  the  2d  day  of 
October,  Miss  Alta  Gilreath  came  for  the  witness  to  help  carry  Cook 
to  the  house.    Her  physical  development  at  that  time  indicated  no 
Vol.  XX— 40 
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signs  of  pregnancy.  Her  pregnanoy  is  now  apparent  Witness  was 
unable  to  say  whether  or  not  the  defendant  knew  of  the  seduction 
of  Miss  Alta  at  the  time  he  killed  Cook.  The  defendant  and  his 
wife  had  been  separated  about  three  years  at  the  time  of  the  killing. 
The  witness  knew  of  the  defendant  sending  aid  to  his  family  during 
that  time.  About  a  year  before  the  killing  the  defendant  sent  the 
witness  $20  for  his  family.  The  defendant  visited  Mrs.  Clanton's 
place  some  time  in  March.  The  witness  knew  nothing  of  Alta  Gil- 
reath's  criminal  intimacy  with  deceased  until  some  time  after  the 
killing.  The  letter  now  shown  the  witness  he  identifies  as  one  he 
received  from  the  defendant  some  time  in  July,  1885.  It  is  written  in 
the  defendant's  band-writing.  If  Clanton  was  in  the  neighborhood 
after  July  20,  1885,  until  be  killed  Cook,  witness  did  not  know  it 

The  State  at  this  point,  in  rebuttal,  introduced  in  evidence  the 
letters  identified  by  the  witnesses  Niblo  and  Sutton,  and  admitted 
by  the  defendant  to  be  genuine.  The  first  of  these  letters  reads  as 
follows: 

"Copperas  Cove,  May  10,  1885. 
"Mr.  H.  G.  Niblo: 

"  Dear  Sir  —  On  March  23d  I  arrived  on  Brushy  creek  on  a  visit 
to  my  children.  Mrs.  Clanton  seemed  very  friendly.  I  told  her  that 
I  came  to  see  about  my  children,  and  that  I  did  not  want  to  molest 
her,  or  have  anything  to  do  with  her  outside  of  the  children.  I 
brought  some  hogs  down  with  me  which  I  wanted  to  turn  loose  in 
that  range.  I  asked  her  if  she  would  see  to  them  for  the  children. 
She  said  that  she  would,  and  wanted  me  to  put  them  in  a  pen,  bat  I 
told  her  that  I  would  only  turn  them  loose.  I  then  asked  her  if  she 
was  willing  for  Lee  to  stay  there  until  I  could  get  a  place  for  him 
to  board  at;  that  I  wanted  to  send  him  and  Charley  to  school.  She 
expressed  herself  perfectly  willing.  I  then  inquired  for  Altai,  and 
she  told  me  that  Altai  had  gone  down  into  the  lower  field  to  take 
Cook  and  give  (him)  some  water.  I  asked  her  what  that  meant, —  if 
Cook  and  Altai  were  married  ?  She  said :  *  Not  exactly.'  Then  asked 
her  what  Cook  was  doing  there,  and  she  said  she  had  him  hired.  I 
left  and  went  to  Ike  Sutton's  to  stay  all  night.  I  then  learnt  that 
she  had  rented  the  place  to  Cook  and  that  old  Cal.  was  there  also. 

"  On  the  next  day  I  went  to  Round  Rock  and  made  arrangements 
with  H.  B.  Sheppard  to  board  my  two  oldest  children,  and  on  the 
next  day,  which  was  Sunday,  I  went  over  and  spent  with  my  chil- 
dren. Everything  passed  off  quiet,  and  the  old  lady  begged  me  to 
let  Lee  and  Charley  stay  there,  and  get  Mrs.  Ike  Sutton  to  teach 
them.    I  made  the  arrangement  with  Mrs.  Sutton;  but  in  the  mean- 
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time  I  heard  some  very  scandalous  talk  about  Mrs.  Clanton  and 
Altai,  and  Cook  and  old  Cal.  I  talked  to  Altai  about  it,  and  about 
taking  water  out  to  the  (field)  to  Cook.  I  also  talked  (to)  the  old  lady 
and  told  her  that  if  she  did  not  stop  such  things  that  I  would  not 
let  the  children  stay  there,  and  would  draw  of  bond  as  guardian. 
She  got  very  mad  and  said  that  Cook  was  a  much  better  man  any 
way  than  those  that  talked  about  him,  and  spoke  in  the  highest 
terms  of  Cook.  I  saw  her  again  on  Monday  morning.  She  was 
very  mad,  and  threatened  to  make  me  take  all  four  of  the  children, 
if  I  said  anything  more  to  her.  I  went  to  Bound  Bock  and  saw  old 
Cal.  and  Cook  and  Jim  and  Bill  Anderson.  Old  Cal.  told  me  that 
there  was  a  sight  of  cramming  going  on  up  at  the  widow's,  and  that 
be  had  quit,  and  that  Cook  wanted  to  sell  out  to  me,  and  that  the 
old  lady  was  very  mad  with  me,  and  a  great  deal  more  which  I  have 
not  space  to  write.  In  the  evening  old  Cal.  struck  me  in  the  face  in 
Bound  Bock.  I  drew  my  knife,  and  I  would  have  killed  him,  but  I 
could  not  see.  I  came  very  near  striking  another  man  for  him ;  for 
at  this  time,  and  for  two  months  previous,  I  had  been  very  near 
blind  with  neuralgia  of  the  eyes.  That  evening  I  saw  the  old  lady 
and  she  said  she  intended  to  have  me  killed  if  (I)  did  not  take  the 
children  and  leave. 

"I  went  to  Ike  Sutton's  that  night,  where  I  was  staying,  and 
after  dark  Cook  and  Jim  Gilreath  and  Bill  Anderson  came  over  and 
tried  to  raise  a  row,  but  left,  apparently  satisfied,  though  Cook  re- 
marked as  he  left  that,  if  I  fooled  with  him,  he  would  kill  me.  I 
did  not  want  to  get  into  any  trouble  with  them,  if  I  could  help  it, 
for  I  knew  that  if  I  got  into  law  that  I  would  be  forced  to  tell  a 
great  deal  on  the  old  woman  and  George  Gilreath  that  I  did  not 
want  to  tell,  on  account  of  her  being  the  mother  of  my  children 
and  George  Gilreath  being  their  half-brother.  I  thought  I  would 
take  my  children  and  leave,  but  I  was  taken  down  sick  (in)  my 
back,  and  was  not  able  to  travel,  or  scarcely  get  up  and  down.  In 
the  meantime  Cook  came  back  to  Sutton's  and  talked  very  insulting, 
and  the  old  woman  wrote  several  very  insulting  notes,  and  in  one 
threatened  to  send  the  children  and  what  things  I  had  left  there 
for  them  to  the  line  between  her  house  and  Sutton's,  and  said  they 
should  not  stay  at  her  house.  On  Wednesday  morning,  the  25th  of 
March,  the  old  woman  wrote  me  a  very  insulting  note,  demanding 
that  I  should  come  and  get  the  children  and  their  things.  Cook 
came  over,  and  was  also  very  insulting,  but  left  and  said  he  in- 
tended to  leave  and  bid  Sutton's  family  good-bye.  In  about  one 
hour  he  came  back  armed,  and  the  first  thing  he  said  (was)  that  he 
had  come  back  to  kill  me,  and  that  one  or  the  other  of  us  had  to 
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die.  He  at  first  drew  a  large  stick  on  roe  and  then  a  rock,  and  be 
was  one  of  the  worst  excited  men  I  ever  saw,  and  he  remained  for 
at  least  three  hours  trying  in  every  way  to  kill  me,  and  was  only 
prevented  by  the  interference  of  Ike  Sutton  and  his  wife.  He  came 
into  the  house  several  times,  and  remained  in  and  around  the  house 
for  at  least  three  hours.  In  the  meantime,  I  bad  that  morning  left 
my  knife  in  Ike  Sutton's  old  kitchen  or  the  house  in  which  Bill  Sut- 
ton formerly  lived,  and  was  utterly  unarmed,  sick  and  unable  to  do 
anything.  I  told  him  that  if  he  would  give  me  a  chance  to  arm 
myself,  or  that  if  he  would  wait  until  I  got  up,  so  that  I  could  de- 
fend myself,  that  I  would  fight  him  in  any  way  on  earth  that  be 
wanted  to  fight;  but  he  would  give  me  no  chance  whatever,  but 
finally  left. 

"  That  evening  the  old  woman  wrote  me  a  note  stating  that  I  had 
to  take  all  of  my  children  away  from  there  the  next  morning,  sick 
or  well,  and  from  Ike  Sutton's  actions  I  thought  and  still  think  that 
he  was  as  deep  into  it  as  Cook  and  the  old  woman,  and  I  am  satis- 
fied that  if  (it)  had  not  been  for  Mrs.  Sutton  and  Mrs.  Hamilton,  be 
would  have  let  Cook  murder  me  in  cold  blood,  and  if  it  bad  been 
necessary  would  have  helped  done  the  deed.  On  Thursday  morn- 
ing, sick  as  I  was,  I  went  to  get  my  children,  when  the  old  woman 
signed  a  written  relinquishment  to  the  children,  and  Ike  Sutton  and 
Joe  Hamilton  witnessed  it.  She  then  wanted  me  to  leave  the  two 
youngest  with  her  until  I  could  wind  up  my  business,  but  said  that 
the  two  oldest  should  not  stay  on  the  place.  Cook's  reasons  for 
wanting  to  murder  me  was  for  my  talking  to  Altai  and  the  old 
woman  about  him,  and  telling  them  that  he  had  no  right  to  marry 
simply  because  his,  Cook's,  wife  was  married  and  had  given  him 
permission  to  marry.  I  told  them  that  he  must  get  a  divorce,  and 
reasoned  with  the  girl  about  throwing  herself  away,  and  with  tbe 
mother  about  disgracing  herself  and  daughter.  The  girl  said  that 
she  had  no  use  for  Cook,  and  so  did  Jim,  but  the  old  woman 
thought  Cook  a  great  man,  and  did  give  up  her  little  children  for 
the  sake  of  keeping  Cook  and  old  Cal.,  and  I  have  no  doubt  would 
have  given  up  Jim  and  Altai.  Cook  told  over  many  things  that 
took  place  six  and  eight  years  ago,  that  the  old  woman  had  told 
him,  and  if  it  had  been  in  the  dark,  or  if  he  had  worn  the  old 
woman's  dress,  I  would  have  thought  it  was  her  instead  of  Cook 
that  was  trying  to  murder  me.  I  cannot  tell  you  the  tenth  part  of 
what  he  said  and  what  took  place.  It  was  the  most  cowardly  and 
brutish  attack  on  a  sick  man,  and  carried  on  with  the  most  cowardly 
and  brutish  manner  that  I  ever  heard  of  in  all  my  life. 

"I  don't  know  that  I  have  a  friend  in  that  whole  country,  but  I 
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take  you  to  be  a  brave  man,  and  one  who  would  give  even  a  dog  a 
cbanee  for  his  life.  I  had  sold  my  place  before  I  came  down.  I 
expected  to  have  received  ($300)  three  hundred  dollars  by  the  20th 
of  April.  I  have  forty  bead  of  cattle  that  I  have  been  trying  my 
best  to  sell.  I  also  have  five  good  horses  that  I  have  been  trying 
to  sell,  bat  so  far  I  have  not  been  able  to  raise  a  dollar.  May  have 
from  three  to  six  hundred  dollars  any  day,  and  just  as  soon  as  I  can 
possibly  get  money  I  will  be  down  and  have  the  whole  outfit  put 
under  bond  to  await  the  action  of  the  grand  jury.  If  you  are  a 
friend  to  me,  or  if  you  feel  any  interest  in  the  matter,  I  want  you 
to  pump  old  Cal.  and  find  what  you  can.  I  want  to  bring  suit 
against  the  old  lady  for  divorce,  as  well  as  prosecute  her  and  Cook 
and  old  Cal.  for  an  attempt  to  murder  me.  For  Cook  had  a  great 
deal  to  say  about  old  Cal.  and  about  my  former  objections  to  his 
staying  there.  He  also  stated  it  was  understood  with  him  and 
George  Gilreath  that  he  was  to  kill  me  if  (I)  ever  again  attempted 
to  go  inside  of  the  old  lady's  yard,  let  alone  her  house;  and  my  lit- 
tle boy  Charley  states  that  Cook  was  to  kill  me,  you,  Tom  Roberson 
and  Cobb  Brown,  if  either  one  of  us  ever  came  into  the  yard,  or 
passed  down  the  lane.  The  old  woman  nor  Cook  said  nothing 
about  you,  but  both  seemed  very  bitter  against  Tom  Robertson  and 
Jim  Champion  and  Cobb  Brown.  Respectfully, 

"R.  T.  Clanton." 

The  second  letter  reads  as  follows: 

u  Florence,  Texas,  July  21,  1885. 
"Isaac  Sutton: 

"  Dear  Sir  —  I  was  summoned  before  the  grand  jury  to  give  tes- 
timony in  regard  to  Cook's  attempt  to  kill  me  at  your  house  last 
spring.  Of  course  you  know  that  I  was  sworn  to  seoreoy,  but  I 
will  state  this  much :  I  was  asked  a  great  many  questions  in  regard 
to  Mrs.  Clanton,  and  the  private  life  me  and  her  lived  when  pre* 
tending  to  live  together  as  man  and  wife,  and  respecting  her  virtue; 
also  about  her  giving  up  her  children,  and  many  other  questions  of 
a  scandalous  nature.  I  was  also  advised  to  put  her  and  Cook  under 
a  peace  bond,  and  I  went  to  see  Squire  Wood  at  Round  Rook  in  re* 
gard  to  it.  He  told  me  that,  in  order  to  do  so,  that  there  would 
have  to  be  an  examining  trial,  and  that  all  the  witnesses  would  have 
to  appear  in  open  court,  and  give  their  testimony,  and  from  the 
question  that  had  been  asked  me,  and  which  I  knew  would  be  put 
to  Mrs.  Sutton  and  Mrs.  Hamilton,  and  for  the  sake  of  Mrs.  Clan- 
ton's  and  Altai's  character,  I  refrained  from  putting  Cook  under 
bond,  and  risked  my  life  in  visiting  my  children  and  taking  Lee  and 
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Charley  to  see  their  mother  and  little  brothers.  I  did  everything 
on  earth  that  I  could  do  to  keep  peace  and  decency,  but  on  yester- 
day morning,  July  20,  1885,  this  man  Cook  tried  by  every  means  to 
get  up  a  second  fuss  by  cursing  and  even  threatening  ray  life.  On 
yesterday,  on  reaching  Georgetown,  I  was  immediately  called  be- 
fore the  grand  jury  for  the  second  time  and  compelled  to  answer  to 
everything  that  had  taken  place  on  my  visit  to  my  children,  and 
ordered  to  put  Cook  under  bond. 

"Now,  Mr.  Sutton,  you  and  Mrs.  Sutton  know  that  I  am  on  my 
next  trip,  which  will  be  in  about  two  weeks  that  I  will  be  forced  to 
put  this  fool  under  bond,  and  that  Mrs.  Sutton  and  Mrs.  Hamilton 
will  be  dragged  into  court,  and  that  Mrs.  Clanton's  private  charac- 
ter as  well  as  her  daughter's  will  be  investigated,  and  you  know 
from  what  I  have  told  you  that  it  is  not  good.  I  am  satisfied  that 
they  are  virtuous  women,  but  everything  is  against  Mrs.  C,  and 
there  is  scandalous  talk  about  her  and  her  daughter;  and  the  way 
Cook  is  acting,  he  is  disgracing  and  ruining  them.  I  am  willing  to 
risk  the  consequences,  if  they  are,  but  I  love  Mrs.  Cianton  and  Altai, 
and  hate  to  see  them  ruined,  but  as  certain  as  I  live,  I  will  put  old 
Cook  under  bond  when  I  return.  I  think  that  the  best  thing  Mrs. 
Cianton  can  do  is  to  buy  Cook  out  and  get  rid  of  them,  for  he  will 
ruin  and  disgrace  her  and  Altai  if  he  stays  there,  and  also  involve 
you  in  trouble. 

"  I  know  what  your  testimony  was  before  the  grand  jury  as  well 
as  you  do,  and  if  this  thing  is  not  stopped,  and  old  Cook  don't  let 
me  alone,  it  will  result  in  one  of  the  dirtiest,  low-downed,  scandalous 
law  suits  that  ever  took  place  in  Williamson  county.  While  I  love 
Mrs.  Cianton,  yet  I  will  not  be  imposed  upon  any  longer,  and  will 
have  the  law  strictjy  enforced,  and  if  you  can  stop  the  fool,  please 
do  so.  Respectfully, 

44  R  T.  Clakton." 

Oran  Shiver,  recalled  by  the  State  in  rebuttal,  testified  that  ho 
saw  the  defendant  in  Eound  Rock  in  July,  but  did  not  on  that 
occasion  tell  him  there  was  something  wrong.  On  the  contrary, 
he  told  the  defendant  that  there  was  nothing  wrong.  In  other 
words,  defendant  asked  witness  if  there  was  not  something  wrong 
at  Mrs.  Clanton's,  and  witness  replied  that  there  was  not.  Wit- 
ness did  not  on  that  day  tell  defendant  that  a  great  deal  of 
"banging"  was  going  on  up  at  the  "widow's."  The  witness  did 
not  then  know  that  anything  wrong  had  transpired.  He  did  not 
know  that  Alta  was  pregnant.  She  did  not  show  pregnancy  at 
that  time. 
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David  Love  testified  for  the  State,  in  rebuttal,  that  he  talked  to 
the  defendant  on  the  morning  of  the  day  of  the  killing.  Witness 
had  known  the  defendant  for  ten  years,  and  if  he  was  irrational  on 
that  occasion  he  did  not  show  it. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Fisher  &  Townee  filed  an  able  brief  and  argument  for  the  ap- 
pellant. 

t/.  H.  £urtey  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  I.  In  applying  the  law  of  manslaughter  to  the 
facts  of  the  case,  the  learned  judge  in  his  charge  uses  the  following 
language:  "If  the  jury  find  from  the  testimony  that,  at  the  time 
and  place  as  alleged  in  the  indictment,  the  defendant  unlawfully 
and  voluntarily  shot  and  killed  the  said  Charles  Cook,  and  that,  at 
the  time  of  such  shooting  the  defendant  was  under  the  immediate 
influence  of  sudden  passion,  arising  from  insulting  words  or  conduct 
by  Cook  towards  the  step-daughter  of  defendant,  and  under  his  pro- 
tection at  the  time,"  etc.  This  particular  instruction  was  excepted 
to  by  the  defendant  at  the  time  it  was  given  to  the  jury,  and  a 
proper  bill  of  exception  was  reserved. 

It  will  be  noticed  that  the  instruction  requires  that  the  step- 
daughter of  the  defendant  should,  at  the  time  of  the  killing,  have 
been  under  the  defendant's  protection  in  order  that  the  insult  to  her 
should  have  the  effect  to  reduce  the  homicide  to  manslaughter.  In 
this  view  of  the  law  we  cannot  agree  with  the  learned  judge.  One 
of  the  adequate  causes  named  in  the  statute  which  will  reduce  a 
homicide  to  manslaughter  is  "  insulting  words  or  conduct  of  the 
person  killed  towards  a  female  relation  of  the  party  guilty  of  the 
homioide."     (Penal  Code,  art.  597,  subdiv.  4.) 

It  is  not  required  that  the  female  insulted,  if  a  relative  of  the  slayer, 
should  be  under  his  protection,  either  permanent  or  temporary,  at  the 
time  either  of  the  insult  or  killing.  It  is  sufficient  if  she  be  a  relative. 
It  is  only  in  case  that  the  insulted  female  is  not  a  relative  of  the 
slayer  that  the  law  requires  that  she  should  be  under  his  protection. 
(Penal  Code,  art.  601.)  Any  female  under  his  protection  at  the 
time  of  the  killing  is  included  within  the  meaning  of  relation.  In 
this  instance,  the  female  whom  it  is  claimed  the  deceased  insulted 
was  the  step-daughter  of  the  defendant.  She  was,  therefore,  &  female 
relation  of  the  defendant,  and,  being  such,  it  made  no  difference 
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whether  or  not  she  was  under  his  protection  at  the  time  of  the  kill- 
ing. That  she  must  be  regarded  as  a  female  relation  of  the  defend- 
ant, we  think  there  can  be  no  question.  (Penal  Code,  art  330; 
Compton  v.  The  State,  13  Texas  Ct.  App.,  271 ;  MeOrew  v.  The  State, 
id.,  340;  Nance  v.  The  State,  17  Texas  Ct.  App.,  385.)  The  mar- 
riage relation  still  subsisted  between  the  defendant  and  her  mother, 
and,  as  long  as  such  marriage  relation  continued,  the  relationship 
of  step-father  and  step-daughter  existed.  If  6uch  marriage  relation 
had  been  dissolved  by  death  or  divorce,  then  the  view  entertained 
by  the  learned  trial  judge  would,  we  think,  have  been  correct. 

II.  As  the  charge  referred  to  above  is  erroneous,  and  as  it  was  ex- 
cepted to  promptly  and  properly,  we  have  no  discretion  with  refer- 
ence to  it.  We  are  not  at  liberty  to  consider  its  probable  effect 
upon  the  minds  of  the  jury,  or  whether  it  was  demanded  by  the 
evidence.  However  immaterial  may  be  the  error,  we  must  set  aside 
the  conviction  because  of  it.  Such  is  the  language  of  our  statute 
and  the  rule  declared  by  the  decisions.  (Code  Crira.  Proa,  art  685; 
White  v.  The  State,  17  Texas  Ct.  App.,  188;  Buntain  v.  The  State, 
15  Texas  Ct  App.,  485;  Niland  v.  The  State,  19  Texas  Ct  App., 
166.) 

We  have  duly  considered  the  other  assignments  of  error  presented 
by  counsel  for  defendant,  and  are  of  the  opinion  that  none  of  them 
are  well  taken,  and,  but  for  the  error  iu  the  charge  above  discussed, 
we  would  affirm  the  conviction;  but  because  of  that  error  we  most 
set  it  aside.  The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

[Opinion  delivered  March  17, 1886.] 


[No.  2035.] 
James  Hunnicutt  v.  The  State. 

Practice— Change  op  Venue.—  In  a  felony  case  the  defendant  applied  tea 
change  of  the  venue  on  the  ground  that  on  account  of  prejudice  he  could  not 
get  an  impartial  trial  in  the  county  of  the  forum,  and  his  application  was 
supported  by  the  affidavits  of  twelve  compurgators.  The  State  filed  the 
counter-affidavit  of  the  sheriff  of  the  county,  directly  controverting  tbe  ap- 
plication, and  attacking  the  means  of  knowledge  of  the  twelve  compurga- 
tors by  alleging  that  it  was  "confined  to  their  particular  neighborhoods, 
which  do  not  include  the  whole  county,  and  that  their  means  of  knowledge 
is  besides  limited,  they  not  being  acquainted  with  the  sentiments  of  the 
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people "  of  the  county  on  the  subject.  His  counter-affidavit  expressly  de- 
nied the  alleged  prejudice  and  asserted  that  the  defendant  could  get  an  im- 
partial trial  in  the  county.  To  the  sufficiency  of  this  counter-affidavit  the 
defense  excepted  on  the  ground  that  it  affirmed  the  mere  conclusions  of  the 
sheriff,  and  not  matters  of  fact,  and  also  on  the  ground  that  the  sheriff  of 
the  county  is  "  not  the  kind  of  person  who  in  law  is  intended  to  make  the 
counter-affidavit."  The  trial  court  overruled  the  exceptions,  heard  evidence 
on  the  issue,  and  refused  to  change  the  venue  of  the  cause;  to  which  the 
defense  reserved  exception.  Held,  that  the  exceptions  to  the  counter- 
affidavit  were  properly  overruled,  and  no  error  in  the  rulings  and  action  of 
the  trial  court  is  apparent 

2.  Dying  Declarations— Predicate— Practice.—  In  a  trial  for  murder  the 
State  proposed  to  put  in  evidence  certain  dying  declarations  of  the  deceased, 
and  (the  jury  being  retired)  laid  a  sufficient  predicate  by  a  witness  who 
swore  that  the  deceased  said  he  was  dying.  The  defense  proposed  to  dis- 
prove this  statement  of  the  State's  witness,  and  to  prove  that  the  deceased 
did  not  say  he  was  dying.  The  trial  court  refused  to  hear  this  proof  offered 
by  the  defense,  and  held  that  it  was  not  admissible  on  the  investigation  of 
the  predicate,  but  would  be  admitted  before  the  jury  on  the  trial  in  chief,  as 
evidence  tending  to  impeach  the  credibility  of  the  State's  witness.  Held, 
that  the  ruling  of  the  trial  court  was  correct. 

8.  Dying  Declarations  — Evidence.— It  was  in  proof  that  the  deceased,  after 
he  was  shot,  said  that  he  was  killed,  but  that  in  his  great  agony  he  per- 
sistently asked  a  physician  to  "do  something  for  him."  The  defense 
contended  that  this  showed  hope  of  recovery,  and  thereby  disqualified  as 
evidence  the  deceased's  further  declaration  that  it  was  the  defendant  who 
shot  him.  But  held  that  the  appeal  of  the  deceased  for  relief  did  not  prove 
that  he  entertained  hope  of  recovery,  and  therefore  the  trial  court  correctly 
admitted  testimony  of  the  deceased's  further  declaration  as  to  the  person 
who  shot  him. 

4.  Pardon. —  To  the  competency  of  a  State's  witness  the  defense  objected  and 
proved  by  the  record  that  be  had  been  convicted  of  a  felony,  to  wit,  the 
theft  of  a  steer,  at  the  June  term,  1878,  of  the  trial  court.  The  State,  to 
obviate  the  objection,  offered  a  charter  of  pardon  which  described  the  felony 
as  "cow-stealing,"  and  dated  the  conviction  as  of  the  September  term, 
1878.  The  defense  objected  to  the  pardon  on  the  ground  that  it  was  for  a 
different  offense  than  that  of  which  the  witness  had  been  convicted.  The 
trial  court,  over  defendant's  objection,  heard  proof  by  the  record,  the  clerk 
of  the  court,  and  the  witness  himself,  showing  that  the  latter  had  never 
been  convicted  in  the  court  but  the  one  time  disclosed  by  the  record  evi- 
dence introduced  by  the  defense.  The  trial  court  sustained  the  sufficiency 
of  the  pardon  in  spite  of  the  discrepancies  between  it  and  the  record  of  con- 
viction, and  held  the  witness  competent  to  testify.  Held,  that  the  ruling 
was  correct. 
5.  Murder  —  Evidence  —  Practice. —  To  impugn  the  competency  of  the  same 
witness  for  the  State,  and  in  support  of  a  motion  to  have  his  testimony 
withdrawn  from  the  jury,  the  defense  relied  upon  the  witness's  own  admis- 
sions that  on  the  day  after  the  homicide  he  testified  before  the  grand  jury 
and  a  justice's  inquest  that  he  himself  killed  the  deceased,  and  that,  being 
imprisoned  therefor,  two  members  of  the  grand  jury  came  to  the  jail  and 
told  him  he  would  be  released  if  he  would  change  his  testimony  and  swear 
that  the  deceased  was  not  killed  by  him  but  by  the  appellant, —  which  was 
the  truth  according  to  the  witness's  present  testimony.    The  witness  stated 
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that  he  did  change  big  testimony  before  the  grand  jury  in  accordance  with 
the  suggestion  of  the  two  grand  jurors,  and  was  released  from  custody. 
The  defense  insisted  that  this  showed  the  witness  to  have  been  bribed  and 
thereby  incapacitated  to  testify.  The  trial  court  ruled  that  these  matters 
went  to  the  credibility  and  not  the  competency  of  the  witness;  and  this  rul- 
ing is  held  correct. 

6.  Same — Is  the  State  Bound  to  Introduce  All  Attainable  Bye-witnesses 

of  the  Res  Oestjs?  In  support  of  the  affirmative  of  this  question  consult 
the  opinion  of  the  court  for  the  individual  views  of  White,  presiding  judge; 
and  in  maintenance  of  the  negative  see  the  reasons  assigned  by  Hurt,  judge, 
in  his  dissenting  opinion.  (The  views  of  Willson,  judge,  upon  this  question 
are  not  disclosed.) 

7.  Murder— Self-Defense. — Article  574  of  the  Penal  Code,  in  express  terms 

and  without  qualification  or  condition,  justifies  homicide  committed  for  the 
protection  of  the  slayer's  person  against  an  attack  which  "  produces  a  reason* 
able  expectation  or  fear  of  death  or  some  serious  bodily  injury."  This  is  a 
substantive  and  independent  provision  of  the  Code,  entirely  consistent  with 
the  preceding  articles  570  and  572,  and  there  is  no  legal  warrant  to  engraft 
upon  it  the  requirement  or  condition  of  article  572,  that  "other  means  "for 
the  prevention  of  the  injury  must  be  resorted  to  before  the  slayer  is  justifi- 
able in  killing  his  assailant.  If,  therefore,  in  a  trial  for  culpable  homicide, 
there  be  evidence  tending  to  prove  that  the  homicide  was  committed  for  the 
protection  of  the  person  of  the  slayer  against  an  attack  by  the  deceased 
which  produced  a  reasonable  expectation  or  fear  of  "  serious  bodily  injury" 
to  the  slayer,  it  was  error  to  instruct  the  jury  to  convict,  unless  the  6layer, 
before  killing  the  deceased,  resorted  to  other  means  for  the  prevention  of 
the  injury.    (Hurt,  judge,  dissents  from  this  ruling.) 

8.  Same. —  Hurt,  judge,  dissenting  from  the  last  preceding  ruling,  maintains  that 

the  slayer  is  not  justified  in  killing  his  assailant  before  resorting  to  other 
means  of  preventing  the  injury,  unless  it  reasonably  appears  that  the  inten- 
tion of  the  person  killed  was  to  commit  one  of  the  specific  offenses  enumer- 
ated in  article  570  of  the  Penal  Code, —  to  wit,  murder,  rape,  robbery, 
maiming,  disfiguring,  castration,  arson,  burglary,  and  theft  at  night;  and 
that  article  574,  relied  upon  by  the  majority  of  the  court,  should  be  construed 
in  connection  with  and  subordination  to  article  572;  and  therefore,  if  the 
unlawful  and  violent  attack  be  such  as  only  produces  a  reasonable  expecta- 
tion or  fear  of  serious  bodily  injury,  the  slayer,  before  killing  his  assailant, 
must  resort  to  other  means  of  prevention,  and  must  kill  while  his  assailant 
is  in  the  very  act  of  making  the  unlawful  and  violent  attack,  as  required  by 
said  article  572.    Bee  the  dissenting  opinion  in  extenso  on  the  subject 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  the 
Hon.  G.  N".  Aldredge. 

Beginning  on  page  448  of  the  eighteenth  volume  of  these  Reports 
will  be  found  the  report  of  this  case  on  a  former  appeal  to  this  court, 
the  conviction  upon  that  trial  being  for  murder  of  the  first  degree, 
supplemented  with  a  life  term  in  the  penitentiary  as  punishment 
Upon  the  same  indictment  which  charged  him  with  the  murder  of 
F.  £.  Umphress,  in  Dallas  county,  Texas,  on  the  16th  day  of  Jane, 
1884,  the  appellant  upon  this  subsequent  trial  was  convicted  in  the 
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second  degree,  and  his  punishment  was  assessed  at  confinement  in 
the  penitentiary  for  the  term  of  twenty  years. 

Joseph  Polser  was  the  first  witness  introduced  by  the  State.  The 
defense  objected  to  the  competency  of  the  proposed  witness  to 
testify  upon  the  ground  that  he  had  been  convicted  of  an  infamous 
crime  and  sentenced  to  a  term  of  imprisonment  in  the  State  pen- 
itentiary, and  in  support  of  the  objection  introduced  in  evidence  the 
minutes  of  the  district  court  of  Dallas  county,  Texas,  from  which 
it  appeared  that,  on  the  Cth  day  of  September,  1878,  the  said  Joseph 
Polser  was  tried  upon  an  indictment  charging  him  with  the  theft 
of  a  steer,  was  convicted  and  awarded  a  term  of  two  years  in  the 
penitentiary  as  punishment.  From  the  same  minutes  it  was  made 
to  appear  that  on  the  11th  day  of  October,  1878,  the  said  Polser's 
motion  and  amended  motion  for  a  new  trial  were  overruled  by  the 
trial  court,  and  sentence  was  passed  in  accordance  with  the  verdict, 
but  was  suspended,  the  said  Polser  being  remanded  to  the  custody 
of  the  sheriff,  to  await  the  action  of  the  court  of  appeals  upon  his 
appeal  from  the  judgment  of  conviction.  It  was  further  shown  by 
the  said  minutes  that  the  trial  court,  on  the  26th  day  of  June,  1879, 
reciting  the  filing  of  the  mandate  of  the  court  of  appeals,  affirming 
the  judgment  in  the  trial  court,  passed  final  sentence  upon  the  said 
Polser,  consigning  him  to  confinement  in  the  penitentiary  for  the 
term  of  two  years  in  accordance  with  the  verdict  of  the  jury. 

To  meet  this  objection  the  State  introduced  in  evidence  the  fol- 
lowing 

"  Proclamation  ! 

"by  the  governor  of  the  state  of  texas. 
"  To  all  to  whom  these  presents  shall  come: 

"  Whereas,  at  the  September  term,  A.  D.  1878,  in  the  distriot 
court  of  Dallas  county,  State  of  Texas,  Joe  Polser  was  convicted  of 
cow  stealing  and  sentenced  to  the  penitentiary  for  two  (2)  years, 
Now,  therefore,  I,  John  Ireland,  Governor  of  Texas,  do  by  virtue 
of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  this 
State,  hereby,  for  the  reasons  specified  now  on  file  in  the  office  of 
the  Secretary  of  State,  grant  to  the  said  convict  pardon,  the  same 
being  to  restore  his  citizenship,  he  having  served  out  his  term. 

uIn  testimony  whereof,  I  have  hereto  signed  my  name,  and 
caused  the  seal  of  State  to  be  affixed,  at  the  city  of  Austin,  this 
29th  day  of  April,  A.  D.  1885. 
"By  the  Governor:  John  Ireland, 

"J.  W.  Baines,  Governor  of  Texas. 

"Secretary  of  State." 
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The  defendant's  fifteenth  bill  of  exception  states  the  objection  to 
the  charter  of  pardon  to  be  that  it  does  not  describe  the  offense  of 
which  Polser  was  convicted;  that  the  pardon  describes  the  convic- 
tion to  have  been  for  "cow  stealing,"  and  to  have  been  obtained  by 
the  State  at  the  September  term,  1878,  whereas  the  conviction  was 
for  the  theft  of  a  steer,  and  was  obtained  at  the  Jane  term,  1878. 
The  same  bill  of  exceptions  complained  that  the  State  was  per- 
mitted to  show  by  the  records  that  the  June  term,  1878,  of  the  dis- 
trict court  of  Dallas  county  began  in  June  and  closed  in  November, 
and  that  Polser  was  convicted  in  September  of  that  term;  farther, 
that  the  State  was  permitted  to  prove  by  the  district  clerk  of  Dallas 
county  that  there  had  never  been  bat  the  one  felony  conviction  of 
the  proposed  witness  Polser,  in  the  district  court  of  Dallas  county, 
and  farther,  that  the  State  was  permitted  to  ask  Polser  if  he  had 
been  confined  in  the  penitentiary  upon  more  than  one  felony  con- 
viction, and  Polser  was  permitted  to  reply  that  he  had  not.  There- 
upon the  court  held  the  charter  of  pardon  sufficient,  the  examination 
of  Polser  was  resumed;  and  he  testified  substantially  as  he  did  on 
the  former  trial  of  this  case. 

Of  the  witnesses  who  testified  for  the  .State  on  the  former  trial, 
Messrs.  Minton,  Tooley,  Gliser,  Maddox  and  Lanham  testified  upon 
this  trial  for  the  State,  and  in  substance  the  same  as  they  testified 
upon  the  former  trial.  In  addition  to  the  witnesses  named,  the 
State  introduced  upon  this  trial  bat  two  Witnesses,  Charley  Carter 
and  Sam  Lazee. 

Carter  testified,  in  substance,  that  he  had  gone  to  bed  in  his  room 
up-stairs  over  his  father's  saloon,  situated  opposite  the  Stock  Yard's 
Saloon,  when  the  fatal  shot  was  fired.  The  shot  was  followed  by  a 
cry  of  distress  on  the  street.  Looking  out  at  his  window  he  saw  a 
man  mount  a  grey  horse  just  south  of  the  side  door  of  the  Stock 
Yard's  Saloon,  and  ride  off  rapidly,  south,  and  towards  Main  street 
The  man  who  was  shot  went  into  Harlbat's  hotel. 

Lazee  testified,  for  the  State,  that  he  was  working  at  the  restau- 
rant adjoining  the  Stock  Yard  Saloon  at  the  time  of  the  killing. 
Witness  saw  deceased  and  Joe  Polser  quarreling  in  front  of  the 
saloon  late  that  night  George  Herndon,  Ike  Hunnicutt  and  George 
Waller  were  present.  Herndon  waived  his  band  to  deceased  to  get 
back.  Witness  went  back  into  the  restaurant  to  wait  on  a  cus- 
tomer, and,  while  thus  engaged,  heard  the  fatal  shot.  About  fifteen 
minutes  had  elapsed  between  the  quarrel  spoken  of  and  the  pistol 
shot.  Witness  did  not  see  defendant  in  the  saloon  while  deceased 
and  Polser  were  quarreling.  He  saw  defendant  about  the  saloon  at 
a  previous  hour  of  the  night    The  State  closed. 
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The  defendant  introduced  a  number  of  witnesses  who  testified 
that  the  deceased  was  a  quarrelsome,  fighting  man,  when  drunk,  but 
they  could  not  affirm  that  he  was  a  dangerous  man*  Other  wit- 
nesses testified  that,  when  in  liquor,  the  deceased  was  not  only 
quarrelsome,  but  dangerous.  Other  witnesses  for  the  defense  testi- 
fied that  the  reputation  of  the  State's  witness  Polser  for  truth  and 
veracity  was  bad. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

R.  B.  Seay  filed  an  able  brief  and  argument  for  the  appellant. 

J.  27.  BurUj  Assistant  Attorney-General,  for  the  State. 

Whits,  Presiding  Judos.  This  is  the  second  appeal  taken  in  this 
case,  the  first  being  from  a  conviction  for  murder  of  the  first  degree, 
with  a  life  term  in  the  penitentiary  assessed  as  the  punishment 
(Hunnicutl  v.  The  State,  18  Texas  Ct.  A  pp.,  498);  this  present  being 
from  a  conviction  for  murder  of  the  second  degree,  with  the  pun- 
ishment affixed  at  twenty  years  in  the  penitentiary. 

Many  questions  of  an  interesting  character  are  presented  in  the 
record,  but  we  propose  to  discuss  only  such  as  may  become  impor- 
tant upon  another  trial,  remarking  in  passing  that  such  as  are  not 
discussed  are  not  considered  as  presenting  errors  of  a  radical  or  re- 
versible character. 

1.  Defendant  applied  for  a  change  of  venue  on  account  of  the  ex- 
istence of  such  prejudice  against  him  that  he  could  not  get  a  fair 
and  impartial  trial  in  the  county  where  the  prosecution  originated 
and  was  pending;  this  being  one  of  the  statutory  grounds  provided 
for  in  article  578,  Code  of  Criminal  Procedure.  Twelve  compurga- 
tors supported  defendant's  affidavit  as  to  the  existence  and  charac- 
ter of  the  prejudice  against  him.  W.  H.  W.  Smith,  the  sheriff  of 
Dallas  county,  made  a  counter-affidavit,  directly  controverting  and 
attacking  the  means  of  knowledge  of  defendant's  compurgators  with 
reference  to  the  matter  stated  in  the  application,  and  expressly  de- 
nying the  existence  of  such  prejudice  against  defendant  as  that  he 
could  not  obtain  a  fair  and  impartial  trial  in  Dallas  county.  This 
counter-affidavit  was  sufficient  under  the  statute  to  attack  the  means 
of  knowledge  of  the  compurgators  and  to  raise  and  present  the  issue 
o!  "prejudice"  or  "no  prejudice,"  so  as  to  authorize  the  introduc- 
tion of  evidence  on  the  issue  in  order  that  it  might  be  tried  and 
determined  by  the  court.    (Code  Crim.  Proa,  art.  583;  Davis  v.  The 
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State,  19  Texas  Ct.  App.,  201 ;  Pierum  v.  The  State,  decided  at  the 
present  term.  It  was  not  error  to  overrule  exceptions  made  to  the 
sufficiency  of  said  counter,  attacking  affidavit,  nor  was  it  error  to 
overrule  the  application  for  a  change  of  venue. 

2.  As  to  dying  declarations,  a  sufficient  predicate  was  laid  by 
both  the  witnesses  Gliser  and  Tooley  for  their  admission  in  evidence. 
When  the  admissibility  of  Gliser's  evidence  of  dying  declarations 
(the  jury  having  been  retired)  was  being  inquired  into  by  the  court, 
and  after  the  witness  had  6tated  the  circumstances  attending  the 
making  of,  and  what  these  declarations  were,  defendant's  counsel 
proposed  to  disprove  the  statements  made  by  said  witness  by  other 
witnesses,  and  the  court  held  that  such  proof  was  not  permissible  at 
that  time,  but  could  be  made  by  way  of  impeachment  of  the  wit- 
ness before  the  jury.  We  are  of  opinion  that  the  court  did  not  err, 
but  on  the  contrary  announced  the  proper  practice.  If  a  proper 
statutory  predicate  was  laid  by  the  witness  (Code  Crim.  Proa,  art. 
748),  it  was  the  duty  of  the  court  to  admit  the  evidence.  As  to  the 
credibility  of  the  witness  testifying  to  the  declarations,  that  was  a 
matter  exclusively  within  the  province  of  the  jury,  and  the  court 
would  not  have  been  authorized  to  have  ruled  out  evidence  other- 
wise admissible,  upon  the  ground  that  the  witness  was  not  worthy 
of  credit 

Nor  was  it  error  to  admit  the  evidence  of  the  witness  Maddox  in 
this  connection.  The  fact  that  the  wounded  man  was  continually 
asking  the  doctor  "  to  do  something  for  him,"  does  not  controvert 
his  belief  of  the  statement  he  first  made  to  the  witness  Tooley, — 
"  Oh,  my  God,  Mr.  Tooley,  I  am  killed," — or  the  fact  that  he  was 
conscious  of  his  dying  condition ;  but  to  our  minds  it  only  evidences 
a  desire  to  have  the  doctor  do  what  he  could  to  alleviate  his  suffer- 
ings. Intensity  of  pain  frequently  prompts  those  conscious  that 
they  must  die  to  request  others  to  kill  them  to  relieve  them  of  their 
sufferings,  and  in  extremity  of  physical  suffering  it  is  but  natural 
that  such  an  one  should  desire  all  the  palliation  or  relief  possible, 
though  he  may  know  that  death  is  inevitable  in  a  short  time.  De- 
ceased had  stated  that  he  was  dying, —  was  killed, —  before  Maddox 
was  present,  and  the  fact  that  Maddox  heard  no  such  statements 
after  he  arrived  is  no  evidenoe  that  a  change  had  taken  place  in  the 
deceased's  mind  as  to  his  hopes  of  recovery. 

3.  Objection  was  made  to  the  pardon  offered  in  connection  with 
the  witness  Polser,  who  was  an  ex-convict  Two  objections  were 
urged :  1st.  That  the  pardon  misrecited  the  offense  for  which  the 
witness  had  been  convicted  and  served  a  term  in  the  penitentiary ; 
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and  2d,  that  there  was  a  variance  between  the  date  of  the  convic- 
tion and  that  stated  in  the  pardon.  The  witness  had  been  convicted 
at  the  Jane  term,  1878,  of  the  district  court  of  Dallas  county,  of 
"  theft  of  a  steer."  The  pardon  was  for  a  conviction  for  "  cow  steal- 
ing" at  the  September  term,  1878,  of  the  district  court.  Whilst  it 
has  been  held  that  if  a  pardon  misrecites  the  offense,  that  would 
render  it  inoperative  (1  Whart.  Grim.  L.  (5th  ed.),  §  766,  and  note; 
Hunnicuit  v.  The  State,  18  Texas  Ct.  App.,  521),  we  cannot  say  that 
the  offense  is  misrecited  in  this  instance.  In  common  parlance  and 
acceptation  we  cannot  but  say  that  "  theft  of  a  steer  "  is  not  em- 
braced in  the  general  charge  of  "  cow  stealing."  It  was  shown  by 
proof  that  the  witness  had  never  been  but  once  convicted  and  sen- 
tenced to  the  penitentiary  in  the  district  court  of  Dallas  county. 
"The  rule  is,  in  the  absence  of  fraud,  a  pardon  will  be  good  though 
it  states  the  date  of  the  conviction  incorrectly,  if  it  was  intended  to 
cover  and  does  cover  the  particular  offense."  (1  Bishop's  Grim.  L., 
§906;  Hunnicutt  v.  The  State,  18  Texas  Ct.  App.,  521.)  Under 
the  facts  as  shown,  we  are  of  opinion  the  pardon  was  valid  and  re- 
stored the  competency  of  the  witness. 

4.  Objection  was  further  made  to  the  competency  of  the  witness 
Polser,  and  a  motion  was  made  to  withdraw  and  exclude  his  testi- 
mony from  the  jury,  because  this  witness  had,  on  the  day  after  the 
homicide,  stated  before  the  grand  jury  that  he  himself  had  com- 
mitted the  homicide,  and  that,  after  he  had  been  placed  in  jail  for 
the  killing,  two  members  of  the  grand  jury  told  him  that  if  he  would 
change  his  testimony  and  state  that  he  did  not  do  the  killing,  he 
would  be  turned  loose, —  whereupon  he,  Polser,  again  went  before  the 
grand  jury  and  testified  that  he  did  not  do  the  killing  but  that 
defendant  Hunnicutt  did.  Wherefore  it  was  insisted  that  the  wit- 
ness was  a  bribed  witness,  and  that  his  testimony  should  have  been 
excluded  from  the  jury.  The  matters  stated  are  such  as  should 
have  been  submitted  to  the  jury  as  affecting  the  credibility  of  the 
witness;  they  were  not  properly  addressed  to  the  court  either  as  to 
the  competency  of  the  witness  or  the  admissibility  of  the  evidence. 
Having  received  a  valid  pardon,  as  above  shown,  the  facts  com- 
plained of  did  not  render  him  incompetent  to  testify  under  any  of 
the  conditions  named  in  the  statute  (Oode  Orim.  Proa,  art.  730), 
and  it  was  for  the  jury  alone  to  pass  upon  the  credibility  of  the 
witness  and  the  weight  of  his  testimony. 

5.  After  the  State  had  dosed  its  testimony  the  defendant  moved 
the  court  to  require  the  State  to  introduce  as  witnesses  three  other 
parties  who  were  shown  to  have  been  present  at  and  eye-witnesses 
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to  the  shooting, —  to  wit,  George  Waller,  John  Herndon  and  Ike 
Hunnicutt,  and  it  was  urged  as  ground  for  the  motion  that  the  only 
eye-witness  of  the  transaction  called  to  testify  by  the  prosecution 
was  the  witness  Polser,  who  was  an  ex-convict,  who  had  admitted 
that  be  himself  had  done  the  killing,  and  who  afterwards  had  agreed 
to  testify  otherwise  under  a  contract  of  immunity.  Upon  this  point 
the  writer,  in  what  follows,  expresses  alone  his  individual  views. 

In  his  work  on  Criminal  Pleading  and  Practice,  Mr.  Wharton 
says,  "  the  prosecution  is  not  at  liberty  to  put  in  part  of  the  evi- 
dence making  out  its  case  and  then  rest.  It  is  hound,  under  ordi- 
nary circumstances  and  when  this  can  bo  done  without  undue 
cumulation  of  testimony,  to  call  the  witnesses  present  at  the  com- 
mission of  the  act  which  is  the  subject  of  the  indictment'1  (Whart 
Crim.  PI.  &  Prac.  (8th  ed.),  §  565.)  In  his  work  on  criminal  evidence, 
the  same  learned  author  says:  "The  prosecution  is  usually  bound  to 
call  all  the  attainable  witnesses  to  a  transaction  which  is  the  sub- 
ject of  examination.  Thus,  on  a  trial  for  murder  where  the  widow 
and  daughter  of  the  deceased  were  present  at  the  time  when  the 
fatal  blow  was  supposed  to  have  been  given,  and  the  widow  was 
examined  on  the  part  of  the  prosecution,  Patteson,  J.,  directed  the 
daughter  to  be  called  also,  although  her  name  was  not  on  the  in- 
dictment, and  she  had  been  brought  to  the  assizes  by  the  other  side. 
'Every  witness,'  be  said,  who  was  present  at  a  transaction  of  this 
sort  ought  to  be  called ;  and  even  if  they  give  different  accounts  it 
is  fit  that  the  jury  should  hear  the  evidence  so  as  to  draw  their  own 
conclusion  as  to  the  rear  truth  of  the  matter/'  (Wharfs  Crim. 
Evid.  (8th  ed.),  §  448.)  The  body  of  this  text  is  taken  from  the 
rules  announced  in  Roscoe's  Cr.  Evid.  (7th  ed.),  p.  135. 

In  Hurd  v.  The  People^  25  Mich.,  405,  it  is  said,  "  the  prosecution 
in  a  criminal  case  is  not  at  liberty,  like  a  plaintiff  in  a  civil  case,  to 
select  out  a  part  of  an  entire  transaction  which  makes  against  a  de- 
fendant, and  then  put  the  defendant  to  proof  of  the  other  part,  so 
long  as  it  appears  at  all  probable  from  the  evidence  that  there  may 
be  any  other  part  of  the  transaction  undisclosed,  especially  if  it  ap- 
pears to  the  court  that  the  evidence  of  the  other  portion  is  attain- 
able. .  .  .  The  English  rule  goes  so  far  as  to  require  the 
prosecutor  to  produce  all  present  at  the  transaction,  though  they 
may  be  near  relatives  of  the  prisoner.  Doubtless  where  the  num- 
ber present  is  very  great,  the  production  of  a  part  of  them  might 
be  dispensed  with  after  so  many  had  been  sworn  as  to  lead  to  the 
inference  that  the  rest  would  be  merely  cumulative,  and  there  is  no 
ground  to  suspect  an  intent  to  conceal  a  part  of  the  transaction. 
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Whether  the  rule  should  be  enforced  in  all  oases,  as  where  those  not 
called  are  near  relatives  of  the  prisoner,  or  some  other  special  cause 
for  not  calling  exists,  we  need  not  determine;  but  certainly,  if  the 
facts  stated  by  those  who  are  called  show  prima  facie  or  even 
probable  reason  for  believing  that  there  are  other  parts  of  the  trans, 
action  to  which  they  have  not  testified,  and  which  are  likely  to  be 
known  by  other  witnesses  present  at  the  transaction,  then  such 
other  witnesses  should  be  called  by  the  prosecution,  if  attainable, 
however  nearly  related  to  the  prisoner." 

In  The  State  v.  Magoon,  50  Vermont,  333,  it  is  said :  "  In  crim- 
inal prosecutions  the  State  is  bound  to  produce  and  use  all  witnesses 
within  reach  of  its  process,  of  whatever  character,  whose  testimony 
will  throw  light  upon  and  characterize  the  transaction  under  in- 
quiry, whether  it  tends  to  convict  or  acquit  the  respondent,  and 
hence  it  is  not  to  be  prejudiced  by  the  character  of  the  witnesses  it 
produces  and  uses.  The  public,  in  whose  interest  the  prosecution  is 
carried  forward,  has  as  much  interest  in  establishing  the  innocence 
of  the  respondent,  if  he  be  innocent,  as  his  guilt  if  he  be  guilty." 

It  does  occur  to  me,  if  there  ever  was  a  case  in  which  the  rules 
above  announced  should  obtain,  the  one  at  bar  was  the  case.  The 
prosecution  was  claiming  a  conviction  mainly  upon  the  testimony  pf 
a  felon,  whose  competency  had  to  be  restored  by  pardon  before  be 
could  even  testify.  Then  again,  he  was  the  self-confessed  murderer 
himself,  and  his  confessions  had  been  twice  sworn  to  by  him, —  at 
the  inquest  and  in  the  grand  jury  room;  and  on  this  trial  he  testi- 
fied, moreover,  that  he  had  been  promised  immunity  if  he  would 
change  his  testimony.  Such  testimony,  coming  from  such  a  source 
and  flowing  through  suoh  a  tainted  channel,  does  not  commend 
itself  as  satisfactory  or  conclusive  in  the  absence  of  other  attainable 
evidence,  which  might  be  adduced  with  reference  to  the  transaction. 
It  may  be  that  these  other  eye-witnesses  are  incompetent,  but  this 
is  not  shown  by  the  record.  If  kinsmen  of  defendant,  that  did  not 
disqualify,  however  much  it  might  have  affected  their  evidence  in 
the  minds  of  the  jury.  Polser  'may  have  sworn  the  truth  notwith- 
standing these  adverse  appearances  against  him.  It  cannot  be  said 
he  was  corroborated  by  the  confessions  of  defendant  as  testified  to 
by  the  State's  witness  Minton,  and  that  between  the  two  the  whole 
res  gestw  of  the  transaction  was  developed,  and  that  it  was  unneces- 
sary to  adduce  other  evidence.  In  some  very  material  respects  the 
confessions  differ  from  Polser's  statement.  The  confessions  make  a 
case  of  defense  against  a  direct  assault  upon  defendant;  whilst  Pol- 
ser's statement  proves  a  shooting  in  his,  Polser's,  defense.  Besides 
Vol.  XX -41 
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this,  the  rale  is  well  settled  that  deliberate  and  voluntary  confes- 
sions of  guilt  should  be  received  and  weighed  with  great  caution, 
because  liable  to  misconstruction,  easily  fabricated,  and  often,  though 
false,  difficult  to  contradict.  {Gay  v.  The  Stats,  2  Texas  Ct.  Appu, 
127;  Walker  v.  The  State,  2  Texas  Ct  App.,  326;  Thueton  v.  The 
State,  18  Texas  Ct.  App.,  26.) 

But  it  may  be  urged  that  defendant  could  hare  put  these  same 
witnesses  upon  the  stand  to  prove  the  facts  they  knew,  and  thereby 
establish  by  them,  if  he  could  do  so,  the  falsity  of  Poker's  evidence 
and  his  own  innocence.    To  force  him  to  do  so  "  would  be  to  de- 
prive the  defendant  of  the  benefit  of  the  presumption  of  innocence, 
and  to  throw  upon  him  the  burden  of  proving  his  innocence.    It  is 
the  tee  gestae,  or  the  whole  transaction,  the  burden  of  which  rests 
upon  the  prosecution,  so  far  at  least  as  evidence  is  attainable.     It  is 
that  which  constitutes  the  prosecutor's  case,  and  as  to  which  the 
defendant  has  the  right  of  cross-examination ;  it  is  that  which  the 
jury  are  entitled  to  have  before  them,  and  until  this  is  shown  it  is 
difficult  to  see  how  any  legitimate  inference  of  guilt,  or  of  the  degree 
of  the  offense,  can  to  drawn."    {Hard  v.  The  People,  25  Mich, 
404.)  •  Under  the  peculiar  circumstances  of  this  case  the  writer  is  of 
opinion  that  defendant's  motion  to  compel  the  State  to  put  these 
Other  eye- witnesses  upon  the  stand  was  reasonable  and  should  have 
been  granted.    These  are  the  individual  views  of  the  writer  upon 
this  point. 

6.  On  the  former  appeal  in  this  case  the  charge  of  the  court  was 
held  to  be  erroneous  in  restricting  the  right  of  defendant  to  kill 
solely  for  the  prevention  of  murder.  It  was  said,  "a  person  when 
attacked  need  not  resort  to  other  means  than  killing,  where  the  as- 
sault by  the  deceased  indicated  an  intention  either  to  murder,  maim 
or  inflict  serious  bodily  injury,  but  may  kill  at  once  and  with  the 
most  effective  means,  without  resort  to  other  means  for  the  preven- 
tion of  the  injury."  {Hunnioutt  v.  The  State,  18  Texas  Ct.  App.,  498.) 
In  his  charge  to  the  jury  in  this  case  the  learned  judge  upon  this 
point  instructed,  with  reference  to  the  two  phases  of  the  case  pre- 
sented by  the  evidence,  as  follows,  viz.:  "If  defendant  killed  F.  £. 
Umphress,  and  if,  when  he  fired  the  fatal  shot,  said  TJmphress  was 
making  an  attack  upon  Joe  Polser  which  reasonably  indicated  to 
defendant  that  said  Polser  was  then  and  there  in  danger  of  death 
or  serious  bodily  injury  at  the  hands  of  said  Umphress,  then  such 
killing  would  be  justifiable  homicide,  because,  under  such  circum- 
stances, defendant  or  any  other  person  had  the  right  to  kill  said 
Umphress  to  prevent  said  threatened  injury  to  Joe  Polser.     And  if 
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you  believe  that  the  killing  occurred  under  these  circumstances,  you 
will  acquit  defendant;  and  if  you  have  a  reasonable  doubt  as  to 
whether  the  killing  ocourred  under  these  circumstances,  you  will 
acquit  the  defendant. 

"  If  defendant  did  kill  F.  E.  Umphress,  and  if,  when  he  killed 
him,  said  Umphress  was  in  the  act  of  making  an  attack  upon  de- 
fendant which  reasonably  indicated  to  the  mind  of  defendant  that 
aaid  Umphress  was  about  to  kill  defendant,  or  was  about  to  infliot 
upon  defendant  some  serious  bodily  injury,  then,  under  such  circum- 
stances, defendant  would  have  the  right  to  kill  him,  and  the  killing 
would  be  in  self-defense.  And  if  you  have  a  reasonable  doubt  as 
to  whether  the  killing  occurred  under  these  circumstances,  you  will 
acquit  the  defendant." 

These  instructions  are  in  strict  conformity  with  the  law  as  an- 
nounced above  in  our  previous  opinion.  There  is  a  subsequent  pap* 
agraph  of  the  charge,  however,  which  is  in  direct  conflict  with  these 
instructions,  and  which  deprives  defendant  of  his  right  to  kill  on 
reasonable  expectation  or  fear  of  death  or  serious  bodily  injury, 
without  a  previous  resort  to  all  other  means;  and  a  special  requested 
instruction  correcting  this  conflicting  and  contradictory  charge  was 
refused  by  the  court. 

It  is  insisted  that  a  party  is  not  justifiable  in  taking  life  simply  "  to 
prevent  serious  bodily  injury"  until  he  has  first  resorted  to  all  other 
means  for  the  prevention  of  the  injury.  It  is  said  that  the  only 
cases  in  which  homicide  is  justifiable  under  our  Code  are  those  enu- 
merated in  article  570,  and  these  are  for  the  prevention  of  "  murder, 
rape,  robbery,  maiming,  disfiguring,  castration,  arson,  burglary  and 
theft  at  night,9'  eta ;  that  in  every  other  case  of  "  violent  assault  or 
attack"  article  572  applies;  and  that,  in  accordance  with  said  arti- 
cle, all  other  means  must  be  resorted  to  for  the  prevention  of  tho 
injury,  before  the  killing  is  justified  in  law.  The  position  is  that 
article  574  is  but  a  part  of,  and  intended  alone  to  qualify,  articlo 
572.  One  of  the  positions  assumed  is  that  the  word  "  attack  "  is 
for  the  first  time  used  in  article  572,  and  that,  because  article  574 
gives  the  requisites  of  "  the  attack,"  therefore  it  must  refer  only  to 
said  article  572. 

The  speciousness  and  fallacy  of  this  position  is  easily  seen  when 
we  reflect  that  it  is  impossible  to  conceive  how  a  party  could  com- 
mit any  of  the  personal  injuries  mentioned  in  article  570,  such  as 
murder,  eta,  unless  he  did  so  by  an  u attack."  All  the  personal 
injuries  mentioned  in  article  570  are  injuries  which  can  alone  be  in* 
flicted  by  means  of  an  "attack."    Article  574  reads:  "The  attaok 
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tipoft  the  person  of  an  individual,  in  order  to  justify  hbmicide,  must 
be  such  as  produces  a  reasonable  expectation  or  fear  of  death  or  1 
4eri6tis  bodily  injury."  A  party  is  about  to  murder  me,  that  is,  he 
is  making  an  attack  upon  me  which  produces  a  reasonable  expecta- 
tion or  fear  of  death, —  it  may  be  murder  or  it  may  not, —  it  rea- 
sonably appears  to  me  that  whatever  it  is  I  may  expect  and  I  do 
fear  death  from  it:  must  I  sacrifice  my  life  in  stopping  to  debate 
dhd  determine  the  question  of  murder  or  no  murder?  And  must  I 
bunt  round  for  other  means,  and  perhaps  lose  my  life  in  doing  so, 
before  taktag  my  assailant's  life?  If  this  be  the  law,  theft  article  I 
570,  Which  justifies  slaying  to  prevent  murder,  is  entirely  abrogated 
rind  ft  a  delusion  and  a  fraud.  My  assailant  is  about  to  inflict  seri- 
ous bodily  injury  upon  me;  my  expectation  that  he  is  going  to  do 
to  ft  reasonable;  bis  attack  may  disfigure  me  of  maim  me;  I  cannot 
tell  Whether  it  will  or  not.  Am  I  to  wait  until  his  intention  is  pat 
beyond  all  dotibts  by  the  loss  of  a  limb  or  an  eye,  or  the  breaking 
of  toy  taose;  6r  must  I  resort  to  all  other  means,  and  in  doing  so 
sacrifice  day  limb,  eye,  or  the  shape  of  my  nose,  before  I  can  take 
his  life  to  prevent  the  injury?  If  such  is  the  law,  theh  article  570, 
tfith  teg&rd  to  maiming  or  disfiguring,  may  be  rendered  entirely 
worthless  and  nugatory.  A  reasonable  expectation  or  fear  of  death 
at  the  hands  of  another  who  fe  making  an  unlawful  or  violent 
attack  upon  me  is  a  reasonable  expectation  or  fear  of  murder,  and 
I  have  a  tight  to  kill  upon  such  reasonable  appearances  without  re- 
porting to  othet  means.  And  so  of  serious  bodily  injury.  It  is 
impossible  to  tell  Whether  the  violent  and  unlawful  attack  is  going 
to  st6p  short  of  Maiming  or  disfiguring;  I  know  it  is  going  to  pro- 
duct Seriotm  btidily  injury  unless  I  meet  it  promptly;  and  in  order 
t6  prevent  it  I  have  the  right  to  kill  without  resorting  to  other 
means.  An  afcsault  and  battery,  causing  pain  or  bloodshed,  is  ade- 
quate bause  sufficient  to  reduce  a  homicide  from  murder  to  man- 
slaughter. (Code  Crim.  Proa,  art  597.)  If  this  be  so,  then  one 
causing  serious  bodily  injury  in  reason  should  justify  the  homicide. 
We  are  df  Opinion  that  article  574  was  never  intended  solely  as 
an  addenda  to  ot  qualification  of  article  572,  though  it  may  be  ap- 
plied to  it,  but  that  it  was  intended  as  an  independent  declaration 
With  regard  16  the  law  of  self-defense,  which  should  be  applied  to 
all  attacks  producing  a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  injury.  It  is  but  folly  to  contend  that  it  is  no  part  of 
the  Article  570,  because  there  are  two  or  more  articles  intervening, 
presenting  different  aspects  of  the  law  of  justifiable  homicide.  Just 
to  well  contend  that  article  573,  which  declares  that  retreat  is  not 
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necessary,  is  also  inapplicable  to  article  570,  because  thus  separated 
from  it.  It  will  hardly  be  contended,  we  imagine,  that  article  573 
should  not  be  given  in  charge  on  a  trial  for  murder  where  self- 
defense  was  claimed  in  justification  under  article  570. 

But  we  will  not  pursue  the  discussion  further.  This  question  bag 
been  discussed  time  and  again,  and  has  become  fixed  and  settled  in 
the  jurisprudence  of  this  State  by  the  following  authorities:  Blake 
v.  The  State,  3  Texas  Ot.  App.,  588;  Ainsworth  v.  The  State,  8  Texas 
Ct  App.,  538;  Kendall  v.  The  State,  8  Texas  Qt.  App.,  577;  Bright 
v.  The  State,  10  Texas  Ct.  App.,  68;  Foster  v.  The  Stat*,  \\  Texas 
Ct.  App.,  105;  Jordan  v.  The  State,  11  Texas  Ct.  App.,  448.;  Boddy 
v.  The  State,  14  Texas  Ct.  App.,  540;  Branch  v.  The  State,  15  Texas 
Ct.  App.,  103;  Short  v.  The  State,  15  Texas  Ct.  App.,  376;  Qilly  y. 
The  State,  15  Texas  Ct.  App.,  301 ;  Sterling  v.  The  State,  16  Texaa 
Ot.  App.,  356;  Cartwright  v.  The  State,  16  Texas  Ot.  App.,  *7*j 
Morgan  v.  The  State,  16  Texas.  Ct.  App.,  595;  Jones  v.  TJ\e  Qtote,  17 
Texas  Ct.  App.,  611 ;  Sunnicutt  v.  Tlie  State,  18  Texas  Ot,  App., 
522.  We  believe  these  decisions  to  be  correct,  and  if  they  were  not 
we  would  be  indisposed  at  this  day  to  overrule  them. 

The  two  instructions  quoted  above  from  the  charge  of  the  court 
were  correct  and  in  harmony  with  these  decisions,  and  the  court 
erred  in  confusing  and  neutralizing  them  by  a  subsequent  paragraph 
of  the  charge,  and  should  have  given  the  first  special  requested  iar 
struction  of  defendant. 

For  the  errors  we  have  pointed  out  in  the  charge,  the  judgmeat  is 
reversed  and  the  cause  remanded. 

DISSENTING  OPINION  OF   HTOT,  J. 

Hihzt,  Judge.  This  is  a  conviction  for  murder  of  the  second  de- 
gree, with  the  penalty  fixed  at  confinement  in  the  penitentiary  for 
the  term  of  twenty  years.  I  will  not  discuss  the  points  in  the  order 
in  which  they  are  presented  in  the  brief  of  counsel,  but  will  notice 
such  as  are  deemed  important 

First  in  regard  to  the  action  of  the  court  below  upon  the  applica- 
tion for  change  of  venue.  Appellant  moved  for  a  change  because 
of  so  great  a  prejudice  against  him  in  the  county  of  the  prose- 
cution that  he  could  not  obtain  a  fair  and  impartial  trial  This 
application  was  supported  by  affidavit  signed  by  twelve  citizens  of 
Dallas  county.  An  issue  was  formed  by  the  filing  of  a  oounter-affi- 
davit  of  W.  EL  W.  Smith,  to  the  effect  that  the  means  of  knowledge 
of  defendant's  compurgators  were  not  such  as  would  authorize  the 
inference  that  such  prejudice  did  exist.     This  affidavit  was  excepted 
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to  by  appellant  upon  the  ground  that  it  neither  denied  the  credibil- 
ity of  the  compurgators,  nor  their  means  of  knowledge. 

The  statute  upon  this  subject  is  somewhat  vague  and  indefinite. 
It  says,  "the  credibility  of  the  persons  making  affidavit  for  change 
of  venue,  or  their  means  of  knowledge,  may  be  attacked  by  the  affi- 
davit of  a  credible  person,  and  the  issue  thus  formed  shall  be  tried 
and  determined  as  the  law  and  the  facts  shall  warrant"  (Italics 
ours.) 

It  is  insisted  by  counsel  for  appellant  that  the  affidavit  of  Smith 
does  not  attack  the  means  of  knowledge  of  the  compurgators.  Now 
just  in  what  language  this  must  be  done  is  not  stated  in  the  statute, 
nor  is  the  form  prescribed.  Smith  swears  "that  the  means  of 
knowledge  of  the  parties  signing  the  supporting  affidavit  is  confined 
to  their  particular  neighborhood,  which  does  not  include  the  whole 
county,  and  that  their  means  of  knowledge  is  besides  limited,  they 
not  being  acquainted  with  the  sentiments  of  the  people  of  Dallas 
county  about  the  matter  contained  in  said  motion ; "  "  and  that  in 
fact  there  is  no  such  prejudice  in  Dallas  county  as  will  prevent  de- 
fendant's obtaining  a  fair  and  impartial  trial." 

This  is  evidently  an  attack  upon  the  means  of  knowledge  of  the 
persons  supporting  the  application.  It  is  true  that  it  does  not  state 
in  terms  that  the  means  of  knowledge  is  not  sufficient,  or  is  insuffi- 
cient; but  the  facts  are  given  without  such  conclusion.  This  we 
think  is  sufficient. 

The  only  important  question  presented  in  the  record  is  that  relat- 
ing to  the  charge  of  the  court  upon  the  question  of  self-defense. 
After  giving  a  most  careful  consideration  to  all  the  supposed  errors, 
I  am  of  the  opinion  that  there  was  no  such  error  committed  upon 
the  trial  of  this  case  as  will  require  a  reversal  of  the  judgment,  unless 
there  be  error  in  the  charge  upon  the  doctrine  of  self-defense. 

The  court  in  effect  charged  the  jury  that,  if  the  killing  was  to 
prevent  the  offense  of  murder,  maiming  or  disfiguring,  the  party 
killing  was  not  required  to  resort  to  all  other  means  to  prevent  the 
threatened  injury;  and  further,  in  effect,  that  if  the  killing  was  to 
prevent  the  infliction  of  serious  bodily  injury,  then  in  such  case  the 
party  killing  must  resort  to  all  other  means  to  prevent  the  injury. 

Let  us  concede  for  the  argument  that  there  is  evidence  tending  to 
show  that  deceased  was  in  the  act,  when  shot,  of  inflicting  upon 
defendant  serious  bodily  injury,  and  hence  the  charge  upon  this  sub* 
j&ct  was  not  abstract,  did  the  charge  of  the  court  under  discussion 
contain  the  law?  The  writer  was  very  muoh  entertained  by  the  dis- 
cussion of  this  case.    Counsel  for  appellant  stated  the  issue  clearly 
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and  sharply,  and  rested  their  case  on  this  point,  npon  a  long  line  of 
decisions  of  this  court.  Mr.  J.  C.  Kearby,  assisting  the  State,  argued 
the  cause  for  the  prosecution,  and  in  his  argument  he  fearlessly  bat 
courteously  denied  the  correctness  of  the  opinions  of  this  court  upon  • 
this  subject.  This  is  well  and  commendable;  for  if  in  error,  this 
court  should  be  informed  of  it  in  plain  language,  so  that  if  oonvinced 
of  the  error  it  may  be  corrected  at  the  earliest  moment.  By  this 
discussion  I  have  been  led  to  review  the  subject,  giving  to  it;my 
most  earnest  and  searching  investigation,  and  will  now  proceed  to 
give  my  views  upon  the  question  presented;  which  is,  was  the  charge ' 
of  the  court  correct?  « 

Upon  this  subject,  as  upon  nearly  all  others  relating  to  law,  light  > 
can  be  gathered  from  the  common  law.    When  the  common  law  is  .' 
looked  to  we  find  that  to  prevent  murder  the  party,  before  killing 
his  adversary,  was  required  not  only  to  resort  to  all  other  means  to 
prevent  the  threatened  crime,  but  was  to  retreat  to  the  wall.    Now,  < 
what  change,  if  any,  has  our  Code  made  upon  the  common  law  upon 
this  subject.    1  answer,  1st,  that  in  no  case  when  the  person  or  • 
property  is  unlawfully  attacked  is  the  party  bound  to  retreat  in  * 
order  to  avoid  the  necessity  of  killing  his  assailant.    But  the  ques- 
tion is,  under  what  state  of  facts  can  the  party  assaulted  kill  the  * 
assailant  without  resorting  to  all  other  means  to  prevent  the  threat-  • 
ened  injury?    Or  under  what  state  of  case  must  the  party  assaulted 
resort  to  all  other  means  to  prevent  the  injury? 

It  is  evident  that  if  the  homicide  be  committed  to  prevent  any 
of  the  offenses  named  in  article  570,  Penal  Code,  the  party  killing 
would  not  be  required  to  resort  to  other  means  to  prevent  the  com- 
mission of  these  or  either  of  these  offenses;  for  our  statute  specific-  i 
ally  enumerates  the  circumstances  under  which  a  killing,  to  prevent 
either  of  the  offenses  named  in  said  article,  must  take  place  in  order 
to  justify  the  homicide.    It  provides,  1st:  It  must  reasonably  ap- 
pear by  the  acts,  or  by  words  coupled  with  the  acts,  of  the  person  < 
killed,  that  it  was  the  purpose  and  intent  of  such  person  to  commit  » 
one  of  the  offense*  above  named.    (Italics  mine.) 

When  must  the  killing  take  place?  The  killing  must  take  place 
while  the  person  hilled  was  in  the  act  of  committing  the  offense. 
What  offense?  Evidently  one  of  the  offenses  named  in  article  570; 
or  after  some  act  done  by  him  showing  evidently  an  intent  to  com- 
mit such  offense.  The  provisions  in  subdivisions  3,  4,  5,  6,  7,  8  and 
9  of  article  570  will  not  be  discussed  because  not  applicable  to  the > 
facts  of  this  case.  But  it  will  be  seen  by  article  570,  and  its  subdi- 
visions, that  the  exact  circumstances  are  set  forth  under  which  a 
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homicide,  to  prevent  one  of  the  offenses  named  in  such  article,  will 
be  justified,  and  it  is  obvious  that  the  party  killing,  to  prevent  one 
of  these  offenses,  is  not  required  to  resort  to  other  means  to  prevent 
the  commission  of  the  threatened  offense,  because  nothing  of  the 
sort  is  required  by  the  Code,  which  evidently  intended  to  enumer- 
ate —  set  forth  —  all  the  acts  necessary  to  be  done  by  the  slayer  in 
order  to  his  justification  in  killing  the  aggressor.  And  it  is  by 
virtue  of  this  fact  —  this  enumeration  of  the  circumstances  under 
which  the  killing  must  take  place  —  that  the  common  law  rule  re- 
quiring the  party,  before  killing,  to  resort  to  all  other  means  to  pre- 
vent the  offense  threatened  is  abrogated.  And  it  is  equally  evident 
that  this  common  law  rule  is  abolished  only  in  the  cases,  under  the 
state  of  facts,  distinctly  named  in  the  Code,  and  which  are  found  in 
article  570. 

This  question  arose  in  the  Horbach  case,  43  Texas,  252,  and  in 
treating  of  the  subject  Chief  Justice  Roberts  says  that,  by  article 
572,  "it  is  intended  to  provide  the  rule  that  when  any  other  unlaw- 
ful and  violent  attack  is  made  than  one  in  which  the  acts  of  the 
deceased  manifest  the  intention  to  murder  or  maim,  or  to  commit 
rape,  robbery,  arson  or  theft  at  night,  defendant  is  required  to  re- 
sort to  all  other  means  before  killing  his  assailant  to  prevent  the 
injury.    Why?    Because  in  such  an  attack  it  is  presumed  that  there 
may  be  time  and  opportunity  to  resort  to  other  means."    (Italics 
mine.)    But,  as  provided  for  under  the  preceding  article  570,  where 
at  the  time  of  the  killing  some  acf,  has  been  done  by  deceased  shoe- 
ing evidently  an  intent  to  commit  such  offense  (murder  or  maiming, 
etc.),  then  and  there,  in  that  event,  the  party  thus  attacked  need  not 
resort  to  other  means  before  killing  his  assailant;  because  it  is  pre- 
sumed in  such  a  case  that   the  party's  safety  depends  upon  hi* 
prompt  action  in  killing  his  adversary.     Thus,  when  an  unlawful 
and  violent  assault  is  committed,  the  degree  and  character  of  the 
injury  intended  by  the  assailant,  as  then  indicated  by  his  acts,  then 
done,  is  made  the  test  of  whether  the  party  attacked  may  at  once 
kill,  or  must  resort  to  all  other  means  f;or  the  prevention  of  the  in- 
jury before  killing."    Chief  Justice  Roberts  here  most  evidentlj 
asserts  the  rule  that  to  relieve  the  party  killing  from  the  necessity 
of  resorting  to  all  other  means  before  killing  to  prevent  the  injury, 
it  must  be  to  prevent  one  of  the  offenses  named  in  article  570,  and 
that  in  all  other  cases,  or  to  prevent  any  other  unlawful  and  violent 
attack,  resort  must  be  made  to  all  other  means  before  killing. 

We  find,  therefore,  that  our  statute,  in  article  570,  has  departed 
from  the  common  law  in  two  respects:    1.  No  retreat    2*  If  to 
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prpyent  murder,  rape,  robbery,  maiming,  disfiguring,  castration, 
arson,  burglary,  and  theft  at  night,  or  where  the  party  slain  in  dis- 
guise is  engaged  in  any  attempt,  by  word,  gesture  or  otherwise,  to 
alarm  some  other  person  or  persons  and  put  them  in  bodily  fear, 
the  slayer  is  not  required  to  resort  to  other  means,  but  may  kill  at 
once. 

Homicide  is  not  only  justifiable  in  the  prevention  of  the  offenses 
named  in  article  570,  but  is  also  justifiable  in  the  protection  of  the 
person  or  property  against  any  other  unlawful  and  violent  attack 
besides  those  mentioned  in  article  570.  Under  what  circumstances! 
If  the  unlawful  and  violent  attack  be  any  other  than  those  mentioned 
in  article  570,  and  is  made  upon  the  person  or  property,  in  such  case 
all  other  means  must  be  resorted  to  for  the  prevention  of  the  injury, 
and  the  killing  must  take  place  while  the  person  killed  is  in  the  very 
act  of  making  such  unlawful  and  violent  attack. 

Now,  if  it  is  not  the  intention  of  the  party  killed  to  commit  one 
of  the  offenses  named  in  article  570,  but  to  make  an  unlawful  and 
violent  attack  upon  the  person  or  property  of  another,  under  this 
state  of  case  article  572  gives  the  right  to  slay,  holding  the'  slayer 
harmless  if  he  slays  the  aggressor  under  certain  prescribed  circum- 
stances. They  are  that  he  must  resort  to  all  other  means  before 
killing  to  prevent  the  injury,  and  he  must  slay  while  the  assailant; 
is  in  the  act  of  making  such  unlawful  and  violent  attack.  And 
this  is  not  all;  our  statute  is  very  cautious  upon  this  subject.  It  de- 
scribes the  nature  and  character  of  the  attack  upon  the  person^ 
and  is  very  minute  in  setting  out  the  circumstances  under  which  a 
homicide  will  be  justifiable  when  committed  in  the  protection  oi 
property.    But,  back  to  the  attack  upon  the  person. 

The  attack  upon  the  person  of  an  individual,  in  order  to  justify 
homicide,  must  be  such  as  produces  a  reasonable  expectation  or  fear 
of  death  or  serums  bodily  injury.  It  will  be  noticed  that  to  prevent 
one  of  the  offenses  named  in  article  570  the  degree  and  character  of 
the  injury  intended  by  the  assailant,  as  indicated  by  his  acts  then 
done,  is  made  the  test  of  whether  the  party  may  at  once  kill  the 
assailant,  or  must  resort  to  other  means  for  the  prevention  of  the 
injury  before  killing  him.  Not  so  under  article  572,  because  article 
574  gives  the  right  to  slay  when  done  under  the  circumstances 
named  in  article  572,  whether  the  assailant  intended  to  murder  or 
endanger  the  life  of  the  person  killing  or  not.  If  the  attack  be  such 
as  to  produce  a  reasonable  expectation  er  fear  of  death,  whether  the 
assailant  intended  to  take  life  or  not,  then  the  party  is  justified  in 
killing;  and  if  the  attack  be  of  such  a  character  as  to  produce  in 
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the  mind  of  the  slayer  a  reasonable  expectation  or  fear  of  soma 
serious  bodily  injury,  if  he  kills  under  the  circumstances  named  in 
article  572  he  will  be  justified 

This  is  the  rule  at  common  lair,  and  in  this  as  in  article  570  the 
party  is  not  bound  to  retreat.  No  retreat  here  constitutes  the  only 
departure  from  the  common  law. 

Before  leaving  this  subject  I  desire  to  make  an  observation  on  the 
Horbach  case.    In  that  case  there  was  evidence  in  the  record  tend- 
ing to  show  that  deceased  intended  to  murder  or  maim  the  defend- 
ant Horbach.    This  being  the  case,  the  charge  of  the  court  was 
evidently  wrong;  because  it  required  Horbach  to  resort  to  all  other 
means  to  prevent  the  injury  before  killing,  as  well  in  a  case  for  the 
prevention  of  murder  and  maiming  as  in  a  case  to  prevent  any  other 
unlawful  and  violent  attack,  thus  blending  articles  570  and  572;  and 
Chief  Justice  Roberts,  discussing  this  matter,  says:  "  This  confusion 
from  blending  the  two  rules  might  have  been  obviated  by  giving 
the  third  charge  asked  by  defendant's  counsel,  which  was  refused 
by  the  court  only  upon  the  ground  that  it  was  deemed  to  have  been 
substantially  given.    This  third  charge  was  intended  to  separate 
the  rules  contained  in  the  different  articles." 

Again,  I  wish  to  call  attention  to  an  expression  of  Jndge  Roberts 
in  regard  to  article  574.  He  says  that  "  the  proposition  stated  in 
the  charge,  to  wit:  that  the  attack  so  made  was  of  suoh  a  nature 
as  to  have  produced  in  the  mind  of  this  defendant  a  reasonable  ex- 
pectation  or  (ear  of  death  or  serious  bodily  injury,  is  not  contained 
in  article  572."  This  is  true;  it  is  not  a  part  of  said  article;  but 
does  it  not  qualify  said  article?  Does  it  not  describe  the  attack 
therein  mentioned?  I  think  so,  nor  do  I  believe  that  Judge  Roberts 
intended  to  intimate  to  the  contrary. 

I  therefore  conclude: 

First.  That  when  it  reasonably  appears  to  the  party  killing  tbat 
it  was  the  intention  of  the  assailant  to  commit  the  crime  of  murder, 
rape,  robbery,  maiming,  disfiguring,  castration,  arson,  burglary,  and 
theft  at  night,  it  is  not  required  of  the  party  killing  to  resort  to 
other  means  for  the  prevention  of  the  crime,  but  he  may  act  in- 
stantly. But,  if  it  does  not  reasonably  appear  to  the  party  killing 
that  it  was  the  intention  of  the  person  killed  to  commit  one  of  these 
offenses,  then,  to  be  justified,  the  party  killing  must  resort  to  all 
other  means  before  killing,  to  prevent  the  injury. 

It  therefore  follows  tbat  if  the  attack  upon  the  person  of  an  indi- 
vidual be  such  as  to  produce  a  reasonable  expectation  or  fear  of 
some  serious  bodily  injury  less  than  rape,  maiming,  disfiguring  or 
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castration,  to  justify,  the  party  killing  must  resort  to  all  other 
means  before  killing,  to  prevent  the  injury,  and  must  kill  while  the 
person  killed  is  in  the  very  act  of  making  such  attack 

I  have  written  several  opinions  holding  a  contrary  doctrine,  but 
I  am  now  convinced  that  I  was  in  error  and  take  this  opportunity 
to  correct  the  same;  and  I  think  that  the  cases  in  conflict  with  the 
views  herein  expressed  should  be  overruled. 

I  do  not  agree  to  the  proposition  that  th6  State  could  be  forced 
by  the  defense  to  introduce  as  witnesses  Waller,  Hunnicutt  and 
Herndon. 

Upon  this  subject  Mr.  Bishop  says:  "  In  general  a  party,  whether 
State  or  defendant,  may  exercise  his  choice  either  to  call  or  decline 
any  competent  witness.  .  .  .  Some  courts  deem  that  a  prose- 
cuting officer  ought,  in  murder  or  other  like  crimes,  to  call  as  wit- 
nesses all  who  were  present  at  the  transaction,  whatever  be  the 
nature  of  their  testimony;  others  regard  it  properly  within  his  dis- 
cretion to  produce  such  and  such  only  as  he  thinks  best." 

With  the  last  mentioned  rule  I  concur.  If  it  has  ever  been  the 
practice  in  this  State  to  force  the  State  to  call  all  the  witnesses  to 
the  transaction,  I  am  not  aware  of  such  practice.  Such  a  rule  would 
work  serious  injury  to  the  State  and  tend  to  confusion. 

Let  us  suppose  that  there  were  present  friends  and  relatives  of  the 
defendant,  as  was  so  in  this  case, —  Ike  Hunnicutt  being  a  brother 
and  Herndon  a  cousin  by  marriage, —  or  persons  of  notoriously  bad 
reputation  for  truth.  The  State  introduces  them ;  they  swear  to 
facts  exonerating  defendant.  Other  witnesses  are  introduced,  but 
they  all  are  the  witnesses  for  the  State.  By  introducing  them,  their 
character  for  truth  and  veracity  is  indorsed  by  the  State,  and,  to 
convict,  their  evidence  must  be  destroyed.  'I  hi  j  cannot  be  done  by 
proof  of  general  bad  character  for  truth.  1  could  enlarge  upon 
this  subject  but  deem  it  unnecessary,  the  above  observations  being 
very  suggestive. 

We  have  very  carefully  considered  the  other  points  presented  by 
counsel,  but  do  not  think  it  necessary  to  discuss  them  here, —  believing 
it  will  be  found  that,  if  not  all  of  them  have  been  passed  upon  by 
this  court,  at  least  such  have  been  as  require  serious  attention. 

That  the  evidence,  if  the  witnesses  are  worthy  of  credit,  is  suffi- 
cient to  support  the  verdict,  there  can  be  no  doubt,  and  the  jury 
whose  duty  it  was,  have  passed  upon  the  credibility  of  the  witnesses, 
and  from  the  verdict  they  must  have  believed  them. 
The  judgment  should  be  affirmed. 

Reversed  and  remanded. 
[Opinion  delivered  March  20,  1886.] 
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[No.  2054.] 
Henry  Harris  v.  The  State. 

Burglary— Intent— Charge  of  the  Court.— In  order  to  constitute  burg- 
lary, the  intent  to  commit  theft  (or  a  felony)  must  exist  at  the  very  time  the 
house  is  entered.  Wherefore,  when  the  indictment  alleged  the  intent  to 
have  been  to  commit  the  crime  of  theft,  the  trial  court  erred  in  omitting 
and  refusing  a  charge  to  .the  effect  that  if  the  defendant  first  conceived  the 
intent  to  steal  after  he  entered  the  house,  he  should  be  acquitted. 

Appeal  from  the  District  Court  of  Rusk.  Tried  below  before 
the  Hon.  J.  G.  Hazlewood. 

The  conviction  in  this  case  was  for  the  burglary  in  day-time  of 
the  roorq  of  one  S.  J.  Brandon,  in  Rusk  county,  Texas,  on  the  6th 
day  of  November,  1885.  A  term  of  three  years  in  the  penitentiary 
was  assessed  against  the  appellant. 

S.  J.  Brandon  was  the  first  witness  for  the  State.  He  testified 
that  be  lived  in  Henderson,  Busk  county,  Texas.  A  pair  of  shoes 
belonging  to  the  witness  were  taken  from  his  room,  in  Henderson, 
on  or  about  November  5,  1885.  The  theft  was  perpetrated  in  the 
day-time.  The  room  from  which  the  shoes  were  taken  was  one  of  the 
upper  floor  rooms  over  the  Neal,  Hill  &  Co.  building,  and  was  occu- 
pied by  the  witness  and  J.  M.  Wilson.  The  witness  last  saw  those 
shoes  in  the  room  described  about  11  o'clock  on  Thursday  night, 
November  5, 1885.  He  first  missed  them  between  7  and  8  o'clock 
on  the  night  of  Friday,  November  6, 1885.  The  shoes  were  number 
seven  and  a  half  in  size,  and  of  the  pattern  known  as  kangaroo 
shoes.  The  witness  bought  them  from  Blanton  &  Nennelly.  They 
were  worth  about  $5  when  taken. 

The  defendant  was  in  the  habit  of  going  to  the  witness's  room  to 
get  witness's  clothes  for  the  purpose  of  having  them  washed.  He 
usually  called  for  the  clothes  on  Monday,  and  generally  brought 
them  back  late  in  the  week.  Defendant's  wife  was  employed  to  do 
the  witness's  washing,  and  defendant  knew  where  the  key  to  wit* 
lias's  room  was  kept  hanging.  He  went  to  the  room  and  collected 
witness's  clothes  frequently  during  the  absence  of  the  witness.  The 
witness  was  the  last  person  to  leave  the  room  on  Friday,  November 
6,  1885.  He  locked  the  door  and  left  the  key  in  its  usual  place. 
The  room  door  was  unfinished  on  the  outside,  and  the  key  was  kept 
hung  on  an  upright  piece  on  the  side,  and  could  not  be  seen  until 
the  door  in  the  hall  was  passed.  The  door  described  was  the  only 
means  of  entering  the  room.    The  defendant  had  the  witness's  con- 
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sent  to  enter  his  room  only  to  get  and  return  bis  washing.  The 
defendant  did  not  have  witness's  permission  to  enter  the  room  on 
Friday,  November  6,  1885.  No  one  had  witness's  consent  to  take 
the  shoes.  Defendant  brought  the  witness's  washing  home  on 
Thursday  evening. 

On  the  Monday  following,  the  witness  saw  the  defendant  attd 
asked  him  if  he  had  been  in  his  room  during  Friday.  He  replied 
that  he  bad  not,  but  that  he  was  at  Mr.  Gunkle's  room  on  that  da^. 
He  told  the  witness  that  the  pair  of  shoes  he  then  had  on  (an  old 
pair)  were  the  same  shoes  he  wore  to  Overton.  Witness  next  feaw 
the  defendant  at  the  examining  trial,  when  he  had  on  the  same  pair 
of  old  shoes.  Witness's  clothes  were  brought  home  on  Thursday 
night,  the  night  before  the  theft,  and  witness  wore  some  of  them 
that  night  to  the  musical  club.  Witness  did  not  know  how  many 
articles  oi  clothing  were  taken  out  or  brought  back.  He  had 
missed  none  of  the  articles  of  clothing.  If  defendant  brought  any 
articles  of  clothing  to  witness's  room  on  Friday,  witness  did  not 
know  it. 

Cross-examined,  the  witness  stated  that  the  defendant  was  au- 
thorized to  go  into  his  room  and  get  his  clothes  to  be  washed,  and 
to  return  them,  and  generally  did  so  without  conferring  with  the 
witness.  Witness  and  an  officer  searched  the  defendant's  house  on 
Monday  after  the  theft,  but  found  no  shoes.  Defendant  authorized 
the  search  of  his  house.  A  kangaroo  shoe  was  a  soft,  kid  leather 
shoe,  leather  soles,  and  single  low,  flat  heel.  Defendant  came  to 
witness's  room  and  got  witness's  washing  on  the  Monday  after  the 
theft. 

J.  M.  Wilson,  the  next  witness  for  the  State,  testified  that  he, 
with  S.  J.  Brandon,  occupied  the  room  from  which  the  shoes  were 
taken.  The  witness  did  not  give  bis  consent  to  the  defendant  to 
enter  the  room. 

Cross-examined,  the  witness  stated  that  he  usually  got  up  from 
bed  before  Brandon.  Jim  Holloman's  wife  was  doing  witness's 
washing  at  the  time  of  the  theft  of  Brandon's  shoes.  The  witness 
could  not  remember  the  day  of  the  week  on  which  his  washing  was 
generally  brought  in,  but  knew  that  he  generally,  if  not  invariably, 
took  his  washing  to  his  room  himself.  Witness  could  not  recollect 
that  his  washing  came  home  on  the  Friday  the  shoes  were  stolen. 
Witness  did  not  think  he  went  back  to  the  room  after  he  left  it  in 
the  morning  during  the  Friday  of  the  theft.  He  had  no  recollec- 
tion of  ever  sending  his  boy  to  his  room  with  clothes. 

Doctor  Hays  testified,  for  the  State,  that  his  office  was  situated 
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in  the  same  building  in  which  Brandon's  room  is  located.  While 
witness  was  standing  in  the  doorway,  down  stairs,  on  Friday,  No- 
vember 6,  1885,  he  saw  the  defendant  go  up  the  stairway  of  the 
said  building.  The  witness  went  to  the  foot  of  the  stairway  to  see 
if  the  defendant  wanted  him,  and  saw  the  defendant  turn  towards 
Brandon's  room  at  the  bead  of  the  stairway.  Witness  bad  no  rec- 
ollection of  seeing  the  defendant  any  more  on  that  day.  Defendant 
had  a  bundle  in  his  hand  as  be  went  up  stairs.  Witness's  office  was 
on  the  opposite  side  of  the  ball,  up  stairs,  from  Brandon's  room. 

Porter  Sherwood  testified,  for  the  State,  that  he  was  a  conductor 
on  the  H.  &  O.  Railroad,  and  was  on  duty  on  Friday,  November  6, 
1885.  He  had  in  his  employ  at  that  time  a  brakeman  named 
Charley  Bean.  Witness  left  Henderson  about  4  o'clock  on  the  even- 
ing of  November  6,  1885.  At  that  time  the  witness  had  a  pair  of 
kangaroo  shoes,  just  like  a  pair  owned  by  S.  J.  Brandon,  which  he 
bought  from  Blanton  &  Nennelly.  Just  after  leaving  Henderson 
the  witness  observed  a  negro  standing  on  the  platform  between  the 
passenger  coach  and  the  caboose.  That  negro  had  on  a  pair  of 
kangaroo  shoes  just  like  those  owned  by  the  witness  and  Brandon. 
Witness  observed  them  because  it  was  an  unusual  thing  to  see  a 
negro  wearing  shoes  of  that  character.  Witness  could  not  identify 
the  defendant  as  the  negro  he  saw  wearing  the  shoes  described,  on 
the  occasion  referred  to. 

Charley  Bean  testified,  for  the  State,  that  he  was  a  brakeman  on 
the  train  of  which  Porter  Sherwood  was  conductor.  Witness,  while 
standing  at  the  brake  on  the  platform  between  the  passenger  coach 
and  the  caboose,  on  November  6, 1885,  saw  the  defendant,  wearing 
a  pair  of  fine  shoes,  just  like  a  pair  owned  by  Mr.  Sherwood.  Mr. 
Sherwood  passed  from  the  coach  to  the  caboose  while  the  witness 
and  defendant  were  standing  on  the  platform.  Witness  afterwards 
heard  that  Mr.  Brandon  lost  a  pair  of  shoes. 

Cross-examined,  the  witness  stated  that  defendant  went  back  to 
Henderson  on  Monday. 

Lewis  Hudson  testified,  for  the  State,  that  he  saw  the  defendant  at 
the  depot  in  Henderson  on  Friday,  November  6,  1885.  Defendant 
then  had  on  a  pair  of  very  nice  shoes,  such  as  the  witness  had  never 
seen  before  unless  at  Nennelly's.  The  shoes  were  a  tight  fit,  and 
were  the  subject  of  some  conversation  between  the  witness  and  the 
defendant.  Defendant  said  that  he  got  the  shoes  from  Chap.  High* 
tower,  at  Barthold's.  He  said  that  he  wasgoing  to  Overton.  When 
he  came  back  from  Overton  defendant  bad  on  a  different  pair  of 
shoes.     Witness  asked  him  what  he  had  done  with  the  shoes  he 
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wore  off.  He  replied  that  they  were  rather  tight  on  his  feet,  and 
he  had  traded  them  off.  He  then  told  witness  that  he  had  been 
visiting  his  nncle  near  Long  view.  The  shoes  defendant  wore  off  on 
Friday  were  second-hand  shoes, —  that  is,  they  had  been  worn. 

O.  C.  Hightower  testified,  for  the  State,  that  he  was  generally 
called  Chap.  Hightower.  He  was  a  clerk  in  Barthold's  store.  Bar- 
thold  had  never  kept  snch  a  shoe  as  that  lost  by  Brandon,  and  wit- 
ness had  never  sold  such  a  shoe  to  the  defendant. 

Mr.  Gnnkle  testified,  for  the  State,  that  he  clerked  for  S.  J.  Bran- 
don, and  occupied  a  room  in  the  Meyer  building  in  Henderson, 
Texas.  Defendant  was  not  in  witness's  room  on  Friday,  November 
6,  1885.  Witness  always  carried  his  room  key  with  him.  Defend- 
ant always  brought  witness's  clothes  to  him  at  the  store,  and  wit- 
ness always  took  them  to  the  room  himself. 

Sheriff  Rogers  testified,  for  the  State,  that  he  saw  the  defendant 
wearing  a  very  fine  pair  of  close-fitting  shoes,  on  the  train  on  Fri- 
day, November  6,  1885. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  27.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  burglary.  It  appears 
from  the  record  that  two  parties  occupied  and  controlled  the  house 
alleged  to  have  been  burglarized, —  J.  W.  Wilson  and  the  prosecutor, 
8.  J.  Brandon.  The  charge  is  that  appellant  entered  the  house 
with  intent  to  steal  the  property  of  Brandon ;  the  entry  was  alleged 
to  have  been  in  the  day-time.  The  wife  of  appellant  was  employed 
to  do  the  washing  of  Brandon,  and  the  defendant  was  in  the  habit 
of  getting  the  clothes  and  taking  them  out  to  be  washed,  and  of 
returning  them  when  washed. 

The  evidence  is  very  unsatisfactory  as  to  whether  the  appellant 
entered  the  house  with  intent  to  commit  the  theft,  or  whether  he 
entered  lawfully  and  conceived  the  intention  to  steal  the  shoes  after 
entering  the  house.  Now,  to  constitute  burglary  in  this  case,  the 
party  must  enter  the  bouse  with  intent  to  commit  theft.  This  in- 
tent must  accompany  —  prompt  —  the  entering.  We  are  treating 
of  this  case,  not  all  cases  of  burglary.  But,  in  all  cases  of  burglary, 
'  the  intent  to  commit  the  felony  must  accompany  the  entry. 
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This  being  the  law,  and  the  evidence  bearing  on  this  point  being 
so  vague,  the  counsel  for  defendant  requested  a  charge  "  that  if  the 
jury  believe  from  the  evidence  that  the  defendant  formed  the  intent 
to  steal  the  shoes  for  the  first  time  after  entering  the  house  or  room 
of  said  Brandon  and  Wilson  (if  you  believe  he  so  entered  and  stole 
said  shoes),  then  you  will  find  the  defendant  not  guilty."  This 
charge,  we  think,  was  demanded  by  the  circumstances  of  this  case. 
Nor  is  its  substance  given  in  the  general  charge. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remdtuUi 

[Opinion  delivered  March  17, 1886.] 


[No.  3063.] 

Jeff  Jack  v.  The  State. 

1.  Theft— Evidence — Presumption.— The  fact  that  the  accused  gayedifltewnt 
and  recently  stolen  articles  away  at  the  same  time  warrants,  if  unexplained, 
the  conclusion  that  they  were  stolen  at  the  same  time. 

&  Same. —  It  is  the  province  of  the  jury  to  determine  the  value  of  the  stolen  ir- 
tides  in  a  case  wherein  the  testimony  conflicts  on  that  point,  and,  if  the 
verdict  is  supported  by  sufficient  evidence,  it  will  not  be  disturbed  bythk 
court. 

8.  Sake —Circumstantial,  Evidence  — Charge  of  the  Court.— The  law  of 
oircumstantial  evidence  should  be  charged  only  in  cases  in  which  the  incul- 
patory evidence  is  wholly  of  a  circumstantial  character. 

4  Practice— New  Trial— Misconduct  of  the  Jury.— It  is  a  well  «ttkd 
rule  of  practice  that  misconduct  of  the  jury  will  not  be  ground  for  new  trill 
unless  it  be  shown  to  be  such  as  affected  the  fairness  and  impartiality  of  the 
trial.  See  the  opinion  in  extenao  for  misconduct  imputed  to  a  juror  and 
relied  upon  as  a  ground  for  new  trial,  held  insufficient.  Bat,  quart:  Was 
the  remark  of  the  impugned  juror  misconduct  within  the  meaning  of  fte 
statute?    Note  the  comments  of  the  court  on  the  question. 

Appeal  from  the  Criminal  District  Court  of  Galveston.  Tried 
below  before  the  Hon.  Gustave  Cook. 

The  conviction  in  this  case  was  for  the  theft  of  property  over  the 
value  of  $20,  from  M.  W.  Shaw,  the  owner,  in  Galveston  oonotf, 
Texas,  on  the  1st  day  of  August,  1885.  A  term  of  three  yean  ffl 
the  penitentiary  was  the  penalty  assessed  against  the  appellant 

Michael  W.  Shaw  was  the  first  witness  for  the  State.  He  testi- 
fied that  a  variety  of  articles  were  stolen  from  him  in  Galveston 
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county,  Texas,  between  Jane  1, 1885,  and  August  3, 1885.    Witness 
could  remember  of  those  articles  the  following: 

One  set  dinner  china,  valued  at $14.50 

One  caster,                       "      «• 6.00 

One  nickel-plated  watch,  chain  and  charm. value  9.00 

One  nickel-plated  watch "  6.00 

One  locket "  1.50 

One  necklace  and  locket "  6.00 

Two  sets  of  coral  jewelry "  $8.00  6.00 

One  pair  bracelets "  5.00 

One  pair  bracelets "  1.50 

One  lace  pin "  4.00 

One  pair  earrings "  2.00 

One  necklace "  2.00 

One  watch "  6.00 

One  watch  chain "  2.00 

One  watch  charm "  2.00 

Three  nickel  watches "    6.00  18.00 

One  gold  ring "  5.00 

Fifteen  cut-glass  tumblers "    50c,  7.50 

One  pen  and  penholder "  5.00 

The  witness  missed  the  articles  named  early  in  August,  1885. 
Shortly  after  they  were  missed  Ella  Jones  brought  the  set  of  dinner 
china  and  the  caster  to  the  witness.  All  of  the  other  articles  were 
recovered  by  the  witness  through  officer  James  Cahill.  Witness 
identified  all  of  the  articles  returned  to  him  by  Ella  Jones  and 
officer  Cahill  as  his  property.  They  were  all  taken  from  him  in 
Galveston  county,  Texas,  without  his  consent.  The  defendant  was 
employed  about  the  store  by  the  witness  as  porter.  Witness  did 
not  sell  him  any  of  the  articles  or  consent  for  him  to  take  any  of 
them. 

Ella  Jones  testified,  for  the  State,  that  the  defendant  gave  her  the 
dinner  set  of  china,  and  the  caster,  some  time  in  June,  1885.  He 
brought  the  china  and  the  caster  to  the  witness  at  the  same  time. 
Witness  asked  him  why  he  was  giving  her  such  expensive  articles, 
and  he  replied  that  he  wanted  to  give  her  something  nice.  He  then 
told  witness  that  he  bought  them  from  Mr.  Shaw.  He  afterwards 
told  the  witness  that  he  stole  them  from  Mr.  Shaw.  When  the 
defendant  confessed  to  witness  that  he  had  stolen  the  articles,.the 
witness  was  sick  and  unable  to  go  out.  As  soon  as  the  witness  was 
able,  she  took  the  articles  to  Mr.  Shaw,  and  told  him  where  she  got 
them.    Defendant  gave  witness  a  necklace  at  another  time.. 

Cross-examined,  the  witness  testified  that  she  could  read  and 
write.    She  had  a  quarrel  with  the  defendant  after  the  defendant 
told  her  that  be  had  stolen  the  china  and  caster.    She  was  sick 
Vol.  XX— 49 
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when  the  quarrel  occurred,  and  was  unable  to  go  oat  to  see  Mr. 
Shaw.  She  did  not  write  to  Mr.  Shaw,  nor  did  she  telephone  him 
anything  about  the  property  then  in  her  possession.  She  preferred 
seeing  Shaw  in  person.  She  sent  word  to  Shaw  to  come  to  see  her, 
and  Shaw  sent  her  word  to  come  and  see  him.  Witness  offered  to 
sell  the  articles,  but  that  was  before  defendant  told  her  that  he  stole 
them.  The  quarrel  had  nothing  to  do  with  witness's  return  of  the 
property  to  Shaw.  She  returned  it  to  Shaw  merely  because  de- 
fendant told  her  it  was  stolen  property.  Witness  and  defendant 
occupied  the  same  room  and  were  engaged  to  be  married,  and  had 
procured  a  marriage  license,  when  defendant  presented  her  the 
articles.  Witness  denied  that,  when  defendant  moved  to  6ns  Jef- 
ferson's house,  she  proposed  that  if  he  would  pay  her  $6,  she  would 
not  report  the  matter. 

Officer  Cahill  testified,  for  the  State,  that  he  got  the  articles  of 
jewelry,  except  the  penholder,  mentioned  in  the  indictment,  from 
Mr.  Ephraim,  the  pawnbroker.  The  penholder  he  got  from  Mr. 
Megei.  The  cut-glass  tumblers  witness  got  from  Ike  Rector.  All 
of  the  articles  described  were  turned  over  to  Mr.  Shaw  by  the  wit- 
ness.   Witness  identified  them  as  the  articles  now  in  court. 

Mr.  Ephraim  testified,  for  the  State,  that  he  identified  the  watches 
and  other  articles  of  jewelry  in  court  as  articles  which,  during  the 
last  six  months,  were  pawned  with  him  by  the  defendant,  and  the 
same  which  he  turned  over  to  Mr.  Cahill. 

Ike  Rector  testified,  for  the  State,  that  the  defendant  brought  the 
cut-glass  tumblers  in  evidence  to  his  place  as  a  sample,  some  time  in 
the  summer  of  1885.  Witness  told  defendant  that  he  did  not  want 
the  glasses,  as  they  were  too  fine  for  his  business.  Defendant  said 
that  they  could  be  bought  cheap  of  Shaw.  Witness  turned  them 
over  to  officer  Cahill. 

Matilda  Jack  testified,  for  the  defense,  that  Ella  Jones,  the  wit- 
ness who  testified  in  this  case,  was  the  kept  mistress  of  the  defend- 
ant for  some  time.  Defendant  and  Ella  were  engaged  to  be 
married.  The  marriage  license  was  secured,  but  the  marriage  was 
never  consummated,  because  of  a  quarrel  which  separated  the  de- 
fendant and  Ella.  Ella  sent  the  caster  to  the  witness's  house  by 
Oeorge  Wilson,  offering  to  sell  the  same.  Witness  declined  to  pur* 
chase  them.  Ella  made  an  efforE  to  sell  the  caster  and  the  china  set 
to  the  witness's  sister,  Lucy  Perkins,  now  living  in  Brazoria  county. 
Ella  knew,  when  she  offered  to  sell  the  Baid  articles,  that  they  had 
been  stolen.  She  told  defendant  at  the  time  of  the  difficulty  be- 
tween them  that  she  would  "  fix  him,"  and  that  no  other  woman 
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could  get  him,  defendant  At  another  time  Ella  threatened  to  send 
the  defendant  to  Huntsvtlle  (the  penitentiary). 

Q.  W.  Wilson  testified,  for  the  defense,  that  he  was  the  person 
who,  at  Ella  Jones's  request,  took  the  caster  to  Matilda  Jack's  resi- 
dence for  the  purpose  of  selling  it  to  Matilda.  The  proposed  sale 
fell  through,  Ella  knew  at  that  time  that  the  caster  was  stolen 
property.  The  witness  heard  Ella  Jones  threaten  to  "fix"  the  de» 
fendant,  and  to  send  him  to  Huntsvillc,  shortly  after  the  difficulty 
between  her  and  defendant.  Ella  offered  also  to  keep  the  matter  of 
the  theft  secret  if  defendant  would  pay  her  $6.  Witness  lived  with 
defendant  and  Ella  while  defendant  was  keeping  Ellaas  his  mistress. 

Tom  Jack  testified,  for  the  defense,  that  he  was  the  father  of  the 
defendant.  He  often  heard  Ella  Jones  threaten  to  send  defendant 
up  the  road.  He  heard  Ella  make  those  threats  after  her  quarrel 
with  the  defendant.  She  was  angry,  and  evidently  meant  what  she 
said. 

Mr.  Renicke  testified,  for  the  defense,  that  the  crockery  and  caster 
in  evidence  were  worth  between  fourteen  and  fifteen  dollars,  and 
the  tumblers  about  $5.  Mr.  Labadie  estimated  the  value  of  the 
articles  named  at  not  exceeding  $15. 

Joseph  Eeenan  and  William  Bitter  testified  that  they  had  had  the 
defendant  employed  in  their  saloons  as  porter.  He  frequently  had 
opportunities  to  steal.  They,  supported  the  defendant's  reputation 
for  honesty,  and  stated  that  they  knew  it  to  be  good. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  L*  Wilson,  for  the  appellant 

J.  27.  Burto,  Assistant  Attorney-General,  for  the  State* 

Willsok,  Jtrnon.  I.  Defendant  gave  the  crockery  and  the  caster 
to  the  witness  Helen  Jones  at  the  same  time.  This  fact  is  sufficient 
to  warrant  the  conclusion  that  he  took  these  articles  at  one  and  the 
same  time. 

IL  As  to  the  value  of  the  crockery  and  caster  the  evidence  is 
conflicting.  Shaw,  the  owner  of  the  articles,  testified  that  their 
market  value  exceeded  $20,  while  other  witnesses  placed  their  value 
at  less  than  $20.  It  was  for  the  jury  to  determine  the  question  of 
value,  and  there  being  evidence  supporting  the  verdict)  this  court 
will  not  disturb  the  finding  of  the  jury. 

IH.  This  conviction  does  not  rest  alone  upon  circumstantial  evi* 
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dence.  Defendant  told  the  witness,  Helen  Jones,  that  he  had  stolen 
the  crockery  and  caster  from  Mr.  Shaw.  Hence  the  omission  of 
the  court  to  charge  in  relation  to  circumstantial  evidence,  or  to 
charge  fully  npon  that  subject,  was  not  error. 

IV.  It  appears  from  defendant's  motion  for  a  new  trial,  and  the 
testimony  taken  in  relation  thereto,  that  while  the  jury  were  delib- 
erating upon  their  verdict  a  member  thereof  stated,  in  the  hearing 
of  some  of  the  other  members,  that  he  had  once  been  robbed  by  a 
porter.  It  is  urgently  insisted  by  counsel  for  defendant  that  this 
deprived  the  defendant  of  a  fair  and  impartial  trial,  because  it  was 
proved  on  the- trial  that  at  the  time  defendant  committed  the  theft 
for  which  be  was  being  tried,  he  was  employed  in  the  capacity  of 
porter,  by  Shaw,  the  owner  of  the  goods  stolen.  The  juror  who 
made  the  statement  complained  of  insisted  that  defendant  should 
be  more  severely  punished  because  be  committed  the  theft  while 
serving  as  a  porter.  He  insisted  upon  assessing  the  punishment  at 
four  years'  confinement  in  the  penitentiary,  but  finally  agreed  to 
the  period  of  three  years.  Nine  of  the  jurors  who  tried  the  case 
testified  before  the  court  upon  the  hearing  of  the  motion  for  new 
trial,  and  each  of  the  nine  stated  positively  that  their  verdict  was  not 
influenced  by  the  statement  complained  of,  but  that  they  agreed  to  the 
term  of  imprisonment  fixed  by  the  verdict  without  being  in  the  least 
induced  to  do  so  by  said  statement.  It  further  appears  that  said  state- 
ment was  not  made  by  said  juror  until  after  the  jury  had  agreed  upon 
a  verdict  of  guilty,  and  that  several  of  said  jury,  before  said  state- 
ment was  made,  were  in  favor  of  fixing  the  punishment  at  three 
years9  confinement  in  the  penitentiary,  and  some  were  in  favor  of 
making  it  four  years,  while  two  were  at  first  in  favor  of  making  it 
two  years.  It  very  conclusively  appears  from  the  testimony  of  the 
jurors,  that  the  statement  complained  of  did  not  and  could  not 
have  influenced  the  verdict  upon  the  question  of  the  defendant's 
guilt,  and  it  is  also  clear  that  the  jurors  who  heard  the  statement 
were  not  influenced  thereby  in  assessing  the  punishment.  It  is 
well  settled  in  this  State  that  misconduct  of  the  jury  will  not  be 
ground  for  a  new  trial,  unless  it  is  shown  to  be  such  as  has  affected 
the  fairness  qnd  impartiality  of  the  trial.  (Jack  v.  The  State,  86 
Texas,  1 ;  Johnson  v.  The  State,  27  Texas,  758;  Austin  v.  The  State, 
42  Texas,  855;  Ansohioks  v.  The  State,  6  Texas  Ct.  App.,  534; 
Allen  v.  The  State,  17  Texas  (X  App.,  637.) 

Y.  But  we  are  not  prepared  to  say  that  the  statement  of  the 
juror,  complained  of,  constituted  misconduct  such  as  the  law  contem- 
plates as  a  ground  for  new  trial,  even  if  it  did  have  the  effect  to 
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increase  the  defendant's  punishment.  The  statement  had  no  refer- 
ence whatever  to  the  question  of  defendant's  guilt,  and  could  in  no 
way  have  affected  the  determination  of  that  issue.  It  was  a  state- 
ment made  by  way  of  argument,  explaining  the  juror's  reasons  for 
being  in  favor  of  assessing  a  greater  punishment  than  in  ordinary 
cases  of  theft.  He  had  himself  suffered  loss  by  theft  committed  by 
bis  porter,  and  he  thought  that  this  class  of  employees  should 
be  dealt  with  severely  when  they  stole  the  property  of  their  em- 
ployers, because  they  were  trusted,  and  could  not  be  watched  and 
detected  as  others  could  be  in  whom  no  such  confidence  was  re- 
posed. We  have  found  no  decision  in  this  or  any  other  State  which 
goes  to  the  extent  of  holding  such  statements  to  be  misconduct. 
It  seems  to  us  that  it  would  be  a  dangerous  and  exceedingly  per- 
nicious practice  for  the  courts  to  permit  the  sanctity  of  the  jury 
room  to  be  invaded,  and  jurors  to  be  interrogated  as  to  the  argu- 
ments used  in  their  deliberations,  and  the  influence  of  such  arguments 
upon  their  minds,  and  the  reasons  and  considerations  upon  which 
their  verdicts  were  based.  There  might  arise,  perhaps,  an  extreme 
ease  in  which  such  a  practice  would  be  tolerated  to  prevent  flagrant 
wrong  and  injustice,  but  this  court  would  not  be  willing  to  sanction 
the  procedure  unless  it  should  manifestly  appear  that  the  ends  of 
justice  imperatively  demanded  it.  If  it  were  permitted  to  attack 
and  set  aside  a  verdict  because  of  arguments  and  reasons  advanced 
and  urged  by  jurors  in  their  deliberations  thereon,  it  would  destroy 
free  discussion  and  interchange  of  opinions  among  jurors.  It  would 
open  the  door  to  a  searching  inquiry  in  relation  to  every  act  and 
word  which  transpired  in  the  jury  room,  and  would  subject  each 
individual  juror  to  be  placed  upon  trial  before  the  oourt  to  answer 
for  the  soundness  and  propriety  of  the  opinions  expressed  by  him 
in  the  jury  room. 

There  is  no  warrant  in  the  law  for  such  a  practice.  "While  by  our 
Code  it  is  competent  to  prove  misconduct  by  the  voluntary  affidavit 
of  a  juror  (Code  Crim.  Proa,  art.  777,  subdiv.  8),  it  is  nowhere  in- 
timated even  that  jurors  can  be  brought  into  court  by  process  and 
compelled  to  go  upon  the  witness  stand  and  testify  as  to  arguments 
used,  opinions  expressed,  and  votes  given  by  jurors  in  the  jury  room. 
Before  the  adoption  of  our  Code,  the  affidavit  of  a  juror  was  not 
admissible  to  prove  even  misconduct  in  the  jury  {Cannon  v.  The 
State,  3  Texas,  31),  and  such  affidavits  have  never  been  regarded 
with  favor  by  the  courts.  {Hodges  v.  The  State,  6  Texas  Ct.  App., 
615.) 
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We  are  of  tbe  opinion  that  the  court  did  not  err  in  overruling 
defendant's  motion  for  a  new  trial,  and  that  there  is  no  error  in  the 
conviction;  wherefore  it  is  affirmed. 

Affirmed. 

[Opinion  delivered  March  17, 1886.] 


[No.  2064.] 
Cybilla  Wilson  t>.  The  State. 

Theft— Intent— Chabqe  of  the  Ooubt— Evidence,— To  support  aooaTfo- 
tion  for  theft  it  must  appear  from  the  evidence  that  the  intent  to  steal  ex- 
isted at  the  very  time  of  the  taking.  If  the  fraudulent  intent  did  not  exist 
at  the  time  of  the  taking,  the  subsequent  appropriation  of  the  property  does 
not  constitute  theft.  See  the  statement  of  the  case  for  proof  in  a  theft  case 
which  demanded  of  the  trial  court  a  pertinent  and  affirmative  application 
of  the  rule,  and  note  special  instructions  upon  the  question,  the  refusal  of 
which  is  held  to  be  error. 

Appeal  from  the  Criminal  District  Court  of  Galveston.  Tried 
below  before  the  Hon.  Gustavo  Cook. 

The  conviction  in  this  case  was  for  the  theft  of  $41.50,  the  prop- 
erty of  Robert  P.  Sherwood,  in  Galveston  county,  Texas,  on  the 
7th  day  of  October,  1885.  A  term  of  two  years  in  the  penitentiary 
was  the  punishment  assessed  against  the  appellant. 

Robert  P.  Sherwood  testified,  for  the  State,  that  on  the  7th  day 
of  October,  1885,  he  changed  his  pants  in  the  dining-room  of  bis 
residence  in  Galveston,  Texas.  When  he  went  to  make  the  change 
he  took  his  pocket-book  from  his  pocket  and  placed  it  on  the  side- 
board which  stood  in  the  room,  and  did  not,  so  far  as  he  could  rec- 
ollect, put  the  book  back  into  his  pocket  Witness  very  shortly 
missed  his  pocket-book,  and,  failing  to  find  it  after  much  search,  he 
reported  the  loss  to  the  .police.  The  pocket-book  contained  one 
twenty  and  two  ten-dollar  bills,  and  one  dollar  and  one  fifty-cent 
piece  in  silver,  of  the  currency  of  the  United  States.  The  defend- 
ant, at  the  time  of  the  loss  of  the  pooket-book  and  money,  was  a 
servant  in  the  employ  of  the  witness's  family.  She  did  not  have  the 
consent  of  the  witness  to  take  either  the  pocket-book  or  the  money. 
The  pocket-book,  containing  a  few  dollars  in  money,  was  given  back 
to  the  witness,  some  time  after  its  loss,  by  Officer  Lorden,  of  the 
Galveston  city  police  force. 
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On  cross-examination,  the  defense  proposed  to  ask  the  witness 
what  kind  of  a  servant  the  defendant  was  while  in  his  employ. 
The  trial  court  sustained  the  State's  objection  to  the  question,  and 
the  defense  excepted. 

Laura  Garner  was  the  next  witness  for  the  State.  She  testified 
that,  in  October,  1885,  she  heard  the  defendant  and  Rose  Martin 
talking  together  about  money  which  the  defendant  said  that  she 
found  on  the  floor  in  the  dining-room  of  the  house  of  the  prosecut- 
ing witness  Sherwood.  She  heard  the  defendant  say  that  she  had 
given  Rose  Martin  $25  of  the  money  for  safe  keeping.  She  said 
also  that  she  had  given  $10  of  the  money  to  Dolly  Williams,  Mr. 
Sherwood's  cook,  as  "hush  money."  She  said,  when  she  placed  the 
$25  in  Rose  Martin's  hands  for  safe  keeping,  that  she  was  afraid  to 
keep  the  money  about  her.  Defendant  bought  clothes  with  the 
money  she  kept 

Cross-examined,  the  witness  testified  that  she  knew  the  defendant 
well  as  Cyrilla  Wilson.  She  saw  the  defendant  give  Rose  Martin 
$25,  and  heard  her  tell  Rose  to  keep  the  money  for  her,  as  she  was 
afraid  to  keep  it  about  her  at  Mr.  Sherwood's.  Defendant,  Rose  and 
witness  were  then  standing  together  at  Mr.  Marx's  back  gate,  about 
a  block  distant  from  Sherwood's  place.  After  the  defendant  left 
Rose  said  to  witness:  "I  am  going  down  and  whip  Jennie  Hatchett 
now ;  I  have  got  the  money  to  pay  the  fine  for  doing  it."  The  wit- 
ness saw  a  large  number  of  bundles  of  goods  going  to  defendant  at 
Mr.  Sherwood-s  house,  and  remarked  to  the  girls  present:  "Just 
look  at  the  things  Cyrilla  is  getting."  Some  one  of  the  girls  re- 
marked: "Cyrilla  has  plenty  of  money."  After  the  defendant  had 
spent  and  given  the  money  away,  some  one  told  her  that  she  had 
better  take  Mr.  Sherwood's  money  back  to  him,  or  she  would  have 
trouble. 

Officer  Lorden  was  the  next  witness  for  the  State.  He  testified 
that  Mr.  Sherwood  applied  to  him  to  investigate  the  theft  of  his 
pocket-book  and  money.  Witness  thereupon  arrested  the  defendant 
and  informed  her  that  she  need  say  nothing  about  the  charge  against 
her,  and  that,  if  she  did,  it  would  be  used  in  evidence  against  her. 
She  at  first  denied  all  knowledge  of  the  pocket-book  and  money, 
but  subsequently  said  that  she  found  the  property  on  the  floor  of 
the  dining-room  of  Robert  P.  Sherwood's  house.  She  said  that  she 
first  gave  $25  of  the  money  to  Rose  Martin,  and  then  spent  the 
money  in  the  purchase  of  goods,  a  bill  of  which  she  gave  the  wit- 
ness, and  which  he  still  has.  She  then  told  witness  that  she  gave 
$10  to  Mr.  Sherwood's  cook,  and  that  she  hid  the  pocket-book  with 


664  20  Texas  Coubx  of  Appeals.  [Galv.  Terra, 

Statement  of  the  case. 

some  money  in  it  oyer  a  window  in  a  room  at  Sherwood's  hoosa 
Witness  fonnd  the  pocket-book,  containing  aboat  $5,  which  he 
tnrned  over  to  Mr.  Sherwood.    The  State  closed. 

Jennie  Hatchett  was  the  first  witness  for  the  defense.    She  testi- 
fied that  she  was  present  at  the  conversation  between  the  defendant 
and  Rose  Martin  at  Marx's  gate,  testified  to  by  Laura  Garnec 
Laura  Garner  was  not  present  at  that  conversation.    No  one  bat 
witness,  defendant  and  Rose  Martin  were  present.    What  defend- 
ant said  about  the  money,  she  said  to  the  witness  and  to  no  one  else. 
She  told  the  witness  that  she  had  given  Hose  $25,  bat  she  said 
nothing  whatever  to  Rose  about  keeping  the  money  for  her  because 
she  was  afraid  to  keep  it  about  Sherwood's  housa    At  that  time 
Laura  Garner  was  in  the  kitchen,  too  far  off  to  hear  a  word  that 
passed  between  the  witness,  defendant  and  Rose*  Martin.    The 
money  had  all  been  spent  when  advice  to  defendant  that  the  money 
was  Sherwood's,  and  had  better  be  returned,  began  to  be  given. 
Defendant  gave  Dolly  Williams  $10,  $25  to  Rose  Martin,  and  spent 
the  balance  on  herself.    Her  friends  got  the  larger  part  of  the 
money. 

Jennie  Turner  testified,  for  the  defense,  that  the  defendant  was  a 
good  girl.  Her  mother  died  when  defendant  was  about  four  years 
old,  and  then  witness's  mother  took  her  and  raised  her.  She  is  now 
about  sixteen  years  old,  and  for  the  first  time  in  her  life  stands 
accused  of  theft.  She  is  simple-minded  and  destitute  of  training. 
She  has  been  constantly  at  work  sinoe  she  left  the  charge  of  the 
witness's  mother,  about  nine  months  before  the  trial. 

The  special  charges  refused,  and  referred  to  in  the  head-notes, 
read  as  follows: 

"  Defendant  asks  the  court  to  give  the  following  special  chaige 
to  the  jury:  'Gentlemen: — If  you  believe  from  the  testimony 
that,  at  the  time  of  the  finding  by  defendant  of  the  pocket-book  con- 
taining the  money  described  in  the  indictment,  she  had  no  intention 
to  appropriate  the  same  to  her  own  use,  but,*  on  the  contrary,  in- 
tended to  restore  it  to  the  owner  when  found,  but  that  afterwards 
she  disposed  of  it  to  her  own  use,  either  before  or  even  after  she 
knew  who  the  owner  was,  there  was  no  theft,  and  you  must  acquit 
defendant. 

" '  2.  If  you  believe  from  the  testimony  that  the  defendant  fonnd 
the  property  alleged,  and  that  said  property  was  actually  lost,  or 
was  reasonably  supposed  by  defendant  to  have  been  lost,  and  that 
she  appropriated  it  with  intent  to  take  entire  dominion  over  the 
property,  really  believing  then  that  the  ownef  oould  not  be  found, 
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and  that  6he  afterwards  disposed  of  the  property  to  her  own  use, 
either  before  or  even  after  she  knew  who  the  owner  was,  it  is  not 
theft,  because  the  taking,  though  not  exactly  innocent,  is  not  pun- 
ishable, and  you  will  acquit  defendant.' " 

The  action  of  the  trial  court,  refusing  the  requested  instructions 
above  set  out,  was  excepted  to,  and  constitutes  the  basis  of  the 
opinion  of  this  court  reversing  the  judgment  of  conviction. 

W.  L.  WiUon,  for  the  appellant. 

c/I  H.  BurU,  Assistant  Attorney-General,  for  the  State. 

Willson,  Judge.  The  material  inquiry  in  this  case,  presented  by 
the  evidence,  was  the  intent  of  the  defendant  at  the  very  time  of 
taking  the  pocket-book  and  money.  Was  her  intent  at  that  time 
fraudulent  t  If  not,  she  is  not  guilty  of  theft,  although  she  after- 
wards appropriated  the  property  to  her  own  use.  {Reed  v.  The 
State,  8  Texas  Ct.  App.,  40;  Warren  v.  The  State,  17  Texas  Ot.  App., 
207.)  Whilst  the  charge  of  the  court  submitted  this  issue  to  the 
jury  in  a  general  way,  it  did  not  apply  the  law  applicable  to  the 
facts  clearly,  pointedly  and  affirmatively,  so  that  the  jury  could 
easily  and  unmistakably  comprehend  the  nice  distinction  which  the 
law  makes  as  to  the  time  of  the  fraudulent  intent. 

To  supply  this  defect  in  the  charge  the  defendant,  by  counsel,  re- 
quested two  special  instructions  which  clearly  and  pertinently  pre- 
sented the  law  applicable  to  the  evidence.  These  special  instructions 
were  refused,  and  this  action  of  the  court  is  presented  by  bill  of 
exception.  It  was  error  to  refuse  to  give  the  special  instructions, 
and  for  this  error  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

[Opinion  delivered  March  17, 1886.] 


[No.  1824.] 
D.  L.  Jones  v.  The  State. 


Assault  to  Murder— Self-Defense— Charge  of  the  Court.— Evidence 
upon  a  trial  for  assault  with  intent  to  murder  tended  to  establish  the  fact 
that  there  were  others  present  besides  the  injured  party,  apparently  acting 
with  the  injured  party,  one  being  armed  with  a  pistol ;  that  they  aoted  with 
the  injured  party  in  an  assault  upon  the  defendant;  that  the  defendant  was 
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knocked  down  by  the  injured  party,  and  that  some  one  with  the  injured 
party  fired  one  shot.  Under  such  a  state  of  facts  the  rale  obtains  that  if 
the  persons  present  were  acting  with  the  injured  party  in  an  attack  upon 
the  defendant,  or  if  they  or  either  of  them  made  an  attack  upon  the  defend- 
ant, the  injured  party  being  present  and  acting  with  them  in  such  a  man- 
ner as  to  make  him  a  principal  to  such  attack;  or  if  the  appearances  were 
such  as  to  cause,  and  did  cause,  in  the  mind  of.  the  defendant  a  reasonable 
belief  that  the  injured  party  was  a  party  to  the  attack  upon  him.  or  which 
was  about  to  be  made  upon  him,  by  all  or  either  of  such  parties,  the  defend- 
ant's right  of  solf-defense  would  extend  to  the  acts  of  each  and  all  of  the 
party,  because  the  act  of  one  would  be  the  act  of  aiL  See  the  opinion  ta 
extenso  for  a  charge  of  the  court  held  error,  because  it  contravenes  the  doc- 
trine announced,  in  that  it  limited  the  defendant's  right  of  self-defense  to 
his  belief  that  the  injured  party  was  about  to  attack  him  with  a  deadly 
weapon. 
9.  Sake— Practice. —  The  offense  alleged  in  the  indictment  being  a  felony,  and 
the  conviction  being  for  a  misdemeanor,  the  assistant  attorney-general  in- 
sists that  the  whole  case  partakes  of  the  nature  of  a  misdemeanor,  and  that 
therefore  the  objection  to  the  charge  of  the  court  comes  too  late  when  made 
for  the  first  time  after  verdict.  But  held  that  the  case,  when  the  charge 
was  given,  was  a  felony  case,  and  subject  to  the  rules  governing  instructions 
applicable  to  felony  < 


Appeal  from  the  District  Court  of  Polk.  Tried  below  before  the 
Hon.  Edwin  Hobby. 

The  indictment  in  this  case  charged  the  appellant  with  an  assault 
with  intent  to  murder  one  E.  Stringer,  in  Polk  county,  Texas,  on 
the  1st  day  of  October,  1883.  His  trial  resulted  in  bis  conviction 
of  an  aggravated  assanlt  and  battery,  and  his  punishment  was 
assessed  at  a  fine  of  $687.50. 

Eph.  Stringer  was  the  first  witness  for  the  State.  He  testified 
that  he  was  shot  by  the  defendant,  on  or  about  December  13,  188a 
The  pistol  ball  entered  behind  the  witness's  left  jaw,  and  passed  oat 
on  the  opposite  side  near  the  cheek  bone.  At  the  time  that  the 
shooting  was  done,  an  election  was  in  progress,  involving  the  loca- 
tion of  the  county  seat  of  Polk  county,  the  contesting  points  being 
Moscow  and  Leggett.  The  witness  was  in  the  town  of  Moscow  at- 
tending the  election,  and  when  going  to  the  polls  he  had  to  pass 
through  a  short  alley  formed  by  the  store-house  of  John  Adams  and 
a  store-house  in  which  the  defendant  was  employed  as  a  clerk.  The 
witness  had  been  drinking  some,  but  was  not  drunk.  On  his  way 
through  the  alley  with  a  man  named  Snell,  the  witness  had  occasion 
to  stop,  when  he  heard  a  pistol  shot,  fired,  he  thought,  behind  him. 
Turning  around,  he  saw  the  defendant  with  a  pistol  in  his  hands. 
Witness  started  towards  the  defendant  to  see  what  wag  the  matter, 
when  the  defendant  fired  again.    He  fired  two  shots,  but  witness 
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was  unable  to  say  which  of  the  two  was  the  one  that  wounded  him. 
The  two  shots  were  tired  in  very  rapid  succession.    The  defendant 
and  the  witness  had  no  difficulty  prior  to  the  shooting.    Witness 
had  no  pistol  and  was  making  no  effort  to  harm,  or  do  anything  to 
the  defendant.    The  witness  was  in  favor  of  removing  the  court- 
house to  Leggett,  and  defendant  favored  its  retention  at  Moscow. 
Witness  was  hallooing  for  Leggett,  and  defendant  and  others  for 
Moscow.    The  witness  could  not  remember  who  was  holding  him 
when  he  was  shot,  nor  who  the  parties  were  that  went  with  him 
into  the  alley  when  the  difficulty  occurred.    Witness  had  no  recol- 
lection of  having  any  words,  trouble  or  difficulty  with  Sam  Jones 
prior  to  the  difficulty..  The  witness  had  no  recollection  of  having  a 
wordy  quarrel  with  the  defendant  at  the  polls  on  that  day,  or  that 
defendant  told  him  to  go  to  somebody  else  if  he  wanted  a  difficulty. 
He  had  no  recollection  of  cursing  Moscow  or  the  citizens  of  Moscow. 
The  witness  had  no  recollection  that  the  defendant  left  him  at  the 
polls,  and  went  in  the  direction  of  the  alley  and  his  place  of  business, 
and  that  witness  followed  him.    The  party  holding  the  witness  at 
the  time  that  witness  was  shot  was  holding  him  to  prevent  the  wit* 
ness  from  getting  to  the  defendant.    The  witness  saw  the  defend- 
ant raise  his  pistol  to  his  face,  saw  the  flash  from  the  pistol,  and 
heard  the  report.    The  witness  would  not  say  positively  that  the 
entrance  of  the  ball  was  at  the  point  behind  the  ear.    Its  point  of 
entrance  may  have  been  in  front,  under  the  eye,  but  the  witness 
thought  that  it  entered  from  the  other  point, —  behind  the  ear.    The 
alley  described  had  to  be  passed  through  in  order  to  reach  the  polls. 
Witness  was  hurrahing  for  Leggett,  and  the  defendant  for  Moscow. 
John  Leggett  testified,  for  the  State,  that  he  was  in  the  town  of 
Moscow  on  the  day  of  the  shooting.    When  the  difficulty  occurred, 
witness  was  on  the  street  looking  out  for  voters.    Witness  did  not 
hear  the  first  shot  fired.    Before  the  second  was  fired  he  looked 
around  and  saw  the  defendant  walking  backwards.    A  crowd  was 
oiroling  around  Stringer.    Stringer,  the  witness  thought,  was  then 
on  his  feet  or  his  knees,  and  defendant  fired  at  him  twice.    Witness 
could  not  say  that  either  of  those  shots  struck  Stringer.    He  did  not 
know  whether  the  defendant  fired  the  first  shot,  or  whether  Stringer 
or  some  one  else  fired  it.    Defendant  had  on  no  overcoat  at  the  time 
of  the  shooting. 

M.  Winston  testified,  for  the  State,  that  he  was  not  in  a  position 
to  see  the  parties  when  the  first  pistol  shot  was  fired.  He  saw  the 
defendant  walking  backwards  when  the  seoond  shot  was  fired. 
When  defendant  reached  the  end  of  the  alley  he  turned  towards  the 
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door  of  his  store.  In  the  meantime  Stringer  advanced  upon  the 
defendant,  and  just  as  he  crossed  the  alley,  defendant  fired  and 
Stringer  fell.  That  shot  was  the  last  one  fired.  From  the  time 
that  witness  first  saw  Stringer  until  he  fell,  he  advanced  upon  the 
defendant  about  ten  feet,  and  defendant  retreated  about  the  same 
distance.  If  Stringer  had  a  pistol  the  witness  did  not  see  it.  At 
the  time  of  the  difficulty,  the  defendant  had  on  a  brown  overcoat 

J.  F.  Wilson  testified,  for  the  State,  that  he  saw  Stringer  and  two 
other  parties  in  the  alley.  The  two  other  parties  were  striking  at 
the  defendant  with  their  hands,  and  cursing  Moscow  and  the  citi- 
zens of  Moscow.  The  defendant  was  then  hurrahing  for  Moscow, 
and  appeared  to  be  warding  off  the  blows  with  his  left  hand,  keep- 
ing his  right  band  in  his  pocket.  Defendant  during  this  time  was 
walking  backward,  and  the  other  parties  were  advancing.  About 
that  time  the  defendant  struck  at  them  with  his  pistol,  which  was 
discharged,  the  ball  passing  over  the  witness's  head.  Thereupon 
the  witness  sprang  behind  a  convenient  house.  The  witness  did  not 
see  the  second  or  third  shots  fired.  He  did  not  know  whether  the 
defendant  was  knocked  down  by  Stringer  or  either  of  the  other  par- 
ties or  not.    The  State  closed. 

Sam  Jones  was  the  first  witness  for  the  defense.  He  testified  that 
he  was  the  father  of  the  defendant,  and  was  at  Moscow  on  the  day 
of  the  difficulty.  He  saw  Stringer  in  town  that  day,  very  drunk 
and  very  boisterous.  He  cursed,  villi  Bed  and  abused  every  man 
who  supported  Moscow  in  the  contest  for  the  county  seat  then  pro- 
gressing. He  approached  the  witness  in  a  very  offensive  manner, 
and  began  cursing  Moscow  and  Moscow  men.  Witness  told  him 
that  he  was  a  Moscow  man,  and  Stringer  said :  "  G — d  d — u  any 
man  who  will  vote  for  Moscow."  The  witness  then  told  Stringer 
that  if  he  wanted  a  difficulty  he  would  have  to  hunt  some  other 
man,  and  walked  off.  In  a  few  minutes  witness  saw  Stringer  trying 
to  raise  a  difficulty  with  Mr.  John  S.  Hovis.  He  cursed  Hovis  and 
all  men  who  supported  Moscow.  Hovis  walked  off  and  left  Stringer. 
Defendant  had  on  a  light  brown  overcoat  at  the  time  of  the  diffi- 
culty. On  the  next  morning  witness  saw  a  bullet  hole  through  the 
top  of  the  shoulder  of  the  overcoat.  It  was  not  there  before  the 
difficulty. 

John  S.  Hovis  testified,  for  the  defense,  that  he  was  at  Moscow 
on  the  day  of  the  difficulty.  Stringer  was  in  town,  very  drank, 
boisterous,  quarrelsome  and  insulting.  He  continually  cursed  and 
abused  Moscow  and  Moscow  men.  He  sought  to  provoke  a  difficulty 
with  witness,  approaching  the  witness  in  a  very  offensive  manner. 
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The  interference  of  witness's  son  prevented  a  possibly  serious  diffi- 
culty between  witness  and  Stringer;  Witness  finally  remarked  to 
Stringer  that  if  he  persisted  in  his  conduct  he  would  "  catoh  it,"  and 
walked  off.  On  leaving  Stringer  witness  met  an  old  negro  who 
wanted  to  vote,  but  was  afraid  to  go  to  the  polls  on  account  of 
Stringer's  conduct.  The  witness  then  started  to  the  polls,  and  heard 
the  report  of  a  pistol  in  the  direction  of  the  point  where  the  defend- 
ant and  Stringer  then  were.  Witness  saw  the  defendant  on  the 
ground,  in  the  act. of  getting  up.  Stringer  was  then  advancing 
upon  and  cursing  the  defendant.  Two  shots  were  then  fired,  but 
the  crowd  had  got  so  dense  that  witness  was  unable  to  say  who 
fired  them.  Stringer  fell  when  the  last  shot  was  fired.  The  first 
shot,  judging  from  the  sound,  was  fired  from  a  different  pistol  than 
that  from  which  the  last  two  were  fired. 

L.  C.  Harding  testified,  for  the  defense,  that  he  and  the  defendant 
were  standing  near  the  polls  in  conversation,  when  Stringer  and 
Snell  came  up  and  began  talking  to  defendant,  cursing  Moscow  and 
Moscow  men.  Defendant  told  them  that,  if  they  wanted  a  diffi- 
culty, they  would  have  to  hunt  it  elsewhere.  Defendant  then  left, 
going  in  the  direction  of  the  alley  where  the  difficulty  subsequently 
occurred.  Stringer  and  Snell  followed,  and  the  witness,  seeing  that 
a  difficulty  was  likely  to  occur,  went  in  another  direction.  Just  as 
witness  reached  Goodwin's  store  he  beard  three  shots  fired.  The 
first  shot  was  fired  from  a  different  and  smaller  pistol  than  that 
from  which  the  last  two  were  fired. 

Lewis  Austin  testified,  for  the  defense,  that  he  was  standing  in 
front  of  Adams's  store  in  Moscow  on  the  day  of  the  county-seat 
election,  when  he  heard  a  pistol  fire  about  a  point  in  front  of  Jones's 
house,  at  the  other  end  of  the  alley.  Witness  thought  at  first  that 
that  noise  was  made  by  the  popping  of  a  whip.  A  crowd  ran 
towards  defendant's  house,  and  witness  followed.  Just  before  he 
reached  the  place  of  the  difficulty  he  heard  the  words,  uttered  in 
the  defendant's  voice:  "If  that's  your  game,  here's  at  you."  Two 
pistol  shots  were  then  fired. 

S.  M.  Powell  testified,  for  the  defense,  that  he  was  standing  near 
the  parties  when  the  difficulty  occurred.  Some  one  fired  a  shot, 
when  the  defendant  drew  his  pistol  and  said:  "  If  that's  your  game, 
here's  at  you."  Witness  sprang  behind  a  house,  and  heard  two  pis- 
tol shots. 

T.  F.  Muse  testified,  for  the  defense,  that  he  saw  the  difficulty. 
He  heard  a  pistol  shot,  and  then  saw  defendant  draw  his  pistol  and 
fire  twice  at  Stringer. 
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Doctor  O.  C.  Powell  testified,  for  the  defense,  that  he  saw  the 
defendant's  overcoat  on  the  morning  after  the  difficulty.  It  had  a 
small  hole  through  the  top  of  the  shoulder,  which  the  witbess  thought 
was  a  shot  or  bullet  hole. 

W.  Gibbs  testified,  for  the  defense,  that,  on  the  day  before  this 
trial,  Stringer  told  him  that  defendant  did  not  fire  the  first  shot  in 
the  difficulty.    The  defense  closed. 

Dock  Glass  testified  for  the  State,  in  rebuttal,  that  he  went  into 
the  alley  with  Stringer  and  Snell  at  the  time  of  the  difficulty. 
Stringer  said :  a  G— d  d — n  Moscow,"  and  defendant  shot  him. 

Gross-examined,  witness  stated  that  when  the  parties  entered  the 
alley,  defendant  and  Stringer  began  slapping  each  other  in  a  pleas- 
ant, friendly  manner,  Stringer  saying,  "  G— d  d — n  Moscow."  De- 
fendant thereupon  shot  Stringer. 

Ed.  Adams  was  introduced  by  the  defendant  in  rebuttal.  He  tes- 
tified that  he  and  the  defendant  were  brothers-in-law.  Witness  waft 
in  the  alley  at  the  time  of  the  difficulty.  Stringer,  Snell  and  an- 
other party  whom  the  witness  did  not  know,  cursed  Moscow  and 
Moscow  men.  The  parties  named  got  to  cursing  the  defendant,  and 
the  defendant  retorted  by  cursing  them.  Stringer  then  struck  the 
defendant  and  knocked  him  down.  As  the  defendant  fell,  a  pistol 
was  fired  from  the  direction  of  the  point  at  which  Stringer  and  the 
other  two  parties  were  standing.  Stringer  then  advanced  upon  de- 
fendant and  witness  caught  him  to  prevent  him  from  making  any 
further  attack  upon  defendant.  Stringer,  being  a  very  powerful 
taan,  easily  threw  witness  off,  and  continued  his  advance  upon  de- 
fendant. Defendant  fired  twice  as  Stringer  was  advancing,  and 
Stringer  fell  at  the  second  shot.  The  alley  spoken  of  by  the  various 
witnesses  separated  John  Adams's  store  and  defendant's  house. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  M.  Crosson  filed  an  able  brief  and  argument  for  the  appellant 

eA  27.  Hurts,  Assistant  Attorney-General,  for  the  State. 

Hum,  Judge.  Appellant  was  charged  by  the  indictment  with 
assault  to  murder,  was  convicted  of  aggravated  assault  and  bat- 
tery, and  his  punishment  was  assessed  at  a  fine  of  $687.50. 

The  court  charged  the  jury  as  follows : 

(1)  "  A  person  has  the  right  to  protect  himself  against  an  unlaw- 
ful or  violent  attack,  or  when  he  has  reasonable  grounds  to  believe, 
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or  does  believe,  another  is  about  to  attack  him,  but  in  exercising 
this  right  he  should  not  use  greater  force  or  means  than  is  necessary 
to  folly  protect  himself.  If  a  person  is  attacked  or  about  to  be  at- 
tacked, or  has  reasonable  grounds  to  believe  that  be  is  in  danger  of 
an  attack  from  another  with  a  deadly  weapon,  he  has  the  right  to 
use  a  deadly  weapon  to  protect  himself,  bat  he  would  not  be  justi- 
fied in  using  a  deadly  weapon  to  defend  himself  against  an  attack 
from  another  without  any  weapon,  if  he  can  protect  himself  with- 
out resort  to  a  deadly  weapon.  In  other  words,  he  should  use  such 
means  as  are  proportionate  to  the  character  of  attack  upon  him, 
and  is  sufficient  to  protect  himself  fully  from  injury,  but  not  such 
as  would  be  disproportionate  to  the  attack  on  him  and  make  him 
the  aggressor,  for  in  that  case  ho  could  not  justify  on  the  grounds 
of  self-defense.    Now,  applying  these  rules  to  the  case  before  yon: 

(2)  "  If  you  believe  that  Stringer  was  about  to  attack  or  attack- 
ing Jones  with  a  deadly  weapon,  or  that  Jones  had  reasonable 
grounds  from  the  acts  or  words  of  Stringer,  or  Stringer  and  others, 
to  believe  he  was  in  danger  of  such  an  attack,  or  did  believe 
he  was  in  danger  of  such  an  attack,  and  that  to  protect  himself  he 
shot  Stringer,  while  Stringer  was  about  to  make  or  was  making  such 
an  attack,  you  will  acquit." 

The  evidence  is  conflicting.  There  is  evidence  strongly  present- 
ing self-defense,  which  is  the  theory  of  the  defense;  and,  from  the 
testimony  of  some  of  the  witnesses,  there  were  other  persons  pres- 
ent apparently  acting  with  Stringer,  one  being  armed  with  a  pistol; 
that  they  were  acting  with  Stringer,  the  party  charged  to  have  been 
assaulted,  in  an  attack  upon  defendant;  that  appellant  was  knocked 
down  by  Stringer,  and  some  one  with  him  fired  one  shot  (See  tes- 
timony of  Ed.  Adams.) 

Now,  if  those  persons  were  acting  with  Stringer  in  an  attack  upon 
defendant,  or  if  they  or  either  of  them  made  an  attack  upon  de- 
fendant, Stringer  being  present  and  acting  with  them  in  such  manner 
as  to  make  him  a  principal  to  such  attack,  and  if  the  appearances 
were  such  as  to  cause  in  the  mind  of  defendant  a  reasonable  belief, 
and  did  cause  such  belief,  that  Stringer  was  a  party  to  the  attack 
made  upon  him,  or  which  was  about  to  be  made  upon  him,  by  all  or 
either  of  such  parties,  the  defendant's  right  of  self-defense  would 
extend  to  the  acts  of  each  and  and  all  of  the  party  because  the  act 
of  one  would  be  that  of  all.  (Cartwright  v.  The  State,  16  Texas  Ct. 
App.,  473.) 

Under  these  principles,  was  the  charge  of  the  court,  requiring  the 
jury  to  believe  that  Stringer  was  about  to  attack  appellant  with  a 
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deadly  weapon,  correct?  Most  evidently. not  Suppose,  as  said  evi- 
dence tends  to  show,  that  some  other  person  who  was  acting  with 
Stringer  in  the  attack  on  appellant  had  shot  at,  or  was  in  the  act 
of  shooting,  appellant,  or  that  appellant  from  the  surrounding  facts 
had  reasonable  grounds  to  believe,  and  did  believe,  that  some  of  the 
Stringer  party  was  in  the  act,  or  had  done  some  act  showing  an 
immediate  intention  to  attack  him  with  a  deadly  weapon,  would  he 
not  have  the  right  to  defend  himself  by  a  counter  attack  upon  any 
of  the  party  engaged  in  such  an  attack  upon  him?  We  think  so. 
(McLaughlin  v.  The  State,  10  Texas  Ct.  App.,  360;  Cartwrighi  v. 
The  State,  supra.) 

We  are  of  the  opinion  that  the  charge  given  above  is  wrong 
under  the  facts  of  this  case,  and  was  unquestionably  calculated  to 
injure  the  defendant. 

It  is  urged  by  the  assistant  attorney-general  that  this  is  a  misde- 
meanor, and  the  charge  not  objected  to,  and  hence  the  objection 
comes  too  late  after  verdict  and  judgment.  When  the  charge  was 
given  to  the  jury  the  case  at  that  time  was  a  felony,  and  the  rules 
governing  the  court  in  reference  to  instructions  to  the  jury  should 
apply. 

Because  of  error  in  the  charge,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded 

[Opinion  delivered  March  17,  1886.] 


INDEX. 


ACCOMPLICE  TESTIMONY. 

1.  Under  the  law  of  this  State,  persons  charged  as  principals,  accomplices 
or  accessories,  whether  by  the  same  or  separate  indictments,  cannot  be  in- 
troduced as  witnesses  for  one  another,  but  they  may  claim  a  severance,  and 
if  any  one  or  more  be  acquitted,  or  the  prosecution  be  dismissed,  they  may 
testify  in  behalf  of  the  others.    Helm  v.  State,  41. 

2.  McG,  one  of  the  trustees  who  signed  the  check,  testified  for  the  State 
that  he  and  the  other  two  trustees  signed  the  check  in  favor  of  the  defend- 
ant for  his  services  as  teacher  during  the  month  of  February ;  that,  in  fact, 
defendant  did  not  teach  the  school  during  the  month  of  February,  but  that 
the  trustees,  believing  that  the  money,  if  not  then  drawn  from  the  treasury, 
would  revert  to  the  general  school  fund,  and  be  lost  to  the  school  commu- 
nity, made  a  contract  with  the  defendant  to  draw  the  money  as  for  February, 
and  afterwards  teach  the  school  during  the  month  of  June  in  lieu  of  Feb- 
ruary. Held,  that  such  transaction  constituted  each  of  the  trustees  a  par- 
tieeps  criminis  to  the  extent  at  least  of  rendering  the  testimony  of  either  one 
of  them  the  testimony  of  an  accomplice,  and  subject  to  the  rules  requiring 
the  corroboration  of  such  testimony.    Anderson  v.  State,  312. 

ADEQUATE  CAUSE. 

The  relationship  of  step-father  and  step-daughter  subsists  so  long  as  the 
marriage  relation  subsists  between  the  step-father  and  the  mother  of  the 
step-daughter.  One  of  the  adequate  causes  to  reduce  a  homicide  to  man- 
slaughter is  "  insulting  words  or  conduct  of  the  person  killed  towards  a 
female  relation  of  the  party  guilty  of  the  homicide."  In  such  case  it  is  not 
essential  that  the  female  insulted,  she  being  a  relation,  shall  be  under  the 
protection  of  the  slayer  at  the  time  either  of  the  insult  or  the  killing.  It  is 
only  when  the  female  insulted  is  not  a  relation  of  the  slayer,  that  it  is  re- 
quired that  she  shall  be  under  bis  protection,  in  order  that  the  insulting 
words  or  conduct  will  amount  to  adequate  cause.  In  this  case  the  relation- 
ship of  step-father  and  step-daughter  existed  between  the  slayer  and  the 
female  insulted,  and,  therefore,  the  trial  court  erred  in  charging  the  jury 
that,  before  they  could  find  the  insulting  words  to  be  adequate  cause  to  re- 
duce the  homicide  to  manslaughter,  they  must  find  that  she  was  under  the 
protection  of  the  accused.    Clanton  v.  State,  615. 

AFFIDAVIT. 

Affidavit*  dehors  the  record  can  obtain  no  standing  in  this  court,  and 
will  not  be  considered  for  any  purpose  whatever,  but  will  be  summarily  sup- 
pressed and  expunged.  A  record,  properly  certified  by  the  trial  judge, 
speaks,  so  far  as  this  court  is  concerned,  all  of  the  truth,  and  it  cannot  be 
attacked  by  affidavit  nor  in  any  other  extraneous  manner.  Note  the  opinion 
for  the  comment  of  this  court  upon  the  argument  of  counsel  in  support 
of  a  question  sought  to  be  raised  against  the  verity  of  the  record  by  affi- 
davit.   Rainey  v.  State,  478. 

AGREEMENT. 

See  Definitions,  2. 
Vol.  XX- 48 


C74  20  Texas  Court  of  Appeals. 


Index. 


ALIBL 

8ee  Evtdenck,  52. 

ALLEGATA  AND  PROBATA. 

See  Indictment,  18, 19. 

Variance,  4,  5. 

ALTERNATIVE  PENALTY. 
See  Penalty,  1. 

AMENDMENT. 

See  Grand  Jury,  & 

It  was  not  error  to  permit  the  clerk  of  the  district  court  to  amend  sis 
signature  to  the  file  mark  on  the  indictment  by  appending  thereto  the  ini- 
tials designating  his  official  character.  Such  a  clerical  omission  can  be  sup- 
plied at  any  time  under  the  direction  of  the  trial  court,  and.  besides,  the 
filing,  even  without  the  amendment,  was  sufficient.    De  OUes  v.  State,  145. 

APPEAL. 

1.  Appeal  bond  from  the  justice's  to  the  county  court  which  requires 
the  personal  appearance  of  the  defendant  St  the  next  term  of  the  county 
court  imposes  a  condition  not  required  by  the  statute,  and  makes  the  bond 
more  onerous  than  a  statutory  appeal  bond.     Wdtmm  v.  State,  382. 

2.  If  an  appeal  bond  in  a  criminal  cause  contains  a  condition  not  required 
by  the  Code  of  Procedure,  it  cannot  be  treated  as  mere  surplusage.    Id. 

8.  The  right  of  appeal  in  such  cases  is  not  available  to  a  defendant  un- 
less he  files  with  the  justice  of  the  peace  a  valid  statutory  appeal  bond 
enforceable  against  him  and  his  sureties.    Id. 

APPEAL  BOND. 
See  Appeal,  1-8. 

ARRAIGNMENT. 

1.  Both  the  English  and  American  systems  of  practice  require  that 
wheu  a  manacled  prisoner  is  brought  to  the  bar  of  the  court  for  trial,  bis 
manacles  shall  be  removed,  except  in  extreme  cases  when  the  safe  custody 
of  the  prisoner  and  the  peace  of  the  tribunal  imperatively  demand  the  re- 
tention of  the  manacles.  The  defendant  in  this  case  was  brought  into  court 
chained  in  a  gang  with  several  other  prisoners.  As  soon  as  be  was  seated 
within  the  bar  the  court  ordered  the  removal  of  his  shackles.  His  counsel 
saved  an  exception  to  the  action  of  the  sheriff  as  illegal  and  calculated  to 
prejudice  the  defendant  before  the  jury.  The  trial  judge  explained  the  ex-  . 
ception  as  follows:  "  The  sheriff  deemed  it  unsafe  to  deal  with  the  number  of 
prisoners  he  had  to  bring  out,  without  chaining  them  together,  and  the 
chains  were  removed  by  my  order  as  soon  as  I  saw  they  were  in  the  court 
room."  Held,  that  the  sheriff  was  authorised  to  exercise  precaution  com- 
mensurate with  the  safe  custody  of  his  prisoners,  and  the  action  of  the 
court  in  the  matter  was  proper.     Bainey  v.  State,  455. 

2.  Appellant  and  J.  E.  R.  were  impleaded  in  the  same  indictment  J. 
E.  R.  was  placed  upon  trial  as  soon  as  the  jury  in  this  case  retired  to  con- 
sider of  their  verdict  Pending  verdict  in  this  case  the  court  sent  to  the 
jury  room  for  the  indictment  in  order  to  arraign  J.  E.  R.  upon  the  ran*. 
The  purpose  for  which  the  indictment  was  withdrawn  was  not  communi- 
cated to  the  jury  in  this  case.  Held,  that  the  proceeding  was  without  error, 
or  prejudice  to  the  defendant.    Id. 
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ARREST  OF  JUDGMENT. 

1.  Arrest  of  judgment  is  available  only  upon  such  grounds  as  would  be 
good  upon  exceptions  to  an  indictment  or  information  for  any  substantial 
defect  therein.  That  the  accused  has  been  convicted  upon  a  former  indict- 
ment, for  the  same  offense,  and  that  his  appeal  from  that  conviction  is  pend- 
ing in  the  court  of  appeals  at  the  time  of  the  rendition  of  the  second 
judgment  is  not  one  of  the  substantial  grounds  upon  which  an  indictment 
can  be  held  bad  upon  exception  or  on  a  motion  in  arrest.  WUHams  v.  State* 
857. 

2.  The  alleged  forged  instrument  in  this  case  reads  as  follows:  "  George 
Woods:  Martin  Baysinger  says  to  let  Wiley  Anderson  have  $10  worth  of 
goods,  and  he  will  stand  for  it"  Held,  that,  being  an  instrument  invalid 
upon  its  face,  it  cannot  be  made  the  subject  of  forgery ;  wherefore  the  de- 
fendant's motion  in  arrest  of  judgment  should  have  prevailed.  Anderson  v. 
State,  595. 

ARSON. 

The  primary  rule  of  evidence  which  requires  that  the  proof  shall  cor- 
respond with  the  allegations  of  the  indictment,  and  be  confined  to  the  point 
in  issue,  excludes  all  proof  of  collateral  facts  or  those  which  are  incapable 
of  affording  any  reasonable  presumption  or  inference  as  to  the  principal 
fact  or  matter  in  issue.  Under  this  rule  it  was  error  to  permit  the  State, 
over  objection,  to  prove  that,  prior  to  the  commission  of  the  arson  for 
which  he  was  on  trial,  the  defendant  was  charged  with  the  commission  of 
another  and  distinct  offense,  and  was  a  fugitive  from  justice.  Chumley  v. 
State,  547. 

ASSAULT  WITH  INTENT  TO  MURDER. 

1.  Assault  with  intent  to  murder  can  be  committed  only  when  the  assault 
is  made  with  the  specific  intent  to  kill  In  charging  that  it  was  sufficient 
to  constitute  the  offense  if  the  assault  was  made  with  the  intent  to  inflict 
serious  bodily  injury,  the  trial  court  committed  a  fundamental  error.  Pruitt 
▼.  State,  129. 

2.  Indictment  for  assault  with  intent  to  murder  need  not  allege  the  man- 
ner in  which  or  the  means  with  which  the  assault  was  committed.  Davis 
v.  State,  302. 

8.  Subdivision  2  of  article  714  of  the  Code  of  Criminal  Procedure  pro- 
vides that  an  assault  to  commit  any  felony  includes  all  assaults  of  an  in- 
ferior degree.  The  preceding  article  of  the  same  Code  provides  that:  "  When 
a  prosecution  is  for  an  offense  consisting  of  different  degrees,  the  jury  may 
find  the  defendant  not  guilty  of  the  higher  degree  (naming  it),  but  guilty  of 
any  degree  inferior  to  that  charged  in  the  indictment  or  information." 
Held,  that,  under  these  provisions  of  the  said  articles,  a  conviction  for  an  ag- 
gravated assault  may  be  had  under  an  indictment  charging  an  assault  with 
intent  to  murder.    Id. 

4.  The  said  articles  718  and  714  of  the  Code  of  Procedure  contravene  no 
provision  of  the  Constitution,  so  far  as  this  case  is  concerned.  The  rulings 
in  Huntsman  v.  The  State,  12  Texas  Ct  A  pp.,  619,  and  Williams  v.  The 
State,  id.,  895,  are  not  germane  to  the  question  involved  in  the  present 
case.    Id. 

5.  Evidence  upon  a  trial  for  assault  with  intent  to  murder  tended  to  estab- 
lish the  fact  that  there  were  others  present  besides  the  injured  party,  appar- 
ently acting  with  the  injured  party,  one  being  armed  with  a  pistol ;  that  they 
acted  with  the  injured  party  in  an  assault  upon  the  defendant ;  that  the  de- 
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ASSAULT  WITH  INTENT  TO  MURDER— continued, 

fendant  was  knocked  down  by  the  injured  party,  and  that  some  one  with  the 
injured  party  fired  one  shot.  Under  such  a  state  of  facts  the  rule  obtains  that 
if  the  persons  present  were  acting  with  the  injured  party  in  an  attack  upon 
the  defendant,  or  if  they  or  either  of  them  made  an  attack  upon  the  defend* 
ant,  the  injured  party  being  present  and  acting  with  them  in  such  a  man- 
ner as  to  make  him  a  principal  to  such  attack;  or  if  the  appearances  were 
such  as  to  cause,  and  did  cause,  in  the  mind  of  the  defendant  a  reasonable 
belief  that  the  injured  party  was  a  party  to  the  attack  upon  him,  or  which 
was  about  to  be  made  upon  him,  by  all  or  either  of  such  parties,  the  defend- 
ant's right  of  self-defense  would  extend  to  the  acts  of  each  and  all  of  the 
party,  because  the  act  of  one  would  be  the  act  of  all.  See  the  opinion  u» 
extenso  for  a  charge  of  the  court  held  error,  because  it  contravenes  the  doc- 
trine announced,  in  that  it  limited  the  defendant's  right  of  self-defense  to 
his  belief  that  the  injured  party  was  about  to  attack  him  with  a  deadly 
weapon.    Jones  v.  State,  665. 

6.  The  offense  alleged  in  the  indictment  being  a  felony,  and  the  conviction 
being  for  a  misdemeanor,  the  assistant  attorney-general  insists  that  the  whole 
case  partakes  of  the  nature  of  a  misdemeanor,  and  that  therefore  the  objec- 
tion to  the  charge  of  the  court  comes  too  late  when  made  for  the  first  tune 
after  verdict  But  held  that  the  case,  when  the  charge  was  given,  was  a 
felony  case,  and  subject  to  the  rules  governing  instructions  applicable  to 
felony  cases.    Id. 

AS8AULT  WITH  INTENT  TO  RAPE. 

1.  Carnal  connection  with  a  female  under  the  age  of  ten  years,  whether 
it  is  had  with  or  without  her  consent,  is  rape  per  se;  and  an  indictment  for 
rape,  or  for  assault  to  rape,  upon  a  female  under  the  age  of  ten  years,  should 
not  cou tain  allegations  of  force,  threats  or  fraud.    Moore  v.  State,  975. 

2.  Indictment  for  assault  to  rape,  containing  no  allegation  of  non-age, 
and  charging  that  the  assault  was  committed  upon  the  female  with  the 
intent  to  carnally  know  her,  etc.,  by  force,  and  without  her  consent  and 
against  her  wish,  charges  an  attempt  to  rape  a  female  over  the  age  of  ten 
years,  and  whatever  be  the  proof  as  to  the  age  of  the  female,  imposes  upon 
the  State  the  burden  of  proving  that  the  assault  was  made  to  carnally  know 
the  female  by  force,  without  her  consent  and  against  her  wish,— such  alle- 
gations being  descriptive  of  the  offense,  and,  therefore,  necessary  to  be 
proved.    Id\ 

8.  The  evidence  upon  the  trial  of  this  case  disclosed  that  the  assaulted 
female  was  a  child  eight  or  nine  years  old,  and  tended  strongly  to  show  her 
consent  to  the  act.  With  respect  to  such  proof,  and  the  allegations  of  the 
indictment,  the  defense  requested  the  court  to  charge  the  jury  as  follows: 
"  The  State  having  alleged  that  the  defendant  made  the  assault  upon  Willie 
Ogle  with  intent  to  have  carnal  knowledge  of  her  without  her  consent,  the 
State  must  prove  that  the  said  Willie  Ogle  did  not  consent  to  the  act  Hie 
age  of  the  said  Willie  Ogle  is  immaterial  in  this  case,  as  her  age  is  not  set 
forth  in  the  indictment.  If  you  believe  from  the  evidence  that  the  said 
Willie  Ogle  did  consent  to  have  intercourse  with  the  defendant,  you  will 
acquit  the  defendant."  Held,  that  this  requested  instruction  was  correct 
in  view  of  the  allegations  in  the  indictment  and  the  proof,  and  that  in  re- 
fusing to  give  it  the  trial  court  erred.    Id. 

4.  See  the  statement  of  the  case  for  evidence  held  insufficient,  under  the 
indictment,  to  support  a  conviction  for  assault  to  rape,  inasmuch  at  it 
shows  the  consent  of  the  prosecutrix.    Id. 
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BAIL  BOND. 

;     See  Scire  Facias,  4,  a 
*  Variance,  3. 

BILL  OF  EXCEPTION& 
See  Practice,  8. 

1.  Bill  of  exceptions  must  present  the  ruling  of  the  trial  court  refusing  an 
application  for  a  change  of  venue,  otherwise  that  question  will  not  be  re- 
vised by  this  court.    Pruitt  v.  State,  129. 

2.  Exception  to  the  action  of  the  trial  court  in  refusing  special  instruc- 
tions must  be  presented  by  proper  bill.  However  correct  the  requested  in- 
struction may  be,  a  conviction  will  not  be  reversed  for  its  refusal,  in  the 
absence  of  a  proper  bill  of  exceptions,  unless  its  refusal  comprehended  a 
fundamental  error,  or,  under  the  peculiar  circumstances  of  the  case,  worked 
obvious  prejudice  to  the  defendant.    Shubert  v.  State,  820. 

8.  Bills  of  exceptions  which  appear  not  to  have  been  presented,  filed 
and  approved  within  ten  r^ys  after  the  date  of  the  conclusion  of  the  trial  of 
the  case  will  not  be  considered  on  appeal.    Id. 

BURDEN  OF  PROOF. 

See  Assault  to  Rape,  2. 
Evidence,  20,  89,  55. 
Indictment,  22. 

1.  If  it  be  sought  to  convict  of  theft  one  who  lawfully  obtained  possession 
of  the  alleged  stolen  property,  it  devolves  upon  the  State  to  show  affirma- 
tively, in  addition  to  the  subsequent  appropriation  of  the  property,  that  the 
possession  was  obtained  by  a  false  pretext,  or  by  a  then  present  intention 
on  the  part  of  the  taker  to  deprive  the  owner  of  the  value  of  the  property 
and  to  appropriate  the  same  to  his  own  use.  To  establish  tbe  first  ground, 
it  would  devolve  upon  the  State  to  prove  beyond  a  reasonable  doubt,  first, 
that  the  lawful  possession  was  acquired  by  means  of  a  pretext,  and,  second, 
that  the  pretext  was  false ;  and  to  establish  the  second  ground,  the  State 
would  be  required  to  prove  the  existence  of  the  intent  to  appropriate  the 
property,  at  the  very  time  the  possession  was  lawfully  obtained.  In  either 
case,  as  already  stated,  an  actual  appropriation  must  also  be  established. 
Hernandez  v.  State,  151. 

2.  The  Code  of  this  State  recognises  no  mental  incapacity  of  the  female 
as  a  consideration  affecting  the  offense  of  rape ;  and,  therefore,  whatever 
may  have  been  the  mental  condition  of  tbe  female,  if  she  was  over  the  age 
of  ten  years  at  the  time  of  the  alleged  rape,  it  devolves  upon  the  State  to 
allege  and  prove  that  the  carnal  knowledge  was  obtained  without  her  con- 
sent, and  by  means  of  force,  threats  or  fraud.  The  trial  court,  therefore, 
erred  in  charging  the  jury,  in  effect,  that  if  the  female  was  6hown  by  the 
evidence  to  bo  an  idiot,  and  mentally  incapable  of  giving  consent  to  the  act 
of  carnal  intercourse,  the  State  was  exonerated  from  proof  of  non-consent. 
Eodriguiz  v.  State,  542. 

BURGLARY. 

1.  Indictment  for  burglary  which  charges  an  entry  by  force,  but  does  not 
aver  that  the  entry  was  at  night,  or  that  it  was  made  in  the  day-time  by 
a  party  who  lay  concealed  until  night,  charges  a  daylight  breaking.  Bravo 
v.  State,  188. 

2.  The  indictment  charging  only  a  daylight  burglary,  the  trial  court,  in 
failing  in  its  charge  to  restrict  the  jury  to  a  daylight  burglary,  and  in  charg- 
ing the  law  as  applicable  to  a  night  burglary,  committed  an  error  for 
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BURGLARY — continued, 

which,  in  view  of  the  objection  presented  by  bill  of  exceptions,  the  judg- 
ment of  conviction  must  be  reversed.    Id. 

3.  Intent  of  entry  is  the  essential  element  of  burglary  under  the  Penal 
Code  of  this  State ;  and  such  intent  may  be  to  commit  any  felony  or  the 
crime  of  theft    Collins  v.  State,  197. 

4.  Burglary  is  per  se  a  felony,  and  if  committed  with  intent  to  steal  is 
punishable  as  a  felony  without  regard  to  the  value  of  the  property  stolen. 
It  is  not,  therefore,  essential  to  the  validity  of  a  conviction  for  burglary  that 
the  indictment  should  allege,  or  the  proof  support,  the  value  of  the  property 
stolen.    Id. 

5.  Forcible  entry  in  order  to  constitute  burglary  is  not  constituted  alone 
by  the  entrance  of  the  entire  body.  It  is  sufficient  if  only  the  hand  is 
introduced  into  the  house  for  the  purpose  of  admitting  the  body  with  the 
ultimate  intent  of  committing  a  felony.    See  the  opinion  and  the  statement 

.  of  the  case  for  evidence  held  sufficient  to  support  a  conviction  for  burglary. 
Nash  u  State,  884. 

6.  In  order  to  constitute  burglary,  the  intent  to  commit  theft  (or  a  felony) 
must  exist  at  the  very  time  the  house  is  entered.  Wherefore,  when  the  in- 
dictment alleged  the  intent  to  have  been  to  commit  the  crime  of  theft,  the 
trial  court  erred  in  omitting  and  refusing  a  charge  to  the  effect  that  if  the 
defendant  first  conceived  the  intent  to  steal  bafter  he  entered  the  house,  be 
should  be  acquitted.    Harris  v.  State,  652. 

CASES  APPROVED. 

1.  Horbach  v.  Hie  State,  43  Texas,  242,  approved.    Lilly  v.  State,  1. 

2.  Powell  v.  State,  17  Texas  Ct.  A  pp.,  845,  on  the  defense  of  former  jeop- 
ardy.    Pizaflo  v.  State,  189. 

8.  Ex  Parte  Slaren,  8  Texas  Ct.  App. ,  667,  approved.  Ex  Parte  Gregory,  810. 

4.  Heacock  v.  State,  18  Texas  Ct.  App.,  97,  on  the  rule  as  to  private  prose- 
cutors.   Mclnturf  v.  State,  835. 

5.  Qreene  v.  State,  17  Texas  Ct.  App.,  395,  on  confessions.  Harrison  v. 
State,  887. 

6.  Womack  v.  State,  16  Texas  Ct.  App.f  178;  WeUer  v.  State*  id.,  200; 
Owens  v.  State,  id.,  448,  on  the  subject  of  confessions,  approved.  Collins 
v.  State,  899. 

CASES  DISTINGUISHED. 

It  is  insisted  by  the  defense  that,  as  the  indictment  alleges  the  sum  of 
money  fraudulently  obtained  by  means  of  the  false  pretense  to  have  been 
$106,  while  the  proof  shows  that  the  amount  so  obtained  was  $109,  a  fatal 
variance  between  allegation  and  proof  is  manifest.  But  held,  that  the  vari- 
ance is  immaterial,  it  being  sufficient  for  the  State  to  show  that  the  amount 
obtained  was  in  excess  of  $20.  See  the  opinion  for  the  distinction  between 
this  and  Marwilsky's  case,  9  Texas  Ct.  App.,  877.    Moore  v.  State*  338. 

CASES  OVERRULED. 

1.  It  is  not  required  that  the  citation  shall  show  by  what  authority  the  bail 
bond  was  taken;  nor  when  or  by  virtue  of  what  authority  the  principal 
was  arrested.  Inasmuch  as  it  announces  the  contrary  rule,  the  case  of 
Lindley  v.  The  State,  17  Texas  Ct.  App^  121,  is  overruled.  (Pearson  ▼.  The 
State,  7  Texas  Ct  App.,  280,  was  decided  prior  to  the  enactment  of  article 
443  of  the  Code  of  Procedure,  and  therefore  is  not  now  authority  on  this 
subject.)     Wersbiski  v.  State,  181. 

2.  Dibbs  v.  State,  43  Texas,  650,  overruled.    Lawrence  v.  State*  53a 
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CHANGE  OF  VENUE. 

1.  Bill  of  exceptions  must  present  the  ruling  of  the  trial  court  refusing 
an  application  for  a  change  of  venue,  otherwise  that  question  will  not  be 
revised  by  this  court    Pruitt  v.  State,  129. 

2.  In  a  felony  case  the  defendant  applied  for  a  change  of  the  venue  on  the 
ground  that  on  account  of  prejudice  he  could  not  get  an  impartial  trial  in  the 
county  of  the  forum,  and  his  application  was  supported  by  the  affidavits  of 
twelve  compurgators.  The  State  filed  the  counter-affidavit  of  the  sheriff 
of  the  county,  directly  controverting  the  application,  and  attacking  the 
means  of  knowledge  of  the  twelve  compurgators  by  alleging  that  it  was 
"  confined  to  their  particular  neighborhoods,  which  do  not  include  the 
whole  county,  and  that  their  means  of  knowledge  is  besides  limited,  they 
not  being  acquainted  with  the  sentiments  of  the  people"  of  the  county  on 
the  subject.  His  counter-affidavit  expressly  denied  the  alleged  prejudice 
and  asserted  that  the  defendant  could  get  an  impartial  trial  in  the  county. 
To  the  sufficiency  of  this  .counter-affidavit  the  defense  excepted  on  the 
ground  that  it  affirmed  the  mere  conclusions  of  the  sheriff,  and  not  matters 
of  fact,  and  also  on  the  ground  that  the  sheriff  of  the  county  is  "  not  the 
kind  of  person  who  in  law  is  intended  to  make  the  counter-affidavit."  The 
trial  court  overruled  the  exceptions,  heard  evidence  on  the  issue,  and  refused 
to  change  the  venue  of  the  cause;  to  which  the  defense  reserved  excep- 
tion. Held,  that  the  exceptions  to  the  counter-affidavit  were  properly 
overruled,  and  no  error  in  the  rulings  and  action  of  the  trial  court  is  appar- 
ent.   Hunnicutt  v.  State,  632. 

CHARGE  OF  THE  COURT. 

See  Evidence.  4,  89,  50.  Murder,  8,  27. 

Former  Jeopardy,  1.  Statement  of  Facts,  4. 

1.  Trial  courts  should  not,  by  frequent  repetitions,  place  too  prominently 
before  a  jury  any  principle  of  law  involved  in  the  case  on  trial.  Especially 
is  it  important  that  this  rule  be  observed  in  criminal  cases,  in  order  to  guard 
against  creating  an  impression  upon  the  minds  of  the  jury  as  to  what  may 
be  the  opinion  of  the  court  with  regard  to  the  facts  to  which  the  principle 
is  applicable.     Irvine  v.  State,  12. 

2.  A  defendant  is  entitled  to  a  distinct  and  affirmative  presentation  of  the 
issues  which  arise  upon  his  evidence.  A  charge  is,  therefore,  objectionable, 
which  presents  the  phases  of  the  defense  in  a  negative  form  only.    la\ 

8.  Failure  of  the  trial  court  to  instruct  the  jury  as  to  the  law  applicable  to 
circumstantial  evidence,  when  the  case  for  the  State  rests  solely  upon  that 
character  of  evidence,  is  fundamental  error.    Riley  v.  State,  100. 

4.  Assault  with  intent  to  murder  can  be  committed  only  when  the  assault 
is  made  with  the  specific  intent  to  kill.  In  charging  that  it  was  sufficient  to 
constitute  the  offense  if  the  assault  was  made  with  the  intent  to  inflict  seri- 
ous bodily  injury,  the  trial  court  committed  a  fundamental  error.  Pruitt  v. 
State,  129. 

5.  Circumstantial  evidence  being  alone  relied  upon  to  establish  the  fraudu- 
lent takiug  of  the  alleged  stolen  animal,  the  trial  court,  by  failing  to  give  in 
charge  the  law  governing  such  evidence,  committed  fundamental  error. 
Ramirez  v.  State,  188. 

6.  Force,  as  applied  to  the  crime  of  rape,  was  properly  defined  in  the 
charge  of  the  court  as  follows:  "The  definition  of  force;  as  applicable  to 
assault  and  battery,  applies  also  to  the  crime  of  rape,  and  it  must  have  been 
such  as  might  have  reasonably  been  supposed  sufficient  to  overcome  re- 
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CHARGE  OF  THE  COURT  —  continued. 

sistance,  taking  into  consideration  the  relative  strength  of  the  parties  and 
all  other  circumstances  of  the  case."    Favors  v.  State,  155. 

7.  The  general  rule  obtains  in  this  State  that  "the  general  reputation 
for  chastity  of  the  alleged  injured  female  may  be  shown  to  be  bad,  not  in 
justification  of  the  offense,  but  as  weakening  the  evidence  of  the  prosecu- 
tion as  to  the  want  of  consent.*'    Id. 

8.  This  court  will  not  reverse  a  judgment  of  conviction  because  of  an 
erroneous  charge  upon  the  weight  of  circumstantial  evidence,  in  the  ab- 
sence of  a  bill  of  exceptions  or  a  showing  of  manifest  prejudice  to  the  rights 
of  the  defendant.     Cunningham  v.  State,  163. 

9.  The  indictment  charging  only  a  daylight  burglary,  the  trial  court,  in 
failing  in  its  charge  to  restrict  the  jury  to  a  daylight  burglary,  and  in 
charging  the  law  as  applicable  to  a  night  burglary,  committed  an  error  for 
which,  in  view  of  the  objection  presented  by  bill  of  exceptions,  the  judg- 
ment of  conviction  must  be  reversed.    Bravp  v.  State,  188. 

10.  The  mere  presence  of  an  accused  at  the  place  and  time  of  the  com- 
mission of  a  felony,  if  he  takes  no  part  by  word  or  act  in  the  crime,  will  not 
implicate  him  as  a  principal  offender,  even  though  he  makes  no  effort  to 
prevent  the  perpetration  of  the  offense.  See  the  opinion  on  the  question, 
and  note  a  special  charge  which,  presenting  correctly  the  law  upon  the 
question  as  applied  to  the  facts  of  the  case,  was  erroneously  refused.  Jack- 
ton  v.  State,  190. 

11.  The  issue  in  the  case  depending  solely  upon  circumstantial  evidence, 
the  failure  of  the  trial  court  to  give  in  charge  to  the  jury  the  law  of  circum- 
stantial evidence  was  fundamental  error.    Id. 

12.  With  respect  to  the  value  of  the  property  alleged  to  be  stolen,  it  is  the 
duty  of  the  trial  court  to  charge  the  jury  upon  the  standard  of  value,  which 
is  the  market  value  of  the  article  if  it  have  such  value,  and,  if  not,  the 
amount  it  would  cost  to  replace  it.  See  the  statement  of  the  case  for  a 
charge  upon  the  subject  held  correct    Saddler  v.  State,  195. 

18.  Charge  of  the  court  though  erroneous,  if  not  excepted  to,  unless  it 
manifests  a  fundamental  error,  is  not  cause  for  reversal.  Collins  v.  State, 
197. 

14.  It  was  proved  in  a  prosecution  for  the  embezzlement  of  goods,  that 
the  goods  being  selected  from  their  stock  by  the  owners  and  the  accused,  acting 
together,  the  owners  packed  the  same  in  trunks,  /and  at  the  request  of  the 
accused  delivered  the  trunks  to  the  railway  company  in  Galveston  for  ship- 
ment to  Luling,  paying  the  excess  freight  and  receiving  checks  for  the  trunks 
upon  the  accused's  ticket,  which  checks  they  delivered  to  the  accused  in 
Galveston.  Held,  that  the  delivery  of  the  checks  in  Galveston  was  a  suffi- 
cient delivery  of  the  goods  in  Galveston  to  fix  in  that  county  the  venue  in  a 
prosecution  of  the  accused  for  the  embezzlement  of  the  goods.  Cohen  v. 
State,  224. 

15.  Limitation  as  to  the  period  of  time  when  a  prosecution  for  crime  is  barred 
is  not  a  question  to  be  submitted  by  the  charge  to  the  jury  in  the  absence 
of  evidence  which  presents  that  issue.    Id. 

10.  A  special  instruction,  however  correct,  is  properly  refused  if  its  sub- 
stance has  been  embraced  in  the  general  charge.    Moore~v.  State,  288. 

17.  In  view  of  the  facts  that  the  character  of  the  defendant  was  not  pat 
in  issue  by  the  evidence,  and  that  the  trial  court  rejected  evidence  to  the 
effect  that  the  defendant  was  once  arrested  for  robbery,  it  was  a  palpable 
abuse  of  the  privilege  of  argument  on  the  part  of  the  counsel  for  the  State 
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CHARGE  OF  THE  COURT— continued 

to  discuss  the  one  and  advert  to  the  other  in  argument.  See  the  statement 
of  the  case  for  a  special  charge  as  to  the  presumption  of  law  concerning 
character,  which,  in  view  of  the  improprieties  noted,  should  have  been  given 
in  this  case.    Stephens  v.  Stale,  265. 

18.  The  evidence  upon  the  trial  of  this  case  disclosed  that  the  assaulted 
female  was  a  child  eight  or  nine  years  old,  and  tended  strongly  to  show  her 
consent  to  the  act.  With  respect  to  such  proof,  and  the  allegations  of  the 
indictment,  the  defense  requested  the  court  to  charge  the  jury  as  follows: 
*'  The  State  having  alleged  that  the  defendant  made  the  assault  upon  Willie 
Ogle  with  intent  to  have  carnal  knowledge  of  her  without  her  consent,  the 
State  must  prove  that  the  said  Willie  Ogle  did  not  consent  to  the  act.  The 
age  of  the  said  Willie  Ogle  is  immaterial  in  this  case,  as  her  age  is  not  set 
forth  in  the  indictment  If  you  .believe  from  the  evidence  that  the  said 
Willie  Ogle  did  consent  to  have  intercourse  with  the  defendant,  you  will  ac- 
quit the  defendant."  Held,  that  this  requested  instruction  was  correct  in 
view  of  the  allegations  in  the  indictment  and  the  proof,  and  that  in  refusing 
to  give  it  the  trial  court  erred.    Moore  v.  State,  275. 

19.  It  is  expressly  provided  by  article  197  of  the  Code  of  Criminal  Pro- 
cedure, that  the  crime  of  rape  may  be  presented  for  prosecution  within 
one  year,  and  not  afterwards.  The  Codes  fix  no  special  limitation  with 
regard  to  prosecutions  for  attempts  or  assaults  with  intent  to  commit  rape. 
The  general  provision,  however,  announced  in  article  199  of  the  Code  of 
Criminal  Procedure,  is  to  the  effect  that,  "  an  indictment  for  all  other  fel- 
onies may  be  presented  within  three  years  from  the  commission  of  the  of- 
fense, and  not  afterwards."  It  was  objected  that  the  trial  court  erred  in 
charging  the  three  years'  limitation  in  this  cause  because,  assault  to  rape 
being  one  of  the  degrees  included  in  the  crime  of  rape,  under  article  714 
of  the  Code  of  Criminal  Procedure,  the  limitation  applicable  to  rape  ap- 
plies. Held,  that  the  objection  is  not  well  taken ;  that  the  one  year's  limita- 
tion being  restricted  to  rape  it  cannot  control  the  minor  degrees  of  that 
offense  because  the  particular  enumeration  exoludes  offenses  not  enumerated, 
and,  there  being  no  special  limitation  fixed  for  the  minor  degrees,  they  fall 
within  the  purview  of  the  general  statute  of  three  years.    Id. 

20.  Unless  an  issue  of  limitation  be  raised  by  the  evidence  on  the  trial,  it  is 
unnecessary  that  the  charge  of  the  court  should  present  that  issue.    Id. 

21.  Evidence  in  a  theft  case  which  tends  to  negative  the  connection  or 
complicity  of  the  accused  with  the  original  taking  of  the  stolen  property 
demands  of  the  trial  court  a  charge  to  the  effect  that  if  the  jury  believe 
from  the  evidence  that  the  accused  was  not  connected  with  the  original 
taking,  he  should  be  acquitted.  See  the  opinion  in  extenso  for  a  state  of 
proof  which  demanded  such  a  charge,  and  note  also  the  special  charges 
which,  presenting  the  law  upon  the  subject,  were  erroneously  refused.  The 
verity  and  weight  of  the  evidence  were  for  the  determination  of  the  jury 
alone.    Herron  v.  State,  298. 

22.  It  is  the  imperative  duty  of  the  trial  court  to  give  in  charge  to  the  jury 
the  law  of  circumstantial  evidence  when  the  State  relies  solely  upon  such 
evidence  for  a  conviction.    Norwood  v.  State,  80S. 

28.  Possession  of  recently  stolen  property,  even  when  unexplained,  is  but 
circumstantial  evidence  of  guilt  in  a  theft  case,  and  if  the  State  relies 
solely  upon  that  fact,  the  defendant  becomes  entitled  to  a  proper  charge 
upon  circumstantial  evidence.    In  limiting  its  charge  upon  circumstantial 
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evidence  in  this  case,  and  in  failing  to  correctly  apply  it  to  the  case  gen- 
erally, the  charge  of  the  court  was  erroneous.    SchuUz  v.  State*  308. 

24.  The  testimony  of  two  credible  witnesses,  or  that  of  one  with  strong 
corroboration,  is  necessary  to  support  a  conviction  for  perjury.  In  all 
cases  in  which  an  accomplice  or  particeps  criminis  testifies  for  the  State, 
or  in  which  the  evidence  tends  to  show  that  one  or  more  of  the  State1*  wit- 
nesses are  accomplices,  the  law  in  relation  to  such  testimony  should  be  given 
in  charge  to  the  jury.  Failing  in  this  respect,  the  charge  of  the  court  in  this 
case  ifl  insufficient.    Anderson  v.  State,  SIS, 

25.  See  the  statement  of  the  case  for  evidence  held  to  demand  of  the  trial 
court  a  charge  relating  to  a  voluntary  return  of  stolen  property,  in  con- 
formity with  article  788  of  the  Penal  Code.    Schultz  v.  State,  315. 

26.  Reasonable  doubt  should  be  charged  in  the  language  of  the  statute. 
Efforts  to  explain  or  amplify  the  doctrine  result,  ordinarily,  in  uncertainty 
and  mischief,  and  frequently,  as  in  this  case,  in  error.  See  the  opinion  in 
illustration.    Id. 

27.  See  the  statement  of  the  case  for  a  charge  of  the  court  defining  the 
term  "  wilful,''  which,  though  not  as  full  as  it  properly  might  have  been,  is 
held,  in  the  absence  of  a  bill  of  exceptions,  to  be  sufficient.  Shuberi  v.  State, 
820. 

28.  Exception  to  the  action  of  the  trial  court  in  refusing  special  instruc- 
tions must  be  presented  by  proper  bill.  However  correct  the  requested  in- 
structions may  be,  a  conviction  will  not  be  reversed  for  its  refusal,  in  the 
absence  of  a  proper  bill  of  exceptions,  unless  its  refusal  comprehended  a 
fundamental  error,  or,  under  the  peculiar  circumstances  of  the  case,  worked 
obvious  prejudice  to  the  defendant.    Id* 

29.  The  indictment  in  this  case  charged  the  defendant,  and  one  H.  and  one 
W.,  with  a  conspiracy  to  commit  burglary.  The  evidence  on  the  trial  of  the 
defendant  not  only  failed  to  inculpate  W.,  but  positively  exonerated  him. 
The  trial  court  charged  the  jury  that  if  the  evidence  showed  a  conspiracy  be- 
tween the  defendant  and  H.,  the  offense  was  complete,  and  that  the  State 
was  not  required  to  prove  that  W.  was  also  a  party  to  the  conspiracy,  and 
refused  requested  instructions  to  the  effect  that,  "The  State  has  charged  a 
conspiracy  between  defendant,  H.  and  W.,  and  this  allegation  must  be 
proved  beyond  a  reasonable  doubt,"  and  "  the  State  must  make  out  a  con- 
spiracy as  alleged."  It  is  an  established  rule  of  criminal  procedure  that 
14  the  proof  for  the  prosecution  should  cover  every  particular  (of  the  in- 
dictment), whether  of  act  or  intent,  or  of  the  place  or  time  of  the  act,  essen- 
tial in  a  prima  facie  case.  But  it  need  not  extend  to  surplusage,  unless 
rendered  material  by  the  form  of  the  allegation."  Held,  that  under  this 
rule  the  allegation  as  to  W.  could  be  treated  as  surplusage,  and  as  not  ren- 
dered material  by  the  form  of  the  allegation,  and  it  was,  therefore,  not  es- 
sential that  it  be  proved.  The  charge  as  given  was  correct,  and  the  special 
charges  were  properly  refused.     Woodworth  v.  State,  375. 

80.  Special  charges,  however  correct,  are  properly  refused  if  their  sub- 
stance is  properly  embraced  in  the  general  charge.  The  special  charge 
requested  in  this  case,  to  the  effect  that  "  the  confessions  of  a  defendant 
are  to  be  received  with  caution,"  was  properly  refused,  as  being  upon  the 
weight  of  evidence.     Collins  v.  State,  899. 

81.  The  amendment  to  article  722  of  the  Penal  Code,  approved  April  12, 
1883  (General  Laws,  Regular  Session,  18th  Legislature,  page  81),  reads  as 


20  Texas  Court  of  Appeals.  683 


Index. 


CHARGE  OF  THE  COURT— continued. 

follows:  "  If  any  person,  by  assault,  or  violence,  or  by  putting  in  fear  of  life 
or  bodily  injury,  shall  fraudulently  take  from  the  person  or  possession  of 
another  any  property,  with  intent  to  appropriate  the  same  to  his  own  use, 
he  shall  be  punished  by  confinement  in  the  penitentiary  for  life  or  for  a 
terra  of  not  less  than  five  years ;  and  when  the  offense  is  committed  by  two 
or  more  persons  acting  together,  and  a  fire-arm  or  other  deadly  weapon  is 
used  or  exhibited  by  either  of  them  in  the  commission  of  the  offense,  the 
person  or  persons  so  using  or  exhibiting  the  fire-arm  or  other  deadly  weapon 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  life  or  for  a  term 
not  less  than  five  years. H  Held,  that  the  effect  of  this  amendment  is  to  pre- 
scribe three  separate,  distinct  and  independent  modes  in  which  the  offense 
of  robbery  may  be  committed;  first,  by  assault;  second,  by  violence;  and 
third,  by  putting  in  fear  of  life  or  bodily  injury.  Violence,  without  the 
concurrence  of  either  one  of  the  others,  is  a  mode  in  which  the  offense  of 
robbery  may  be  committed,  and  in  so  charging  the  jury  the  court  below 
committed  no  error.    Bond  v.  State,  421. 

82.  Special  charges,  however  correct,  are  properly  refused  if  their  sub- 
stance is  embodied  in  the  general  charge.    Id. 

33.  This  case  being  the  companion  to  Bond  v.  The  State,  ante,  p.  421,  the 
same  questions  upon  the  subjects  of  the  continuance  applied  for,  and  the 
charge  of  the  court  upon  the  definition  of  robbery,  were  raised.  See  the 
opinion  in  Bond's  case  for  the  determination  of  the  questions.  Leonard  v. 
State,  442. 

84.  See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  self-defense, 
held  insufficient  because  it  failed  to  instruct  the  jury  clearly  that  the  exist- 
ence of  the  reasonable  apprehension  of  actual  or  apparent  danger  was  to 
be  considered  from  the  standpoint  of  the  defendant  at  the  time  of  the  homi- 
cide, and  not  from  that  of  the  jury  in  the  light  of  the  facts  proved.  Bell 
v.  State,  445. 

85.  Special  instructions  are  properly  refused  if  the  general  charge  fully 
and  correctly  instructs  the  jury  upon  all  of  the  issues  raised  upon  the  trial. 
Holmes  v.  State,  509. 

86.  See  the  opinion  for  a  charge  of  the  court  upon  the  defense  of  alibi, 
held  correct.     Thornton  v.  State,  510. 

37.  However  correct  may  be  the  doctrine  that  the  evidence  of  a  pardoned 
convict  is  entitled  to  but  little  credit,  an  instruction  to  the  jury  to  discredit 
his  testimony  or  to  receive  it  with  suspicion  would,  under  the  practice  of 
this  State,  be  error.    Id. 

88.  The  right  of  the  true  owner  of  hogs,  sheep  and  goats  to  his  property 
is  not  affected  by  the  statutory  requirement  (article  4558  of  the  Revised 
Statutes)  that  he  shall  mark  his  hogs,  sheep  and  goats  before  or  when 
they  are  six  months  old,  and  the  fraudulent  taking  of  such  animals,  un- 
marked, is  as  much  theft  as  though  they  were  marked  when  taken.  The 
owner's  recorded  mark  is  not  even  required  as  the  best  evidence  of  owner- 
ship, as  is  the  case  with  brands.    Lawrence  v.  State,  586. 

89.  A  rule  of  law  can  never  be  subverted  by  local  custom,  and,  in  so  far  as 
it  holds  otherwise,  the  case  of  Dibbs  v.  The  State,  48  Texas,  650,  is  over- 
ruled. The  trial  court,  in  this  case,  properly  rejected  evidence  to  the  effect 
that  a  general  custom,  in  the  county  of  the  offense,  gave  to  any  one  the 
right  to  kill  all  unmarked  hogs,  over  twelve  months  old,  found  on  the  range. 
It  was  not  error,  therefore,  to  refuse  a  special  instruction  to  the  effect  that 
if  the  hogs  were  unmarked  and  were  over  six  months  old,  and  the  de- 
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fendant  killed  them  not  knowing  them  to  belong  to  H.,  the  alleged  owner, 
he  would  not  be  guilty  of  theft.    Id. 

40.  See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  the  sub- 
ject of  taking  property  under  a  mistaken  claim  of  right,  and  upon  the  doc- 
trine of  reasonable  doubt,  held  sufficient  in  this  case.    Id. 

41.  Though  the  trial  court  may  qualify  or  modify  a  requested  instruction, 
so  as  to  make  it  present  the  law  as  the  court  conceives  the  law  to  be,  the 
trial  court  is  not  bound  to  qualify  or  modify  an  illegal  or  erroneous  charge, 
but  may  refuse  it  altogether.    Id. 

42.  Relationship  by  affinity  ceases  with  the  dissolution  of  the  marriage 
creating  it.  Incest,  therefore,  between  parties  whose  relationship  is  one  of 
affinity  founded  merely  upon  the  marriage  of  one  of  them,  is  impossible 
after  the  dissolution  of  the  raariage;  and  therefore  the  trial  court  erred 
in  charging  that  incest  between  step-father  and  step-daughter  could  be 
committed  after  the  death  of  the  step-daughter's  mother.  Johnson  v.  State, 
609. 

43.  It  is  not  within  the  discretion  of  this  court  to  consider  the  effect 
upon  the  jury  of  an  erroneous  charge  of  the  court,  if  the  same  was  promptly 
excepted  to  at  the  time  it  was  given.  In  such  case  the  conviction  most 
be  set  aside,  however  immaterial  the  error  may  have  been.  Clanton  v. 
State,  615. 

44.  In  order  to  constitute  burglary,  the  intent  to  commit  theft  (or  a  fel- 
ony) must  exist  at  the  very  time  the  house  is  entered.  Wherefore,  when 
the  indictment  alleged  the  intent  to  have  been  to  commit  the  crime  of  theft, 
the  trial  court  erred  in  omitting  and  refusing  a  charge  to  the  effect  that  if 
the  defendant  first  conceived  the  intent  to  steal  after  he  entered  the  house, 
he  should  be  acquitted.    Harris  v.  State,  652. 

45.  The  law  of  circumstantial  evidence  should  be  charged  only  in  cases 
in  which  the  inculpatory  evidence  is  wholly  of  a  circumstantial  character. 
Jack  v.  State,  656. 

46.  To  support  a  conviction  for  theft  it  must  appear  from  the  evidence 
that  the  intent  to  steal  existed  at  the  very  time  of  the  taking.  If  the  fraud- 
ulent intent  did  not  exist  at  the  time  of  the  taking,  the  subsequent  appropri- 
ation of  the  property  does  not  constitute  theft.  See  the  statement  of  the 
case  for  proof  in  a  theft  case  which  demanded  of  the  trial  court  a  pertinent 
and  affirmative  application  of  the  rule,  and  note  special  instructions  upon 
the  question,  the  refusal  of  which  is  held  to  be  error.     Wilson  v.  State,  662. 

47.  Evidence  upon  a  trial  for  assault  with  intent  to  murder  tended  to 
establish  the  fact  that  there  were  others  present  besides  the  injured  party, 
apparently  acting  with  the  injured  party,  one  being  armed  with  a  pistol; 
that  they  acted  with  the  injured  party  in  an  assault  upon  the  defendant; 
that  the  defendant  was  knocked  down  by  the  injured  party,  and  that  some 
one  with  the  injured  party  fired  one  shot  Under  such  a  state  of  facts  the 
rule  obtains  that  if  the  persons  present  were  acting  with  the  injured  party 
in  an  attack  upon  the  defendant,  or  if  they  or  either  of  them  made  an  attack 
upon  the  defendant,  the  injured  party  being  present  and  acting  with  them 
in  such  a  manner  as  to  make  him  a  principal  to  such  attack ;  or  if  the  ap- 
pearances were  such  as  to  cause,  and  did  cause,  in  the  mind  of  the  defendant  a 
reasonable  belief  that  the  injured  party  was  a  party  to  the  attack  upon  him, 
or  which  was  about  to  be  made  upon  him,  by  all  or  either  of  such  parties, 
the  defendant's  right  of  self-defense  would  extend  to  the  acts  of  each  and 
all  of  the  party,  because  the  act  of  one  would  be  the  act  of  alL    Bee  the 


CHARGE  OF  THE  COURT— continued. 

opinion  in  extenso  for  a  charge  of  the  court  held  error,  because  it  contra- 
venes the  doctrine  announced,  in  that  it  limited  the  defendant's  right  of 
self -defense  to  his  belief  that  the  injured  party  was  about  to  attack  him 
,with  a  deadly  weapon.     Jones  v.  State,  665. 

48.  The  offense  alleged  In  the  indictment  being  a  felony,  and  the  convic- 
tion being  for  a  misdemeanor,  the  assistant  attorney-general  insists  that  the 
'whole  case  partakes  of  the  nature  of  a  misdemeanor,  and  that  therefore  the 
objection  to  the  charge  of  the  court  comes  too  late  when  made  for  the  first 
time  after  verdict.  But  held  that  the  case,  when  the  charge  was  given,  was 
a  felony  case,  and  subject  to  the  rules  governing  instructions  applicable 
to  felony  cases.    Id, 

CIRCUMSTANTIAL  EVIDENCE. 

See  Evidence,  6,  15,  28,  88,  89,  68,  64,  72. 
Charge  of  the  Court,  5,  8, 15,  22, 
Murder,  29.  ' 

CITATION. 

See  Scire  Facias,  2. 
Variance,  2. 
See  opinion  for  recitals  in  a  scire  facias  held  sufficient  as  a  citation. 
Werbiski  v.  State,  131. 

COMMISSIONERS'  COURT. 

The  commissioners'  court  of  a  county  in  which  there  is  neither  a  work 
house  nor  a  farm  has  authority  under  the  Revised  Statutes  (articles  8591-8597) 
to  issue  an  order  requiring  a  prisoner  who,  under  a  conviction  for  a  misde- 
meanor, refuses  to  pay  the  fine  and  costs  assessed  against  him,  to  labor  on 
any  public  improvements  in  process  of  construction.  It  is  only  when  there 
is  no  work  house  or  farm,  and  no  public  improvements  upon  which  the 
convict  can  be  put  to  work,  and  when  the  county  authorities  have  failed  to 
hire  bim  out,  that  the  convict  can  claim  the  benefit  of  article  816  of  the 
Code  of  Criminal  Procedure.    Ex  Parte  Bogle,  127. 

CONFESSIONS. 

1.  The  State,  in  a  trial  for  murder,  proved  by  one  J.  W.  Levy  that  the 
defendant,  a  few  minutes  after  the  homicide,  said  that  he  killed  the  de- 
ceased to  save  his  own  life.  E.  Levy  testified  that  he  heard  the  defend- 
ant's statement  to  J.  W.  L.  and  that  the  statement  was  that  he  killed  the 
deceased  to  "save  himself"  or  "protect  himself."  The  defense  proposed 
to  prove  by  one  W.  that  three  or  four  minutes  after  the  homicide,  the  de- 
fendant, in  reply  to  witness's  question,  said  that  he  killed  the  deceased  to 
"  protect  his  wife  and  child."  The  trial  court  rejected  the  evidence  because, 
1,  "  the  defendant  was  under  arrest  and  in  custody  for  the  same  offense  of 
which  he  stands  indicted  at  the  time  the  statement  was  made."  2.  "  Be- 
cause the  proposed  statement  was  different  from,  and  inconsistent  with, 
the  statements  previously  made  to  the  Levys."  8.  "  Because  the  same  was 
not  spontaneous,  but  appeared  to  have  been  made  after  the  defendant  must 
have  considered  of  his  defense."  Held,  that  the  ruling  of  the  trial  court  was 
error.  In  the  first  place,  article  750  of  the  Code  of  Criminal  Procedure  i< 
not  intended  to  operate  against  a  defendant,  and  cannot  be  invoked  by  tj? 
State  to  exclude  the  declarations  of  the  defendant  made  when  in  custotf 
if  the  same  be  otherwise  admissible.  In  the  second  place,  the  rule  is  th 
if  such  declarations  were  so  nearly  connected  with  the  main  transac 
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as  to  be  a  part  thereof,  the  fact  that  they  were  conflicting  or  inconsistent 
cannot  be  made  the  test  of  their  admissibility.  In  the  third  place  the  par- 
port  of  the  testimony  of  the  Levy*  is  not  of  a  character  to  render  the  re- 
jected declaration  so  far  inconsistent  as  to  destroy  its  spontaneity.  Hani' 
ton  v.  State,  887. 

2.  The  rejected  statement  was  admissible,  in  view  of  the  testimony  of  the 
State's  witnesses  Levy,  under  the  additional  rule  that,  when  a  confession  or 
admission  is  introduced  in  evidence  against  a  party,  such  party  is  entitled 
to  prove  the  whole  of  what  he  said  upon  the  subject  in  explanation  of  the 
statements  proved  against  him,  whether  made  at  or  subsequent  to  the  time 
he  made  the  confession  or  admission.  For  the  rule  in  exten&o  see  Great 
v.  The  State,  17  Texas  Ct  A  pp.,  895;  and  note  the  opinion  for  approval  of 
the  same.    Id. 

8.  Under  the  common  law  rule  the  confession  of  a  defendant,  induced 
by  promises  or  threats  which  may  have  influenced  his  mind,  is  not  admissi- 
ble against  him  under  any  circumstances.  To  this  rule,  however,  we  have 
statutory  exceptions,  one  of  which  qualifies  such  confession  as  evidence 
when,  in  connection  with  it,  the  accused  makes  a  statement  of  facts  or  cir- 
cumstances which  are  found  to  be  true,  and  which  conduce  to  establish  hn 
guilt  See  the  opinion  in  extenso  for  a  statement  of  facts  made  by  the  ac- 
cused in  connection  with  his  confession,  which,  being  found  to  be  true,  and 
conducing  to  the  establishment  of  his  guilt,  brought  his  confession  within  the 
exception  and  qualified  it  as  evidence  against  him.  Note  also  the  approval 
on  this  subject  of  the  rulings  of  this  court  in  the  cases  of  Womack  v.  The 
State,  16  Texas  Ct.  App.,  178;  Weller  v.  The  State,  id.,  200;  Owen*  v.  The 
State,  id.,  448.    Collins  v.  State,  899. 

4.  Special  charges,  however  correct,  are  properly  refused  if  their  substance 
is  properly  embraced  in  the  general  charge.  The  special  charge  requested 
in  this  case,  to  the  effect  that  "  the  confessions  of  a  defendant  are  to  be  re- 
ceived with  caution, "  was  properly  refused,  as  being  upon  the  weight  of  evi- 
dence.   Id. 

CONSENT. 

To  support  a  conviction  for  the  appropriation  of  property  belonging  to  joint 
owners,  it  devolves  upon  the  State  to  prove  the  non-consent  of  all  the 
owners.    Cohen  v.  State,  224. 

CONSPIRACY. 

1.  The  indictment  in  this  case  charged  the  defendant,  and  one  EL  and  one 
W.,  with  a  conspiracy  to  commit  burglary.  The  evidence  on  the  trial  of  the 
defendant  not  only  failed  to  inculpate  W.,  but  positively  exonerated  him. 
The  trial  court  charged  the  jury  that  if  the  evidence  showed  a  conspiracy 
between  the  defendant  and  H.,  the  offense  was  complete,  and  that  the  State 
was  not  required  to  prove  that  W.  was  also  a  party  to  the  conspiracy,  and 
refused  requested  instructions  to  the  effect  that,  '*  The  State  has  charged  a 
conspiracy  between  defendant,  H.  and  W.,  and  this  allegation  must  be 
proved  beyond  a  reasonable  doubt,"  and  "  the  State  must  make  out  a  con- 
spiracy as  alleged."  It  is  an  established  rule  of  criminal  procedure  that 
"  the  proof  for  the  prosecution  should  cover  every  particular  (of  the  indict- 
ment), whether  of  act  or  intent,  or  of  the  place  or  time  of  the  act,  essential 
in  a  prima  facie  case.  But  it  need  not  extend  to  surplusage,  unless  ren- 
dered material  by  the  form  of  the  allegation."  Held,  that  under  this  role 
the  allegation  as  to  W.  could  be  treated  as  surplusage,  and  as  not  rendered 
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CONSPIRACY  —  continued. 

material  by  the  form  of  the  allegation,  and  it  was,  therefore,  not  essential 
that  it  be  proved.  The  charge  as  given  was  correct,  and  the  special  charges 
were  properly  refused.     Woodwortk  v.  State,  875. 

2.  ••  Agreement,"  as  defined  by  legal  lexicographers,  is  "  a  coming  together 
of  parties  in  opinion  or  determination ;  the  union  of  two  or  more  minds 
in  a  thing  done  or  to  be  done ;  a  mutual  assent  to  do  a  thing."  A  conspiracy 
cannot  be  committed  by  one  person  alone,  and  it  cannot  be  committed  by 
two  when  there  is  no  concurrence  of  purpose  and  mind,  and  when  the  con- 
currence or  purpose  on  the  part  of  one  is  unreal  or  feigned.  See  the  opinion 
in  exteneo,  and  the  statement  of  the  case,  for  evidence  held  insufficient  to 
support  a  conviction-  for  conspiracy,  inasmuch  as  it  fails  to  establish  a  con- 
currence of  purpose  on  the  part  of  the  parties  charged  in  the  indictment.  Id. 

CONSTITUTIONAL  LAW. 
See  Indictment,  25. 

1.  The  Constitution  of  1869  authorized  juries  in  capital  cases  to  substi- 
tute imprisonment  with  hard  labor  for  life  in  lieu  of  the  death  penalty.  The 
Constitution  of  1876  contains  no  similar  provision,  and  no  other  legislation 
was  had  with  respect  to  punishment  for  murder  until  the  adoption  of  the 
Revised  Codes  in  July,  1879,  when  the  same  alternative  punishment  was 
provided  for  murder  of  the  first  degree.  It  is  insisted  in  this  case  that  the 
Constitution  of  1876  wholly  superseded  the  previous  Constitution  of  1869, 
and  left  in  force  none  of  its  provisions  except  such  as  were  expressly  con- 
tinued in  operation,  and  that,  inasmuch  as  the  Constitution  of  1876  is  silent 
as  to  punishment  for  murder,  there  was  no  punishment  for  murder  of  the 
first  degree  prescribed  by  the  laws  of  this  State,  from  the  adoption  of  the 
Constitution  of  1876  until  the  adoption  of  the  Revised  Codes.  Held,  that 
this  doctrine  cannot  be  maintained.  On  the  contrary,  section  8  of  article 
V  of  the  Constitution  of  1869,  which  provides  "That  in  all  cases  where  by 
law  it  may  be  provided  that  capital  punishment  may  be  inflicted,  the  jury 
shall  have  the  right,  in  their  discretion,  to  substitute  imprisonment  for 
life,"  instead  of  repealing  or  abrogating  former  laws,  recognizes  their  force, 
existence  and  binding  effect,  but  gives  to  the  jury  the  right  to  ameliorate 
or  commute  the  punishment  in  capital  cases.  The  effeot  of  the  Constitu- 
tion of  1876  was  simply  to  repeal  this  commutation  or  alternative  punish- 
ment clause,  and  to  leave  in  force  and  effect  the  penalty  as  it  existed  prior 
to  the  Constitution  of  1869,  and  that  penalty  (death)  again  became  the  only 
penalty  for  murder  in  the  first  degree  until  the  alternative  clause  was 
restored  by  the  adoption  of  the  Revised  Codes  in  1879.  Mclnturf  v.  State, 
885. 

2.  Ex  poet  facto  laws  are  not  such  as  modify  the  rigors  of  the  crim- 
inal law,  but  those  only  that  create  or  aggravate  the  crime  or  increase  the 
punishment,  or  change  the  rules  of  evidence  for  the  purpose  of  convic- 
tion. A  mere  remedy  which  ameliorates  punishment  and  inures  solely 
to  the  benefit  of  the  party  to  be  punished  can  in  no  sense  be  regarded  as  a 
retroactive  or  ex  post  facto  law,  and  especially  when  it  is  within  the  option 
of  the  offender  to  elect  the  original  penalty,  as  is  provided  by  the  Penal 
Code  of  this  State.    Id. 

CONSTRUCTION  OF  ORDINANCES. 

1.  See  the  opinion  in  extenso  for  an  elaborate  statement  of  the  general 
rule  of  construction  applicable  to  municipal  ordinances ;  whioh  is,  in  sub- 
stance, that  they  should  be  given  a  reasonable  construction,—  that  is*  a  con- 
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CONSTRUCTION  OP  ORDINANCES—  continued. 

struction  thai  will  give  effect  to  the  intention  of  the  power  enacting  them; 
and  that,  in  interpreting  them,  all  reasonable  intendments  which  help  to 
sustain  and  make  them  operative  are  to  be  indulged  and  weighed  by  the 
court.  In  harmony  with  the  principle  thus  stated,  our  statute  (subdiv.  6, 
article  8188 of  the  Revised  Statutes)  provides  as  follows:  "In  all  interpreta- 
tions the  court  shall  look  diligently  for  the  intention  of  the  Legislature, 
keeping  in  view  at  all  times  the  old  law,  (he  evil  and  the  remedy."  Upon 
the  same  subject,  article  9 of  the  Penal  Code  provides  that,  "every  law  upon 
the  subject  of  crime  shall  be  construed  according  to  the  plain  import  of  the 
language  in  which  it  is  written,  without  regard  to  the  distinction  usually 
made  between  the  construction  of  penal  laws  and  laws  upon  other  subjects.1' 
Ex  Parte  Gregory,  210. 

8.  The  ordinance  of  the  city  of  Galveston  of  1875  (caption:  "Occu- 
pation and  License  Taxes,"  section  83,  article  II,  chapter  89,  Revised  Or- 
dinances of  Galveston),  levying  certain  annual  taxes  upon  vehicles,  was, 
in  the  case  of  Ex  Parte  Gregory,  1  Texas  Ct  App.,  758,  held  invalid,  be- 
cause the  tax  so  levied  was  an  occupation  tax  for  revenue  alone,  and 
not  a  police  regulation,  and  was  in  excess  of  the  constitutional  limit  of 
one-half  the  State  tax  upon  the  same  class  of  subjects.  The  ordinance 
under  which  the  proceedings  in  this  case  were  had  is  the  ordinance  adopted 
by  the  city  council  of  Galveston,  of  November  4, 1879,  which  seeks  to  rem- 
edy the  evil  arising  out  of  the  want  of  a  valid  ordinance  regulating  and 
licensing  vehicles ;  the  general  purpose  of  which  is  expressed  in  its  title  as 
follows:  "  An  ordinance  to  regulate  and  provide  for  the  licensing  of  all  per- 
sons and  corporations  keeping  for  public  or  private  use  or  hire,  hacks, 
coaches,  carriages,  buggies,  drays,  carts,  wagons  or  other  vehicles  in  .the ' 
city  of  Galveston."  Section  1  makes  unlawful  the  keeping  for  private  or 
public  use  or  hire  of  any  vehicle  named  in  section  2,  without  obtaining  a 
license,  giving  the  bond  and  paying  the  license  dues  prescribed.  Section  2 
designates  the  vehicles  required  to  be  licensed,  prescribes  the  dues,  and  the 
requisites  of  the  bond.  It  fixes  hack  license  at  $8  per  annum,  and  requires 
the  owner  to  pay  the  cost  of  numbering  the  hack,  not  to  exceed  twenty-five 
cents.  Penalty  is  prescribed  by  section  29.  Held  that,  under  the  rule  of 
construction  above  laid  down,  the  validity  of  the  ordinance  must  be  upheld; 
that  there  being  nothing  in  the  ordinance  which  requires  it  to  be  construed 
as  levying  an  occupation  tax,  and  it  being  evident  that  it  was  not  intended 
to  levy  an  occupation  but  a  license  tax  under  the  police  and  not  the  taxing 
power  conferred  upon  the  council  by  the  charter,  that  intention  must  be 
respected  in  the  interpretation  of  the  ordinance,  and  be  supported  by  every 
reasonable  intendment    id 

8.  The  regulation  embraced  in 'the  ordinance  is  one  which  pertains 
strictly  to  the  police  and  not  the  taxing  power  of  the  corporation,  and 
it  was  under  and  by  virtue  of  this  police  power  that  the  ordinance  was 
enacted,  as  is  made  manifest  both  by  the  title  and  body  of  the  ordinance. 
The  rule  is  that  ••  the  title  and  the  body  of  the  ordinance  may  be  taken 
together  to  give  it  the  necessary  certainty  to  sustain  it"   Id. 

4.  It  is  an  established  rule  that,  "in  the  interpretation  of  a  statute, 
though  resort  may  be  had  to  the  preamble,  it  cannot  limit  or  control  the 
express  provisions  of  the  statute."  Another  rule  is  that  "the  statement  of 
legislative  reasons  in  the  preamble  will  not  affect  the  validity  of  the  stat- 
ute," Held,  that  under  these  rules  the  recital  in  the  preamble  to  the  ordi- 
nance involved  in  this  proceeding,  via.:  that  one  of  the  purposes  of  the 
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ordinance  is  to  provide  a  fund  for  the  improvement  of  streets,  etc*  cannot 
invalidate  the  ordinance,  especially  when  it  plainly  appears  from  the  title 
and  body,  as  well  as  from  the  preamble  itself,  that  another  and  paramount 
purpose  of  the  ordinance  is  the  better  preservation  of  public  order  and  the 
enforcement  of  police  regulations  concerning  vehicles.    Id. 

5.  Section  20  of  the  ordinance  in  question  sets  apart  the  fund  arising 
from  licenses  of  vehicles  to  the  improvement  of  streets,  etc.  Held,  that 
this  disposition  of  the  fund  arising  from  license  of  vehicles  was  within  the 
discretionary  power  of  the  council,  and  cannot  operate  to  invalidate  the 
ordinance  as  to  the  levy  of  the  license  tax,  upon  the  ground  that,  as  this 
particular  fund  was  not  set  apart  exclusively  for  the  payment  of  the  ex* 
penses  incurred  by  the  police  regulations,  therefore  there  are  no  such 
expenses,  and  that,  therefore,  the  purpose  of  the  tax  is  for  revenue  alone, 
and  not  for  the  purpose  of  police  regulation.  By  fair  intendment  it  must 
be  held  that,  while  the  intention  was  that  the  expense  of  enforcing  the 
regulations  must  be  paid  by  the  city,  it  matters  not  what  fund  was  so  used, 
Moreover,  if  section  20  was  in  conflict  with  the  charter,  it  would  be  invalid 
and  inoperative  itself,  but  would  not  invalidate  the  other  provisions  of  the 
ordinance.    Id.  % 

6.  Whether  or  not  a  municipal  ordinance,  when  viewed  as  a  police  regu- 
lation and  as  levying  a  license  and  not  an  occupation  or  other  tax,  is  valid, 
depends  upon  whether  or  not  the  sums  demanded  are  reasonable  for  the 
purposes  of  regulation.    Id. 

7.  With  reference  to  the  distinction  between  the  power  to  license  and  the 
power  to  tax  useful  trades  and  employments,  the  rule  is,  with  respect  to  the 
former  right  when  alone  conferred,  that  it  does  not,  unless  such  appears  to 
have  been  the  legislative  intent,  give  the  authority  to  prohibit  the  trade  or 
to  use  the  license  as  a  mode  of  taxation  with  a  view  to.  revenue ;  but  that 
reasonable  fees  for  the  license  and  the  enforcement  of  the  ordinance  may 
be  charged.  In  this  case  the  grant  of  power  to  the  municipality  of  Galves- 
ton by  its  charter  is  the  twofold  power  to  license  and  to  tax.  The  rule  which 
obtains  in  such  case  sustains  the  constitutionality  of  such  provisions,  "  unless 
there  is  some  specific  limitation  on  the  authority  of  the  Legislature  in  this 
respect."  The  specific  limitation  in  the  Constitution  of  the  State  limits  the 
grant  of  power  to  a  municipality  to  levy  an  occupation  or  other  tax  for  rev- 
enue purposes  to  not  more  than  one-half  the  tax  levied  by  the  State  upon  the 
same  class  of  such  subjects.  This  constitutional  limitation  does  not,  how- 
ever, apply  to  a  license  tax  prescribed  incidentally  in  connection  with  and 
to  meet  the  expenses  of  police  regulations;  provided  such  tax  is  not  unrea- 
sonably large,  so  as  to  be  in  fact  a  tax  for  revenue  or  a  prohibitory  device. 
Id. 

8.  Note  the  opinion  for  the  approval  of  the  doctrine  announced  in  Ex 
Parte  SUxren,  8  Texas  Ct  App.,  667,  to  the  effect  that  the  constitutional  limit- 
ation relating  to  taxation  does  not  affect  the  power  of  the  Legislature  to 
confer  upon  a  municipal  oorporafion  the  authority  to  regulate  the  use  of 
vehicles  by  such  regulations  as  safety  and  good  order  may  require,  and  to 
impose  thereon  a  sufficient  tax  to  meet  the  legitimate  expense  of  keeping 
up  such  police  regulations  over  the  subject    Id. 

9.  The  rule  which  obtains  in  this  State  is,  that  the  amount  exacted  for 
a  license,  as  an  exercise  of  police  power  merely,  though  such  amount  is 
designed  for  regulation  and  not  for  revenue,  need  not  be  confined  to  the  ex- 
pense of  issuing  it,  but  a  reasonable  compensation  may  be  charged  for  the 
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additional  expense  of  municipal  supervision  over  the  particular  business 
or  vocation,  at  the  place  where  it  is  licensed,  which  may  include  the  serv- 
ices of  officers,  and  expenses  incidental  to  the  faithful  enforcement  of 
police  supervision.    Id. 

10.  The  rule  also  applies  that  when  the  question  as  to  the  reasounble- 
ness  of  a  municipal  by-law  or  city  ordinance  ie  raised,  and  it  has  reference 
to  a  subject-matter  within  the  corporate  jurisdiction,  it  will  be  presumed 
to  be  reasonable,  unless  the  contrary  appears  on  the  face  of  the  law  itself 
or  is  established  by  proper  evidence.  Under  this  rale  the  license  fee  of 
tB  imposed  upon  hacks  by  the  ordinance  of  the  city  of  Galveston  cannot 
be  held  unseasonable.    Id. 

CONTINUANCE. 

See  Judicial,  Ddxbbiton. 
Practice.  & 

1.  It  is  no  objection  to  an  application  for  a  first  continuance  that  the  ab- 
sent testimony  is  cumulative,    Irvine  v.  State,  1& 

&  8ee  the  statement  of  the  case  for  an  application  for  a  continuance 
which,  being  in  all  essentials  sufficient  as  to  diligence,  and  setting  forth  ab- 
sent testimony  material  and  probably  true  when  considered  in  connection 
with  the  evidence  adduoed  on  the  trial,  demanded  of  the  trial  court  the 
award  of  a  new  trial  booaueo  of  the  refusal  of  the  continuance.  Note  the 
animadversions  of  this  court  upon  the  conduct  of  the  sheriff  in  withhold- 
ing from  the  court  below  information  important  to  its  action  in  this  case. 
Termer*.  State,  56. 

&  Article  568 of  tibe  Code  of  Criminal  Procedure  provides  that  "a con- 
tinuance may  be  granted  on  application  of  the  State  or  defendant  after  the 
trial  has  commenced,  when  it  is  made  to  appear  to  the  satisfaction  of  the 
court  that  by  some  unexpected  occurrence  since  the  trial  commenced,  which 
no  reasonable  diligence  could  have  anticipated,  the  applicant  is  so  taken  by 
surprise  that  a  fair  trial  cannot  be  had;  or  the  trial  may  be  postponed  to  a 
subsequent  day  of  the  term."  Held,  that  it  is  not  contemplated  by  the  said 
article  that,  in  case  of  postponement  of  the  trial,  after  the  jury  was  im- 
paneled, the  court  had  also  the  right  to  discharge  the  jury ;  nor  would  it 
have  such  right  even  in  the  case  of  a  continuance  for  the  term,  except  upon 
a  clear  showing  of  necessity.    Pizano  v.  State,  190. 

4.  Continuance  is  properly  refused  if  it  be  sought  to  secure  testimony 
which,  in  the  light  of  the  evidence  adduced,  is  not  probably  true.  Cumming- 
ham  v.  State,  16a 

5.  The  primary  remedy  against  a  surprise  by  reason  of  the  self-contradict- 
ory testimony  of  a  witness  is  by  seeking  a  continuance,  or  a  postponement 
of  the  trial  to  a  subsequent  day  of  the  term.  But  see  the  opinion  for  evi- 
dence held  not  to  operate  as  a  surprise.    Id. 

ft.  8ee  the  statement  of  the  case  for  evidence  disclosed  in  an  application 
for  continuance  which,  considered  in*  connection  with  the  evidence  adduced, 
entitled  the  defendant  to  a  new  trial,  notwithstanding  the  correctness  of 
the  ruling  of  the  trial  court  in  refusing  the  continuance  upon  the  ground 
that  the  application  disclosed  a  total  failure  of  diligence  to  secure  the  absent 
testimony.    Sehultz  v.  State,  815. 

?.  Diligenoe  in  an  effort  to  procure  service  of  process  upon  an  absent  wit- 
ness is  one  of  the  teste  to  be  applied  to  the  sufficiency  of  an  application  for  a 
continuance.    See  the  opinion  for  a  showing  of  diligence  held  insufficient, 
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and  the  statement  of  the  case  for  evidence  set  out  in  the  application  for  con- 
tinuance held,  in  view  of  the  evidence  on  the  trial,  not  to  be  probably  true, 
and  therefore  not  sufficient  to  authorise  the  award  of  the  continuance. 
Bond  v.  State,  42JL 

CORPUS  DELICTI. 
See  Fact  Cases,  8. 
Murder,  9. 

DECLARATIONS. 
See  Evidence,  28. 
Murder,  84,  87,  38. 

DEFINITIONS. 

See  Charge  of  the  Court,  28.  Rape,  1. 

False  Pretenses,  2.  SwiNDLnra,  ft. 

It  "  Possession  "  as  used  in  the  statutory  definition  of  theft  is  constituted 
by  the  person  unlawfully  deprived  of  the  property  exercising  actual  cart, 
control  and  management  of  the  property,  whether  the  same  be  lawful  or 
unlawful.    Littleton  v.  State,  168. 

2.  "  Agreement,"  as  denned  by  legal  lexicographers,  is  "a  coming  to- 
gether of  parties  in  opinion  or  determination ;  the  union  of  two  or  more 
minds  in  a  thing  done  or  to  be  done;  a  mutual  assent  to  do  a  thing."  A 
conspiracy  cannot  be  committed  by  one  person  alone,  and  it  cannot  be  com- 
mitted by  two  when  there  is  no  concurrence  of  purpose  and  mini,  and 
when  the  concurrence  or  purpose  on  the  part  of  one  is  unreal  or  feigned* 
See  the  opinion  in  extenso,  and  the  statement  of  theoase,  for  evidence  held 
insufficient  to  support  a  conviction  for  conspiracy,  inasmuch  as  it  mils  to 
establish  a  concurrence  of  purpose  on  the  part  of  4he  parties  charged  in  the 
indictment    Woodworth  v.  State,  871. 

DILIGENCE. 

See  Continuance,  7. 

£HSCHABGE  OF  THE  JURY. 

See  the  opinion  i»  extemo  for  eiroumstanoes  under  which  it  is  held  that 
the  court*  upon  a  former  trial  of  the  case,  did  not  abuse  the  discretion  con- 
ferred upon  it  to  discharge  the  jury  "  when  they  had  bean  kept  together 
such  a  length  of  time  as  to  render  it  altogether  improbable  they  could  agree." 
(Code  of  Criminal  Procedure,  article  701.)  It  is  only  when  the  discretion 
conferred  by  the  said  article  has  been  abused  to  the  prejudice  of  the  rights 
of  the  accused,  that  this  court  will  interfere.  The  trial  court,  therefore, 
did  not  err  in  instructing  the  jury  on  this  trial  to  find  the  defendant's  pleas 
of  jeopardy  and  former  acquittal  untrue.     Varnee  v.  State,  107. 

DOCUMENTARY  EVIDENCE. 
See  Murder,  86,  87. 

DYING  DECLARATIONS. 

1.  It  was  in  proof  that  the  deceased,  after  he  was  shot,  said  that  he  was 
killed,  but  that  in  his  great  agony  he  persistently  asked  a  physician  to 
"  do  something  for  him."  The  defense  contended  that  this  showed  hope 
of  recovery,  and  thereby  disqualified  as  evidence  the  deceased's  further 
declaration  that  it  was  the  defendant  who  shot  him.  But  held  that  the  ap- 
peal of  the  deceased  for  relief  did  not  prove  that  he  entertained  hope  of 
recovery,  and  therefore  the  trial  court  correctly  admitted  testimony  of  the 
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deceased's  further  declaration  as  to  the  peraon  who  shot  him. 
t.  State,  S3S. 

&  Io  a  trial  for  murder  the  State  proposed  to  put  m  evidence 
dying  declarations  of  the  deceased,  and  (the  jury  being  retired)  laid  a  avsaV 
cient  predicate  by  a  witness  who  swore  that  the  deceased  said  he  was 
dying.  The  defense  proposed  to  disprove  this  statement  of  the  State's  wit- 
ness, and  to  prove  that  the  deceased  did  not  say  he  was  dying.  The  trial 
court  refused  to  hear  this  proof  offered  by  the  defense,  and  held  that  it  was 
not  admissible  on  the  investigation  of  the  predicate,  but  would  be  admitted 
before  the  jury  on  the  trial  in  chief,  as  evidence  tending  to  impeach  the 
credibility  of  the  State's  witness.  Held,  that  the  ruling  of  the  trial  court 
was  correct    Id\ 

ELECTION  OF  PENALTY. 
See  Penalty,  8. 

EMBEZZLEMENT. 

1.  It  was  proved  in  a  prosecution  for  the  embezzlement  of  goods  that,  the 
goods  being  selected  from  their  stock  by  the  owners  and  the  accused,  acting 
together,  the  owners  packed  the  same  in  trunks,  and  at  the  request  of  the 
accused  delivered  the  trunks  to  the  railway  company  in  Galveston  for  ship- 
ment to  Luling,  paying  the  excess  freight  and  receiving  checks  for  the 
trunks  upon  the  accused's  ticket,  which  checks  they  delivered  to  the  accused 
in  Galveston.  Held,  that  the  delivery  of  the  checks  in  Galveston  was  a  suf- 
ficient delivery  of  the  goods  in  Galveston  to  fix  in.  that  county  the  venue  in 
a  prosecution  of  the  accused  for  the  embezzlement  of  the. goods.  See  the 
opinion  in  extenso  for  a  charge  of  the  trial  court  upon  the  subject  held  cor- 
rect.   Oohen  v.  State,  224. 

2.  Embezzlement  under  article  219  of  the  Code  of.  Criminal  Procedure 
14  may  be  prosecuted  in  any  county  in  which  the  offender  may  have  taken 
or  received  the  property,  or  through  or  into  which  he  may  have  undertaken 
to  transport  it."    Id. 

3.  See  the  statement  of  the  case  for  evidence  which,  failing  to  establish 
the  non -consent  of  one  of  the  joint  owners  of  the  goods,  is  held  insufficient 
to  support  a  conviction  for  the  embezzlement  of  the  goods.    Id, 

ENFORCEMENT  OF  FINES. 
See  Commissioners'  Coubt. 
Habeas  Corpus,  1. 

ENTRY. 

See  Burglary,  5. 

EVIDENCE. 

See  Accomplice  Testimony.  Indictment,  9, 18, 14, 15. 

Assault  to  Murder,  5.  Murder,  °, 11. 

Burden  or  Proof,  2.  Practice,  & 

Charge  of  the  Court,  6,  89,  46.  Scire  Facias,  9. 

Confessions,  1,  3.  Theft,  1,  8. 

Conspiracy,  1,  2.  Variance,  L 

Fact  Cases.  Venue,  1. 

Illegally  Marking  Animals,  1,  2. 
1,  A  State's  witness  in  a  trial  for  murder  testified  that,  after  the  fatal 
blow  was  struck,  and  just  after  the  deceased  fell,  he,  the  witness,  picked 
up  a  pistol,  from  the  ground  near  the  feet  of  the  deceased;  that  he  did 
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not  know  to  which  of  the  parties  it  belonged,  but,  supposing  it  to  belong 
to  the  deceased,  he  put  it  in  the  wagon  amongst  his  other  things.  The  de- 
fense proved  the  defendant's  declarations,  made  a  few  minutes  after  he 
struck  the  blow,  to  the  effect  that  just  before  he  seized  the  weapon  with 
which  he  struck  the  blow,  he  saw  the  deceased  thrust  his  hand  behind  him, 
as  he  thought,  to  draw  a  knife.  He  then  offered  a  witness  by  whom  he  pro- 
posed to  prove  that,  a  very  short  time  after  the  difficulty,  he  requested  the 
witness  to  go  to  a  neighbor's  house  for  the  purpose  of  summoning  a  doctor; 
that  the  witness  put  on  and  wore  the  coat  of  the  State's  witness  who  had 
picked  up  the  pistol,  and  that  he  found  a  pistol  in  the  pocket  of  that  coat 
which  he  identified  as  the  pistol  of  the  deceased.  Held,  that  this  evidence  was 
pertinent  in  view  of  the  other  evidence  in  the  case,  and  tended  strongly  to 
corroborate  the  statement  of  the  defendant  as  to  the  action  of  the  deceased 
with  his  hand,  and  its  exclusion  was  error.    Lilly  v.  State,  1. 

2.  Having  proved  the  declarations  of  the  defendant  as  to  the  acts  of  the 
deceased  at  the  time  the  fatal  blow  was  struck,  and  in  the  same  connection 
having  adduced  testimony  to  the  effect  that  the  deceased  was  a  violent, 
dangerous  man,  and  one  likely  to  execute  threats,  the  defense  proposed  to 
prove  that  the  deceased  habitually  bore  arms  or  carried  deadly  weapons. 
Held,  that  the  facts  in  proof  brought  the  evidence  within  the  rule  announced 
in  Horbach's  case,  43  Texas,  242,  and  it  should  have  been  admitted.    Id. 

8.  By  express  provision  of  article  572  of  the  Penal  Code,  the  right  is  con- 
ferred to  take  life  in  the  protection  of  property,  provided  all  other  means 
have  been  first  resorted  to  in  order  to  prevent  the  injury,  and  the  circum- 
stances which  must  concur  to  justify  such  homicide  are  enumerated  in  article 
575  of  the  Penal  Code  as  follows:  "1.  The  possession  must  be  of  corporeal 
property  and  not  of  a  mere  right,  and  the  possession  must  be  actual  and 
not  merely  constructive.  2.  The  possession  must  be  legal,  though  the  right 
of  the  property  may  not  be  in  the  possessor.  8.  If  possession  be  once  lost, 
it  is  not  lawful  to  regain  it  by  such  means  as  result  in  homicide.  4  Every 
other  effort  in  his  power  must  have  been  made  by  the  possessor  to  repel  the 
aggression  before  he  will  be  justified  in  killing."  See  the  statement  of  the 
case  for  evidence  which  demanded  of  the  trial  court  a  charge  embodying 
the  law  thus  declared.    Id. 

4  See  the  opinion  in  extenso  for  a  charge  of  the  court  held  erroneous,  be- 
cause its  effect  was  to  instruct  the  jury  that  the  defendant  could  justify 
the  homicide  in  defense  of  his  property  only  by  showing  that  the  assault 
of  the  deceased  upon  his  property  imperiled  not  only  his  property  but  his 
person.  See  the  opinion,  also,  for  a  requested  instruction  on  the  subject 
which  correctly  announced  the  law,  but  was  erroneously  refused.    Id. 

5.  Note  a  state  of  case  to  which  the  court  applies  the  following  rule:  If 
the  defendant,  at  the  very  time  the  deceased  was  making  a  violent  assault 
upon  his  property,  U6ed  the  means  at  his  command  to  effectuate  the  pre- 
vention of  the  injury,  he  was  justified  in  using  them ;  and  if,  after  defeating 
the  assault  upon  his  property,  his  person  was  assaulted  by  the  deceased 
with  a  deadly  weapon,  or  one  likely  to  produce  death  or  serious  bodily 
injury,  he  was  not  bound  to  retreat,  and  if  it  reasonably  appeared  to  him 
that  he  was  imminently  threatened  with  death  or  serious  bodily  harm, 
he  had  the  right  to  strike,  even  to  the  taking  of  life,  in  his  own  self-defense. 
If  he  was  justified  in  the  means  he  used  to  prevent  the  injury  or  appropria- 
tion of  his  property,  the  right  or  wrong  of  his  subsequent  acts  would  de- 
pend upon  whether  he  or  the  deceased  was  the  wrong-doer  in  producing  the 
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Occasion  for  the  homicide.  If  the  defendant,  the*  he  would  be  guilty  of 
whatever  degree  ef  offense  he  may  have  committed ;  but  if  the  deceased 
was  the  aggressor  in  producing  the  occasion  for  the  homicide,  then  the 
defendant  would  be  justifiable.    Id. 

6.  Failure  of  the  trial  court  to  instruct  the  jury  as  to  the  law  applicable  to 
circumstantial  evidence,  when  the  case  for  the  State  rests  solely  upon  that 
oliaracter  of  evidence,  is  fundamental  error.    Riley  v.  State,  100. 

7.  The  mere  fact  that,  subsequent  to  his  lawful  acquisition  of  the  prop- 
erty, the  taker  appropriated  it  to  his  own  use  and  benefit,  does  not  by  in- 
ference establish  the  falsity  of  the  pretext  upon  which  he  acquired  possession, 
or  that  at  the  time  he  obtained  the  possession  it  was  his  intention  to  ap- 
propriate the  property  to  his  own  use.  But  the  lapse  of  time  before  the 
appropriation  may  be  an  important  consideration.    Hernandez  v.  State,  151. 

6.  Note  the  opinion  for  a  state  of  proof  m  a  theft  case  which  entitled 
the  defendant  to  a  new  trial,  in  view  of  the  fact  that  the  evidence  fails  to  es- 
tablish the  animus  fwandi  in  the  acquisition  of  the  property,  at  the  time  it 
was  acquired.    Id 

9.  It  is  a  rule  of  practice  that,  after  a  witness  has  been  cross-examined 
respecting  a  former  statement  made  by  him,  the  party  who  called  him  has  a 
fight  to  re-examine  him  to  the  same  matter.  The  counsel  has  the  right  upon 
such  re-examination  to  ask  all  questions  which  may  be.proper  to  draw  forth 
an  explanation  of  the  sense  and  meaning  of  the  expressions  used  by  the 
witness  on  cross-examination,  if  they  be  in  themselves  doubtful.  A  defense 
witness,  having  impugned  the  reputation  of  the  prosecutrix  for  chastity, 
testified  on  cross-examination  that  her  reputation  was  about  on  an  average 
with  that  of  unmarried  •*  darkies."  The  defense  proposed,  but  was  not  per- 
mitted, to  ask  the  witness  on  re-examination  what  he  meant  by  the  •'  aver- 
age reputation  of  unmarried  darkies."  Held,  that,  under  the  rule  announced, 
the  question  was  competent,  and  the  trial  court  erred  in  suppressing  it 
ftxvom  v.  State,  165. 

10.  The  prosecuting  witness  having  denied  upon  her  cross-examination 
that  she  was  instigated  by  third  persons  to  institute  the  prosecution  against 
the  defendant,  she  was  asked  by  the  State,  on  re-examination,  if  the  friends 
and  relations  of  the  defendant  had  not  attempted  to  influence  her  not  to 
testify  against  or  prosecute  the  defendant.  To  this  question  the  defense  ob- 
jected because  it  was  not  sought  to  Inculpate  the  defendant  directly  in  an 
attempt  to  suppress  testimony.  The  trial  court  overruled  the  objection, 
and  the  witness  testified  that  members  of  the  defendant's  family  had  at- 
tempted to  persuade  her  not  to  testify  against  the  defendant.  Held,  error, 
because,  in  the  first  instance,  the  defendant  had  the  right  to  develop  the 
motives  of  the  prosecutrix,  if  he  could,  by  cross-examination ;  and  because, 
in  the  second  place,  the  evidence  adduced  by  the  State  on  re-examination, 
inculpating  only  the  relatives  of  the  defendant,  in  the  attempt  to  suppress 
testimony,  the  defendant  was  not  bound  thereby.    Id. 

11.  Evidence  insufficient  to  support  a  conviction  for  theft  Block  v.  State, 
175. 

18.  An  expert  chemist  being  introduced  by  the  State  as  a  witness  on  a 
trial  for  murder  by  poison,  was  permitted  to  testify  to  the  result  of  his 
examination  of  the  contents  of  a  human  stomach  which  was  delivered  to 
htm  for  chemical  analysis.  The  objection  urged  by  the  defense  was  that, 
when  the  witness  was  introduced  to  testify,  no  evidence  had  been  produced 
to  identify  the  stomach  analyzed  by  the  witness  as  the  stomach  of  the  de- 
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ceased.  The  State,  however,  when  it  offend  the  witness  announced  that, 
by  a  witness  who  was  not  then  in  the  court-house*  it  would  establish  the 
identity  of  the  stomach  and  contents  analyzed  by  the  witness  as  the  stom- 
ach of  the  deceased,  and  it  did  subsequently  establish  the  fact,  and  that 
the  said  stomach  and  contents  passed  into  the  hands  of  the  chemist  in  the 
condition  in  which  they  were  taken  from  the  body.  Held,  that  the  evidence 
was  properly  admitted,    Johnson  v.  State,  178. 

18.  It  was  not  error  to  permit  a  State  witness*  to  testify  that  while  the 
coroner's  inquest  oyer  the  body  of  the  deceased  was  in  progress  the  defend- 
ant, in  answer  to  the  question  if  she  did  not  poison  the  deceased,  said;  "I 
don't  give  a  d— n  if  1  did."  The  objection  that  the  defendant  was  then 
under  arrest  and  in  duress  is  disproved  by  the  record,  and  no  valid  objection 
to  the  proof  is  apparent    Xd. 

14.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  murder  in  the  first  degree.    Id. 

15.  The  issue  in  the  case  depending  solely  upon  circumstantial  evidence, 
the  failure  of  the  trial  court  to  give  in  charge  to  the  jury  the  law  of  circum- 
stantial evidence  was  fundamental  error.    Jackson  v.  State,  190. 

16.  A  State's  witness,  over  objection,  was  permitted  to  testify  that,  a  few 
moments  after  the  alleged  theft,  he  went  to  the  party  from  whom  the  prop- 
erty was  stolen  and  told  him  that  he  had  seen  two  suspicious  looking  ne- 
groes going  out  of  the  field  from  which  the  property  was  taken*  one  of 
whom  the  witness  recognized  in  the  defendant.  Held  that,  iu  permitting 
the  witness  to  testify  as  to  his  statements  to  the  injured  party,  the  court 
erred.    The  statements  were  but  hearsay.    Id.  .     . 

17.  See  the  opinion  in  extenso  for  the  distinction  between  this  case,  and  its 
companion,  Jackson  v.  The  State,  ante,  p.  190.    Saddler  v.  State,  105. 

18.  Any  evidence  from  which  the  jury  can  infer  the  value  of  a  stolen 
chattel  is  competent ;  as  the  testimony  of  the  owner  as  to  its  value  to  him ; 
the  opinions  of  witnesses  as  to  the  value  of  like  property,  and  what  such 
property  has  realized  at  actual  sales.    Id. 

19.  ALcorrect  rule  of  evidence  is  thus  stated :  "The  admission  of  illegal 
evidence  of  an  important  fact,  material  and  pertinent  to  the  issue,  and 
which  is  additional  to  other  facts  legally  in  evidence,  is  erroneous;  and  a 
conviction  in  such  case  will  not  be  permitted  to  stand,  however  certain 
it  may  be  that  the  jury  would  have  found  a  verdict  of  guilty  upon  qther 
sufficient  evidence  adduced  on  the  trial."  This  rule,  however,  does,  not 
apply  in  a  case  like  the  present,  wherein  the  illegal  evidence  was  neither 
important,  material  nor  pertinent,  and  wherein  the  error  of  admitting,  the 
evidence  was  error  without  prejudice,  and  therefore  not  reversible  error* 
See  the  opinion,  and  the  statement  of  the  case  in  Jackson  v.  The  State, 
ante,  p.  190,  for  the  evidence  referred  to.    Id. 

90.  To  support  a  conviction  for  the  appropriation  of  property  belonging  to 
joint  owners,  it  devolves  upon  the  State  to  prove  the  non-consent  of  all  the 
owners.    Cohen  v.  State,  224. 

21.  See  the  statement  of  the  case  for  evidence  which,  failing  to  establish 
the  non-consent  of  one  of  the  joint  owners  of  the  goods,  is  held  insufficient 
to  support  a  conviction  for  the  embezzlement  of  the  goods.    Id. 

22.  See  the  statement  of  the  case  for  the  testimony  of  Mrs*  Davis  and 
Frank  Sanders,  witnesses  for  the  State,  held  to  have  been  improperly  ad- 
mitted because  the  evidence  of  the  first  of  these  witnesses  was  irrelevant, 
and  tended  in  no  degree  to  establish  the  guilt  of  the  accused,  and  because 
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the  evidence  of  the  second  witness  was  not  responsive  to  the  question  pro- 
pounded by  the  counsel  for  the  accused,  was  not  elicited  by  the  defense, 
and  was  hearsay.    Stephen*  v.  State,  255. 

28.  Declarations  of  defendant  concerning  the  crime  charged  against  him, 
made  ten  or  fifteen  minutes  after  the  commission  of  the  same,  and  after  he 
had  gone  a  distanoe  of  four  or  five  hundred  yards  from  the  place  of  the 
homicide,  cannot  be  treated  as  res  geeUz,  and,  therefore,  are  not  admissible 
in  his  behalf.    Id. 

24.  See  the  statement  of  the  case  for  evidence  held  insufficient,  under  the 
indictment,  to  support  a  conviction  for  assault  to  rape,  inasmuch  as  it  shows 
the  consent  of  the  prosecutrix.    Moore  v.  State,  275. 

25.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  rape,  and  also  for  a  charge  to  the  jury  in  a  trial  for  rape  by 
force  and  threats,  which  elicits  the  approval .  and  commendation  of  this 
court    Fitzgerald  v.  State,  281. 

26.  Evidence  in  a  theft  case  which  tends  to  negative  the  connection  or 
complicity  of  the  accused  with  the  original  taking  of  the  stolen  property 
demands  of  the  trial  court  a  charge  to  the  effect  that  if  the  jury  believe 
from  the  evidence  that  the  accused  was  not  connected  with  the  original 
taking,  he  should  be  acquitted.  See  the  opinion  in  extenso  for  a  state  of 
proof  which  demanded  such  a  charge,  and  note  also  the  special  charges 
whieh,  presenting  the  law  upon  the  subject,  were  erroneously  refused, 
The  verity  and  weight  of  the  -evidence  were  for  the  determination  of  the 
jury  alone.    Herron  v.  State,  206. 

27.  It  is  essential  to  a  conviction  for  theft  under  an  indictment  which 
alleges  the  ownership  of  the  stolen  property  to  be  in  one  person,  and  the  pos- 
session to  have  been  in  another  for  the  owner,  that  the  State  establish 
the  non-consent  both  of  the  owner  and  the  possessor.    SchuUz  v.  State,  806, 

28.  Non-consent  of  the  owner  to  the  taking  of  the  property  may,  in  a 
trial  for  such  theft,  be  proved  by  showing  circumstances  which  absolutely 
exclude  every  reasonable  presumption  that  he  gave  consent  to  the  taking. 
Such  proof,  however,  is  not  available  if  direct  or  positive  proof  is  accessible, 
provided  such  objection  is  interposed  at  the  time  the  circumstantial  evidence 
is  offered,  and,  to  be  entitled  to  consideration  on  appeal,  the  objection  most 
appear  by  proper  bill  of  exception.    Id\ 

29.  It  is  not  competent  in  a  murder  trial  to  inquire  into  the  probability 
of  the  guilt  of  any  person  other  than  the  accused  unless  the  inculpatory 
facts  are  such  as  are  proximately  connected  with  the  transaction.  It  is  urged 
in  this  case  that  the  trial  court  erred  in  rejecting  evidence  for  the  defense 
in  regard  to  murders  alleged  to  have  been  committed  by  the  deceased  in  1889 
and  1864.  It  was  not  proposed  by  the  defense  to  show  that  any  one  likely 
to  avenge  the  alleged  murdered  parties  was  in  proximity  to  the  place  of  the 
homicide  at  or  about  the  time  it  was  committed,  or  had  any  opportunity 
to  kill  the  deceased.  Under  the  circumstances,  the  ruling  of  the  trial  court 
was  correct.    Melnturf  v.  State,  885. 

30.  It  was  in  proof  that,  just  after  he  was  shot,  the  deceased  staggered 
into  his  house  and  requested  his  wife  to  examine  his  wound.  When  she 
told  him  that  the  ball  had  passed  entirely  through  his  body,  he  remarked: 
"I  am  a  dead  man ;  but,  thank  God,  I  die  innocent.''  In  reply  to  his  wife's 
inquiry  as  to  who  shot  him,  the  deceased  said:  "  Morg.  Melnturf  (defend- 
ant) and  them."  Held,  that  the  evidence  was  clearly  res  gestae,  and  was 
properly  admitted.    IdL 
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81.  See  the  opinion  for  evidence  adduced  in  support  of  a  motion  for  new 
trial  held  insufficient  to  authorize  the  award  of  a  new  trial.    Id. 

82.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  murder  of  the  first  degree.    Id. 

88.  See  the  opinion  and  the  statement  of  the  case  for  evidence,  which, 
though  circumstantial,  is  held  sufficient  to  support  a  conviction  for  murder 
in  the  first  degree.     Wallace  v.  State,  860. 

84.  Error  without  prejudice  is  not  reversible  error,  and  the  admission  of 
incompetent  evidence  which  could  in  no  way  prejudice  the  accused  is  error 
without  prejudice,  and  is  not,  therefore,  sufficient  to  authorize  reversal. 
Bond  v.  State,  421. 

85.  The  defense  objected  that  the  State's  question  if  the  witness  (a  police- 
man) arrested  the  defendant  "  was  calculated  to  influence  the  jury  to  accept 
the  opinion  of  the  policeman  as  to  who  committed  the  offense."  Held,  that 
the  objection  was  hypercritical,  and  without  merit.     Id. 

86.  A  State's  witness  was  asked  by  the  prosecution  if  any  one  informed 
the  defendant  of  the  cause  of  his  arrest  The  witness  answered:  "Yes, 
R.  H.  Pierce  (the  prosecuting  witness)  said  '  There  are  the  two  men  that 
robbed  me  last  night,'  pointing  out  the  defendant  and  George  Leonard." 
The  defense  objected  that  the  evidence  was  hearsay.  Held,  that  the  state- 
ment being  made  to  the  defendant,  it  was  not  hearsay.  Moreover,  the  error, 
if  error  at  all,  was  immaterial,  inasmuch  as  the  witness  Pierce,  when  on 
the  stand,  testified  to  substantially  the  same  fact.    Id. 

87.  The  evidence  discloses  that,  at  a  gaming  bank,  exhibited  and  dealt 
by  himself,  the  defendant  bet  another  party  that  such  other  party  had  made 
a  bad  bet,  and  for  this  act  he  was  convicted  of  betting  at  a  gaming  bank  ex- 
hibited for  the  purpose  of  gaming.  Held,  that  the  indictment  does  not 
authorize  the  conviction.  Within  the  purview  of  the  statute  it  was  a  bet  by 
the  bank  against  a  party  betting  against  the  bank,  and  was  not  a  bet  against 
the  bank.  The  evidence  establishes  the  guilt  of  the  defendant  of  exhibiting 
and  dealing  the  game  for  gaming  purposes,  and  of  that  offense  he  had  been 
previously  convicted,  but  does  not  prove  the  offense  of  betting  at  a  gaming 
bank  exhibited  for  the  purpose  of  gaming.    Askey  v.  State,  448. 

88.  Article  84  of  the  Penal  Code  provides  that  "  no  person  shall  in  any  case 
be  convicted  of  any  offense  committed  before  he  was  of  the  age  of  nine  years, 
nor  of  any  offense  committed  between  the  years  of  nine  and  thirteen  unless 
it  shall  appear  by  proof  that  he  had  discretion  to  understand  the  nature  and 
illegality  of  the  act  constituting  the  offense."  Held  that  it  is  necessary  for 
the  State,  in  order  to  support  the  conviction  of  a  minor  between  the  ages  of 
nine  and  thirteen,  after  the  minor  has  established  his  non-age,  to  prove  that 
the  minor  had  discretion  sufficient,  not  only  to  understand  the  moral  wrong 
of  the  act,  but  to  understand  and  know  that  it  was  illegal,  and  prohibited 
by  law.  This  requirement  of  the  statute  is  not  satisfied  by  proof  that  the 
minor  knew  good  from  evil,  or  right  from  wrong,  or  that  he  was  possessed 
of  the  intelligence  of  ordinary  boys  of  his  age.    Parker  v.  State,  451. 

89.  Charge  of  the  court  must  instruct  the  jury  upon  the  law  of  circum- 
stantial evidence,  when  such  evidence  alone  is  relied  upon  by  the  pros- 
ecution ;  and  failing  in  this  respect  the  charge  is  erroneous.    Id. 

40.  It  is  a  statutory  and  well  settled  rule  of  evidence  in  this  State  that 
44  when  part  of  an  act,  declaration,  conversation  or  writing  is  given  in  evi- 
dence by  one  party,  the  whole  may  be  inquired  into  by  the  other."  And 
it  is  further  enacted  that,  "when  a  detailed  act,  declaration,  conversation 
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or  writing  is  given  in  evidence,  any  other  act,  declaration  or  writing  which 
is  necessary  to  make  it  fully  understood,  or  to  explain  the  same,  may  also 
be  given  in  evidence."    (Code  Crim.  Proc.,  art.  751.)    Rainey  v.  Stale,  458. 

41.  Article  2252  of  the  Revised  Statutes  provides  that  "copies  of  the 
records  of  all  public  officers  and  courts  of  this  State,  certified  under  the 
hand  and  seal  (if  there  be  one)  of  the  lawful  possessor  of  such  records,  shall 
be  admitted  as  evidence  in  all  cases  where  the  records  themselves  would  be 
admissible."  Held,  that  the  said  article  is  cumulative  in  effect  and  not  re- 
strictive, and  therefore  does  not  affect  the  rule  or  right  with  regard  to  the 
admissibility  of  tbe  originals  as  evidence.  An  original  writ  of  attachment 
is  competent  evidence  of  its  issuance  and  existence.     Id. 

42.  The  doctrine  obtains  in  this  State  that  if  a  process,  fair  and  regular 
on  its  face,  is  placed  in  the  hands  of  an  officer  for  service,  he  wiU  be  pro- 
tected in  serving  it,  although  he  may  know  of  the  existence,  back  of  it,  of 
facts  which  render  the  process  null  and  void.  Tbe  trial  court,  therefore, 
committed  no  error  in  refusing  to  permit  the  defendant,  after  the  State  had 
introduced  the  original  writ  of  attachment  in  evidence,  to  introduce  the 
affidavit  and  bond  upon  which  the  writ  was  founded,  to  show  that  the  said 
affidavit  and  bond  were  defective,  nor  in  refusing,  at  a  later  stage  of  the 
trial,  to  admit  evidence  to  show  that  the  oQcer  knew  of  the  defects  is  the 
bond  and  affidavit.    Id. 

48.  The  State  proved,  on  a  trial  for  murder,  that  when  the  deceased,  in 
his  official  capacity  as  constable,  sought  admission  to  the  house  of  the  de- 
fendant, the  defendant  met  him  with  a  gun  in  his  hand,  and,  in  reply  to  the 
deceased's  remark;  "  Old  man,  you  look  like  you  were  on  the  war-path,"  the 
defendant  replied,  in  substance,  that  he  had  once  been  whipped  and  hasten 
like  a  dog  and  driven  from  home,  and,  therefore,  wanted  lo  know  the  busi- 
ness of  every  man  who  came  to  his  bouse.  In  explanation  of  the  fact  thus 
proved  by  the  State,  the  defendant  proposed  to  prove  by  his  wife  that  some 
four  months  before  the  homicide,  one  M.  and  his  wife  came  to  defendant's 
house  and  called  witness  out,  and  that  M.  covered  the  defendant  with  two 
six-shooters  and  forced  him  to  assume  and  retain  a  kneeling  posture  while 
Mrs.  M.  chastised  him  with  a  quirt;  and  that  in  consequence  of  that,  and  of 
threats  of  further  violence,  the  defendant  abandoned  his  home  and  moved 
off  with  his  family.  Held,  that  the  proposed  evidence  was  properly  ex- 
cluded in  view  of  the  proof  that  the  deceased  announced  the  legal  and  offi- 
cial character  of  his  presence,  and  that  the  homicide  was  committed  more 
than  an  hour  afterwards,  and  several  miles  distant  from  the  defendant's 
house.    Id. 

44.  That  a  witness  did  not  hear  the  whole  of  a  conversation,  and  was 
therefore  unable  to  repeat  it  either  in  words  or  substance,  is  no  reason  for 
refusing  to  permit  him  to  testify  to  such  words  as  he  did  hear,     Id. 

45.  It  is  an  elementary  rule  of  practice  that  "  when  a  witness  m  cross- 
examined  on  a  matter  collateral  to  the  issue,  his  answer  cannot  be  subsequently 
contradicted  by  the  party  putting  the  question."    Rainey  v.  8tate,  4?& 

46.  Note  the  approval  of  the  preceding  case  of  Rainey  v.  The  State  upon 
questions  arising  upon  the  documentary  evidence  in  that  case  and  this.   Id. 

47.  See  the  statement  of  the  case  in  this  and  J.  H.  Rainey* 9  case,  mute, 
p.  455,  for  evidence  held  sufficieut  to  support  a  conviction  for  murder  in  the 
second  degree.    Id, 

48.  See  the  statement  of  the  case  for  evidence  adduced  in  a  proceeding  by 
habeas  corpus  for  bail  under  an  indictment  for  murder  held  to  authorise  tbe 
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award  of  bail.  Under  the  evidence,  however,  the  earn  of  $7,000  is  held  to 
be  excessive,  and  the  bail  is  reduced  to  the  sum  of  $3,500.  Ex  Parte  Wil- 
son, 49a 

49.  Note  that  Willson,  Judge,  delivering  the  opinion  of  the  court,  calls 
in  question  the  correctness  of  the  rule  laid  down  in  the  cases  of  Bowdsn  v. 
The  State,  1  Texas  Ct.  A  pp.,  187;  Bdrdin  v.  The  State,  12  Texas  Ct.  App., 
186,  and  Harris  v.  The  State,  15  Texas  Ct,  App.,  620,  to  the  effect  that  an 
agreement  entered  into  by  the  State's  attorney  and  a  party  charged  with 
crime,  that  the  latter  will  not  be  prosecuted  if  he  will  turn  State's  evidence 
against  others  charged  with  him,  and  that  such  agreement  may  be  pleaded 
in  bar  of  the  prosecution  against  the  party  turning  State's  evidence,  and 
that  if  he  perform  bis  part  of  the  agreement  in  good  faith,  his  plea  in  bar 
of  the  prosecution  will  be  sustained.  Note  the  rule  relied  upon  to  support 
the  converse  of  the  doctrine.  But  held  that,  even  if  the  rule  as  heretofore 
laid  down  (supra)  be  correct,  it  cannot  be  extended  to  an  agreement  look- 
ing merely  to  the  co-operation  of  the  accused  in  the  detection  of  crime. 
Holmes  v.  State,  509. 

50.  It  is  competent  for  the  State,  in  a  trial  for  theft,  to  prove  the  theft  of 
other  property  at  the  same  time  and  place  as  the  property  in  question,  if  such 
proof  conduces  to  establish  identity  in  developing  the  res  gestcs,  or  to  prove 
the  guilt  of  the  accused  by  circumstances  connected  with  the  theft,  or  to 
show  the  intent  with  which  the  accused  acted  with  respect  to  the  property 
for  the  theft  of  which  he  is  on  trial    Id. 

51.  Judgments  of  conviction  in  two  felony  cases  were  introduced  by  the 
defense  to  support  objection  to  the  competency  of  a  material  witness  for  the 
State.  The  State  met  the  objection  by  producing  the  charter  of  pardon  issued 
by  the  Governor.  The  defense  objected  that  the  knowledge  of  the  facts  to 
which  he  proposed  to  testify  was  acquired  by  the  witness  after  his  conviction 
and  before  his  pardon,  and  that  the  Governor  did  not  have  the  power  to 
qualify  the  witness  to  testify  to  facts  which  came  to  his  knowledge  while  a 
convict.  Held,  that  the  objection  was  without  merit,  and  that  the  admis- 
sion of  the  evidence  of  the  pardoned  convict  did  not  infringe  the  rule  as  to 
ex  post  facto  laws.    Thornton  v.  State,  519. 

52.  See  the  opinion  for  a  charge  of  the  court  upon  the  defense  of  alibi,  held 
correct.    Id. 

53.  The  statutory  rule  which  prohibits  a  conviction  upon  the  uncorrobo- 
rated testimony  of  an  accomplice  does  not  apply  to  the  uncorroborated 
testimony  of  a  felon  whose  competency  to  testify  has  been  restored  by 
pardon,  and  even  the  granting  of  a  new  trial  because  the  conviction  was 
had  upon  such  questionable  evidence  is  a  discretionary  power  conferred 
upon  the  trial  court,  and  should  be  used  largely  with  reference  to  the  nature 
of  the  crime  of  which  the  witness  had  been  convicted.     Id. 

54.  However  correct  may  be  the  doctrine  that  the  evidence  of  a  pardoned 
convict  is  entitled  to  but  little  credit,  an  instruction  to  the  jury  to  discredit 
his  testimony  or  to  receive  it  with  suspicion  would,  under  the  practice  of 
this  State,  be  error.    Id. 

55.  If,  upon  a  murder  trial,  it  becomes  a  material  question  whether  blood 
found  upon  the  clothing  of  the  defendant  is  human  blood  or  animal  blood, 
the  onus  of  having  the  same  analyzed  devolves  upon  the  party  who  seeks  to 
use  the  presence  of  the  blood  as  a  material  fact  in  the  case.  A  judgment  of 
conviction,  however,  cannot  be  reversed  merely  because  the  prosecuting 
counsel,  in  his  argument,  erroneously  contended  that  the  duty  of  analyzing 
the  blood  devolved  upon  the  defendant.    Id. 
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56.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support 
a  conviction  for  murder  in  the  first  degree.     Id 

57.  It  was  error  to  permit  the  State's  witness  D.  to  testify,  over  objection, 
to  what  he  told  one  A.  about  certain  clothing  found  in  his  house,  inasmuch 
as  the  defendant  was  not  present  when  D.  made  the  statement  to  A. ;  and  it 
was  error  to  permit  A.  to  testify  to  what  D.  told  him  on  that  occasion,  as 
this  testimony  was  purely  hearsay.     Chumley  v.  State,  547. 

68.  The  trial  court,  over  objection,  permitted  the  State  to  introduce  in 
evidence  against  the  defendant  certain  ex  parte  affidavits  of  the  prosecuting 
witness  charging  the  defendant  and  his  co-defendants  with  the  commission 
of  the  arson  on  trial.  Hela\  error,  because  the  evidence  was  res  inter  aHoe 
acta,  and  inadmissible.    Id. 

59.  It  being  in  proof  that,  in  an  effort  to  arrest  one  L.  as  an  accomplice 
in  the  offense,  the  said  L.  shot  the  officer,  and  was  then  fired  upon  and 
killed  by  the  officer,  the  State,  over  objection,  was  permitted  to  introduce  in 
evidence  the  torn  and  bloody  warrant  which  the  officer,  when  shot  by  L., 
was  attempting  to  execute  upon  L.  Held,  error;  because  this  evidence 
tended  in  no  degree  to  establish  the  guilt  of  the  defendant,  and  was  calcu- 
lated only  to  influence  and  prejudice  the  jury  against  the  defendant  as  a 
confederate  of  L.  in  the  shooting  of  the  officer.    Id. 

60.  Failing  to  except  to  admissible  testimony  at  the  time  it  was  tendered, 
the  accused  cannot  be  heard  to  complain  of  it  for  the  first  time  in  this  court 
Maeterson  v.  State,  574. 

61.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  theft  from  the  person.    Id. 

63.  If  the  indictment  avers  that  the  owner  was  unknown,  and  the  evi- 
dence shows  that  the  animal  was  an  estray,  no  presumption  of  ownership 
arises  from  the  defendant's  possession,  nor  that  such  possession  was  lawful, 
but  he  must  establish  its  legality.    Maekey  v.  State,  603. 

68.  It  is  a  well  established  principle  that  animals  upon  their  accustomed 
range  are  in  the  possession  of  their  owner,  and  it  is  equally  well  established 
that  the  want  of  the  owner's  consent  to  the  taking  of  the  animal  may  be  fully 
established  by  circumstantial  evidence.    Id. 

64.  It  is  only  when  the  inculpatory  evidence  is  wholly  circumstantial  that 
the  trial  court  is  required  to  instruct  the  jury  upon  that  character  of  evi- 
dence.   Id. 

65.  In  a  trial  for  murder  the  State  proposed  to  put  in  evidence  certain 
dying  declarations  of  .the  deceased,  and  (the  jury  being  retired)  laid  a  suffi- 
cient predicate  by  a  witness  who  swore  that  the  deceased  said  he  was  dying. 
The  defense  proposed  to  disprove  this  statement  of  the  State's  witness,  and 
to  prove  that  the  deceased  did  not  say  he  was  dying.  The  trial  court  re- 
fused to  hear  this  proof  offered  by  the  defense,  and  held  that  it  was  not  ad- 
missible on  the  investigation  of  the  predicate,  but  would  be  admitted  before 
the  jury  on  the  trial  in  chief,  as  evidence  tending  to  impeach  the  credibility 
of  the  State's  witness.  Held,  that  the  ruling  of  the  trial  court  was  oorreoL 
Hnnnicutt  v.  State,  682. 

66.  It  was  in  proof  that  the  deceased,  after  he  was  shot,  said  that  he  was 
killed,  but  that  in  his  great  agony  he  persistently  asked  a  physician  to  "do 
something  for  him."  The  defense  contended  that  this  showed  hope  of  re- 
covery, and  thereby  disqualified  as  evidence  the  deceased's  further  declara- 
tion that  it  was  the  defendant  who  shot  him.  But  held  that  the  appeal  of 
the  deceased  for  relief  did  not  prove  that  he  entertained  hope  of  recovery, 
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and  therefore  the  trial  court  correctly  admitted  testimony  of  the  deceased's 
further  declaration  as  to  the  person  who  shot  him.    Id, 

67.  To  the  competency  of  a  State's  witness  the  defense  objected  and 
proved  by  the  record  that  he  had  been  convicted  of  a  felony,  to  wit,  the 
theft  of  a  steer,  at  the  June  term,  1878,  of  the  trial  court.  The.  State,  to 
obviate  the  objection,  offered  a  charter  of  pardon  which  described  the  felony 
as  "cow-stealing,"  and  dated  the  conviction  as  of  the  September  term, 
1878.  The  defense  objected  to  the  pardon  on  the  ground  that  it  was  for  a 
different  offense  than  that  of  which  the  witness  had  been  convicted.  The 
trial  court,  over  defendant's  objection,  heard  proof  by  the  record,  the  clerk 
of  the  court,  and  the  witness  himself,  showing  that  the  latter  had  never 
been  convicted  in  the  court  but  the  one  time  disclosed  by  the  record  evi- 
dence introduced  by  the  defense.  The  trial  court  sustained  the  sufficiency 
of  the  pardon  in  spite  of  the  discrepancies  between  it  and  the  record  of  con- 
viction, and  held  the  witness  competent  to  testify.  Held,  that  the  ruling 
was  correct.    Id. 

08.  To  impugn  the  competency  of  the  same  witness  for  the  State,  and  in 
support  of  a  motion  to  have  his  testimony  withdrawn  from  the  jury,  the 
defense  relied  upon  the  witness's  own  admissions  that  on  the  day  after  the 
homicide  he  testified  before  the  grand  jury  and  a  justice's  inquest  that  he 
himself  killed  the  deceased,  and  that,  being  imprisoned  therefor,  two  mem- 
bers of  the  grand  jury  came  to  the  jail  and  told  him  he  would  be  released 
if  he  would  change  his  testimony  and  swear  that  the  deceased  was  not 
killed  by  him  but  by  the  appellant, —  which  was  the  truth  according  to  the 
witness's  present  testimony.  The  witness  stated  that  he  did  change  his  tes- 
timony before  the  grand  jury  in  accordance  with  the  suggestion  of  the  two 
grand  jurors,  and  was  released  from  custody.  The  defense  insisted  that 
this  showed  the  witness  to  have  been  bribed  and  thereby  incapacitated  to 
testify.  The  trial  court  ruled  that  these  matters  went  to  the  credibility  and 
not  the  competency  of  the  witness ;  and  this  ruling  is  held  correct.    Id. 

69.  Is  the  State  bound  to  introduce  all  attainable  eye-witnesses  of  the  res 
geetcet  In  support  of  the  affirmative  of  this  question  consult  the  opinion 
Of  the  court  for  the  individual  views  of  White,  presiding  judge;  and  in 
maintenance  of  the  negative  see  the  reasons  assigned  by  Hurt,  judge,  in  his 
dissenting  opinion.  (The  views  of  Willson,  judge,  upon  this  question  are 
not  disclosed.)    Id. 

70.  The  fact  that  the  accused  gave  different  and  recently  stolen  articles 
away  at  the  same  time  warrants,  if  unexplained,  the  conclusion  that  they 
were  stolen  at  the  same  time.    Jack  v.  State,  656. 

71.  It  is  the  province  of  the  jury  to  determine  the  value  of  the  stolen  ar- 
ticles in  a  case  wherein  the  testimony  conflicts  on  that  point,  and,  if  the 
verdict  is  supported  by  sufficient  evidence,  it  will  not  be  disturbed  by  this 
court.    Id. 

72.  The  law  of  circumstantial  evidence  should  be  charged  only  in  cases  in 
which  the  inculpatory  evidence  is  wholly  of  a  circumstantial  character. 
Id. 

EXECUTIVE  PARDON. 

1.  Judgments  of  conviction  in  two  felony  cases  were  introduced  by  the 
defense  to  support  objection  to  the  competency  of  a  material  witness  for 
the  State.  The  State  met  the  objection  by  producing  the  charter  of  pardon 
Issued  by  the  Governor.    The  defense  objected  that  the  knowledge  of  the 
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facts  to  which  he  proposed  to  testify-  was  acquired  by  the  witness  after  his  con- 
viction and  before  his  pardon,  and  that  the  Governor  did  not  have  the  power 
to  qualify  the  witness  to  testify  to  facts  which  came  to  his  knowledge  while 
a  convict.  Held,  that  the  objection  was  without  merit,  and  that  the  admis- 
sion of  the  evidence  of  the  pardoned  convict  did  not  infringe  the  rule  as  to 
ex  post  facto  laws.    Thornton  v.  Stat*,  519. 

9.  To  the  competency  of  a  State's  witness  the  defense  objected  and  proved 
by  the  record  that  he  had  been  convicted  of  a  felony,  to  wit,  the  theft  of  a 
steer,  at  the  June  term,  1878,  of  the  trial  court.  The  State,  to  obviate  the 
objection,  offered  a  charter  of  pardon  which  described  the  felony  as  "  cow- 
stealing,"  and  dated  the  conviction  as  of  the  September  term,  1878.  Hie 
defense  objected  to  the  pardon  on  the  ground  that  it  was  for  a  different  of- 
fense than  that  of  which  the  witness  had  been  convicted.  The  trial  court* 
over  defendant's  objection,  beard  proof  by  the  record,  the  clerk  of  the 
court,  and  the  witness  himself,  showing  that  the  latter  had  never  been  con- 
victed in  the  court  but  the  one  time  disclosed  by  the  record  evidence  intro- 
duced by  the  defense.  The  trial  oourt  sustained  the  sufficiency  of  the 
pardon  in  spite  ot  the  discrepancies  between  it  and  the  record  of  conviction, 
and  held  the  witness  competent  to  testify.  Held,  that  the  ruling  waa  cor- 
net   Hunnicutt  v.  State,  682. 

EXHIBITING  GAMING  TABLE,  ETC. 

The  evidence  discloses  that,  at  a  gaming  bank,  exhibited  and  dealt  by  him- 
self ,  the  defendant  bet  another  party  that  such  other  party  had  made  a  bad 
bet,  and  for  this  act  he  was  convicted  of  betting  at  a  gaming  bank  exhibited 
for  the  purpose  of  gaming.  Held,  that  the  indictment  does  not  authorise  the 
conviction.  Within  th«  purview  of  the  statute  it  was  a  bet  by  the  bask 
against  a  party  betting  against  the  bank,  and  was  not  a  bet  against  the  bank. 
The  evidence  establishes  the  guilt  of  the  defendant  of  exhibiting  and  deal- 
ing the  game  for  gaming  purposes,  and  of  that  offense  he  had  been  previ- 
ously convicted,  but  does  not  prove  the  offense  of  betting  at  a  gaming  bank 
exhibited  for  the  purpose  of  gaming.    Askey  v.  State,  448. 

EX  POST  FACTO  LAWa 
See  CoNBTntmoNAii  Law. 
Penalty,  2. 

FACT  CASES. 

1.  Evidence  insufficient  to  support  a  conviction  for  murder  in  the  second 
degree.     Turner  v.  Stats,  56. 

2.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  murder  in  the  first  degree,  because  it  fails  to  establish  the 
corpus  delicti  either  as  to  the  identity  of  the  body  found  as  the  body  of  the 
deceased  as  alleged  in  the  indictment,  or  that  death  resulted  by  the  means 
alleged  in  the  indictment.  Having  alleged  that  the  deceased  waa  killed  by 
shooting,  the  State  was  bound  to  sustain  the  allegation  by  proof.  Ztjpftt- 
foot  v.  State,  77. 

8.  Evidence  insufficient  to  support  a  conviction  for  murder  of  the  second 
degree.    Holmes  v.  State,  110. 

4  Evidence  sufficient  to  support  a  capital  conviction  for  murder.  DeOttet 
v.  State,  146. 

5.  Evidence  sufficient  to  support  a  conviction  for  theft.  Cunningham  v. 
State,  163, 
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6.  Evidence  insufficient  to  support  a  conviction  for  theft  Block  v.  State, 
175. 

7.  Evidence  sufficient  to  support  a  conviction  for  murder  in  the  first  de- 
gree.   Johnson  v.  State,  178. 

8.  Evidence  insufficient  to  support  a  conviction  for  embezzlement.  Cohen 
v.  State,  224. 

9.  Though  under  the  law  of  this  State  asportation  of  the  property  is  not 
essential  to  complete  theft,  there  must  have  been  an  actual  fraudulent 
taking  of  the  property,  and  it  must  have  passed  into  the  possession  of  the 
thief.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sup- 
port a  conviction  for  theft  because  it  fails  to  show  a  taking  of  the  prop- 
erty by  the  accused.    Lott  v.  State,  280. 

10.  Evidence  insufficient  to  support  a  conviction  for  swindling.  Moore  v. 
State,  288. 

11.  Evidence  insufficient  to  authorize  refusal  of  bail.  Ex  Parte  Cochran, 
242. 

12.  Evidence  insufficient  to  support  a  conviction  for  assault  to  rape. 
Moore  v.  State,  275. 

Id.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  rape,  and  also  for  a  charge  to  the  jury  in  a  trial  for  rape  by 
force  and  threats,  which  elicits  the  approval  and  commendation  of  this 
court.    Fitzgerald  v.  State,  281. 

14.  See  the  opinion  in  extenso  for  a  resume'  of  testimony  in  a  theft  case 
held  insufficient  to  support  a  conviction  for  theft,  however  cogently  it  may 
prove  the  falsity  of  the  defendant's  explanation  of  his  possession  of  the 
stolen  property.    Norwood  v.  State,  806. 

15.  See  the  statement  of  the  case  for  evidence  which,  though  circumstan- 
tial, is  held  sufficient  to  support  a  conviction  for  wilfully  driving  stock  from 
its  accustomed  range  without  the  consent  of  the  owner  and  with  the  intent 
to  defraud  the  owner.    Shubert  v.  State,  820. 

16.  See  the  statement  of  the  case  for  evidence  in  a  habeas  corpus  pro- 
ceeding for  bail,  under  an  indietment  for  murder,  held  insufficient  to  author- 
ins  the  refusal  of  bail.    Ex  Parte  Dickson,  882. 

17.  Evidence  sufficient  to  support  a  conviction  for  murder  in  the  first 
degree.    Mclnturfv.  State,  885. 

18.  Evidence  sufficient  to  support  a  conviction  for  murder  in  the  first  de- 
gree.    Wallace  v.  State,  860. 

19.  Evidence  insufficient  to  support  a  conviction  for  conspiracy  to  commit 
burglary.     Woodworth  v.  State,  875. 

20.  Evidence  sufficient  to  support  a  conviction  for  burglary.  Nash  v. 
State,  884. 

91.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  second 
degree.    Bainey  v.  State,  455. 

22.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  second 
degree.    JRainey  v.  State,  478. 

28.  Evidence  insufficient  to  authorize  refusal  of  bail.  Ex  Parte  Terrf,  485. 

94.  Evidence  upon  which  a  reduction  of  bail  is  awarded.  Ex  Parte  Wil- 
son, 498. 

95.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  fisst  de- 
gree. •  Thornton  v.  State,  519. 

28.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  misdemeanor  theft.    Lawrence  v.  State,  589. 
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27.  See  the  statement  of  the  case  for  evidence  held  iiisufficient  to 
a  conviction  for  falsely  personating  another.    Freeman  v.  State,  556. 

28.  Evidence  sufficient  to  support  a  conviction  for  theft  from  the 
Masterson  v.  State,  574. 

29.  See  the  statement  of  the  case  for  evidence  held  insufficient  to 
a  conviction  for  swindling.    Blum  v.  State,  578. 

FAU3ELY  PERSONATING  ANOTHER.  ETC. 

1.  Indictment  for  falsely  personating  another  person,  as  that  offense  is 
defined  by  article  450  of  the  Penal  Code,  need  not  allege  the  whereabouts 
or  the  residence  of  the  person  falsely  personated.  An  indictment  conform- 
ing substantially  to  number  818  of  Willson's  Criminal  Forms,  page  144, 
sufficiently  charges  the  offense  of  falsely  personating  another.  Freeman 
v.  State,  558. 

2.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  falsely  personating  another.    Id 

FALSE  PRETENSES. 

1.  Swindling,  as  defined  by  article  700  of  the  Penal  Code  of  this  State,  com 
prebends  four  elements,  all  of  which  must  concur  in  order  to  constitute  the 
offense.  First,  there  mu9tbe  an  intent  to  defraud.  Second,  there  most  be 
an  actual  act  of  fraud  committed.  Third,  false  pretenses  must  have  been 
made  by  the  accused.  Fourth,  the  fraud  must  have  been  accomplished  by 
means  of  the  false  pretenses  made  use  of  for  the  purpose.  Blum  ▼.  State* 
578. 

2.  A  false  pretense  consists  of  a  statement  of  some  pretended  **U**ng 
fact,  made  for  the  purpose  of  inducing  the  owner  to  part  with  his  goods. 
No  statement  of  anything  to  take  place  in  future  is  a  pretense  within  the 
meaning  of  the  Code.  A  false  pretext,  however,  may  be  implied  from  the 
acts  and  conduct  of  the  party  without  any  verbal  representation  of  a  false 
or  fraudulent  nature.    Id 

8.  If  two  or  more  persons  are  jointly  indicted  for  obtaining  goods  by  false 
pretenses,  made  designedly  and  with  intent  to  defraud,  evidence  that  one 
of  them,  with  the  knowledge,  approbation,  concurrence  and  direction  of 
the  other,  made  the  false  pretenses  charged  warrants  the  conviction  of 
both.    Id 

4.  See  the  opinion  in  ewtenso  for  the  substance  of  an  indictment  held  in- 
sufficient to  charge  the  offense  of  swindling  by  obtaining  goods  under  false 
pretenses.    Id 

FORGERY. 

1.  To  constitute  forgery  the  instrument  forged  must  be  such  an  one  that, 
if  it  were  true,  it  would  create,  increase,  diminish,  discharge  or  defeat  a  pe- 
cuniary obligation,  or  would  transfer,  or  in  some  manner  affect,  property. 
The  Instrun  eat  must  also  purport  to  be  the  act  of  another,  and  the  in- 
dictment must  so  allege,  and  must  name  the  person  whose  act  it  purports 
to  be.    Anderson  v.  State,  595. 

2.  The  rule  is  otherwise  stated  as  follows:  "A  written  instrument,  to 
be  the  subject  of  indictment  for  forgery,  must  be  valid,  if  genuine,  for  the 
purpose  intended.  If  void  or  invalid  on  its  face,  and  it  cannot  be  made 
good  by  averment,  the  crime  of  forgery  cannot  be  predicated  upon  it."    Id. 

8.  The.  alleged  forged  instrument  in  this  case  reads  as  follows:  "  George 
Woods:    Martin  Baysinger  says  to  let  Wiley  Anderson  have  $10  worth  of 
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goods,  and  he  will  stand  for  it."  Held,  that,  being  an  instrument  invalid 
upon  its  face,  it  cannot  be  made  the  subject  of  forgery ;  wherefore  the  de- 
fendant's motion  in  arrest  of  judgment  should  have  prevailed.    Id. 

4.  An  instrument  which  cannot  be  made  the  basis  of  a  prosecution  for 
forgery  cannot  be  made  the  basis  of  a  prosecution  for  uttering  it,  knowing 
it  to  be  forged.  Note  the  opinion  for  approval  of  Anderson  v.  The  State, 
ante,  p.  595.   Anderson  v.  State,  598. 

FORMER  CONVICTION  AND  ACQUITTAL. 

Pleas  of  former  conviction  and  former  acquittal  are  the  only  special  pleas 
available  to  a  defendant  in  a  criminal  cause  under  the  Code  of  this  State. 
(Code  of  Criminal  Procedure,  article  625.)  The  plea  to  the  jurisdiction  of 
the  court  and  the  plea  of  former  jeopardy  are  special  pleas  available  to  the 
accused  as  a  constitutional  and  not  a  statutory  right,  and  because  they  are 
fundamental,  and  beyond  the  power  of  the  Legislature  to  deny.  The  trial 
court,  therefore,  did  not  err  in  striking  out  the  defendant's  plea  in  abate- 
ment, alleging  an  agreement  by  defendant  to  aid  State  officers  in  detecting 
criminals,  etc.,  nor  in  refusing  to  admit  evidence  in  support  of  the  same. 
Holmes  v.  State,  509. 

FORMER  JEOPARDY. 

1.  See  the  opinion  in  extenso  for  circumstances  under  which  it  is  held  that 
the  court,  upon  a  former  trial  of  the  case,  did  not  abuse  the  discretion  con- 
ferred upon  it  to  discharge  the  jury  "  when  they  had  been  kept  together 
such  a  length  of  time  as  to  render  it  altogether  improbable  they  could  agree." 
(Code  of  Criminal  Procedure,  article  701.)  It  is  only  when  the  discretion  con- 
ferred by  the  said  article  has  been  abused  to  the  prejudice  of  the  rights  of 
the  accused,  that  this  court  will  interfere.  The  trial  court,  therefore,  did 
not  err  in  instructing  the  jury  on  this  trial  to  find  the  defendant's  pleas 
of  jeopardy  and  former  acquittal  untrue.     Varnes  v.  State,  107. 

2.  It  is  not  essential  to  the  sufficiency  of  a  plea  of  former  jeopardy  that 
a  record  of  the  proceedings  on  the  former  trial  shall  be  perpetuated  *>y  a 
bill  of  exceptions.    PizaHo  v.  State,  139. 

8.  Former  jeopardy  is  a  constitutional  and  not  a  statutory  defense  to 
crime,  and  although  the  plea  of  former  jeopardy  is  not  one  known  te>  the 
statutory  law  of  this  State,  and  has  no  place  assigned  it  in  the  regular  order 
of  pleading,  it  is  a  plea  available  to  an  accused,  under  the  provision  of  the 
Constitution,  and  may  be  interposed  even  after  the  jury  has  been  impaneled, 
and  the  plea  of  not  guilty  entered.  The  trial  court,  therefore,  erred  in 
striking  out  the  defendant's  plea  of  former  jeopardy  in  this  case,  upon  the 
ground  that,  being  filed  after  the  jury  was  impaneled  and  the  plea  of  not 
guilty  entered,  it  was  filed  too  late.    Id. 

4.  A  definition  of  jeopardy  to  which  this  court  adheres  was  announced  in 
Powell's  case,  17  Texas  Ct.  A  pp.,  845.  as  follows:  "When  a  person  has  been 
placed  upon  his  trial  upon  a  valid  indictment  for  an  offense  involving  life  or 
liberty,  in  a  competent  court,  and  a  competent  jury  has  been  impaneled, 
sworn  and  charged  with  his  case,  he  is  '  put  in  jeopardy '  within  the  mean- 
ing of  the  constitutional  provision,  and  from  a  repetition  thereof  upon  the 
same  indictment,  or  upon  any  other  indictment  for  the  same  offense,  this  con- 
stitutional shield  forever  protects  him.  Wherefore,  after  jeopardy  has  once 
so  attached,  if  without  lawful  authority  the  trial  court  discharges  the  jury 
without  his  consent  and  before  verdict,  he  cannot  legally  be  again  tried  for 
the  same  offense."  Id. 
Vol.  XX-45 
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FORMER  JEOPARDY —continued. 

5.  This  case  was  originally  reached  and  called  on  the  83d  day  of  October, 
1885,  when  both  the  State  and  the  defendant  announced  ready  for  trial.  A 
jury  was  legally  impaneled  and  sworn,  the  indictment  was  read  to  them 
and  the  defendant  entered  his  plea  of  "  not  guilty."  Thereupon  tho  State's 
attorney,  upon  the  ground  that  he  had  announced  ready  upon  the  incorrect 
information  of  the  sheriff  that  the  principal  prosecuting  witnesses  were  in 
court,  moved  the  court  to  postpone  the  trial  to  a  future  day  of  the  term,  and 
discharge  the  jury,  to  which  motion  the  defendant  objected  that  he  was  al- 
ready upon  trial,  and  was  in  jeopardy.  The  court  overruled  the  objection, 
discharged  the  jury  and  postponed  the  trial  Held,  that  the  defendant  was 
in  jeopardy,  and  his  plea  of  former  jeopardy,  interposed  at  the  subsequent 
day  when  he  was  placed  upon  trial  before  another  jury,  should  have  pre- 
vailed.   Id. 

6.  The  defendant  being  arraigned  in  a  court  of  competent  jurisdiction, 
before  a  jury  properly  impaneled  and  sworn,  pleaded  not  guilty  to  an  in- 
dictment charging  him  with  the  theft  of  a  horse,  the  property  of  Fabian 
Flores.  Upon  the  discovery  that  the  given  name  of  the  owner  was  in- 
correctly alleged,  the  State  entered  a  nolle  prosequi,  and  afterwards  ar- 
raigned the  defendant,  for  the  same  offense,  upon  an  indictment  properly 
averring  the  name  of  the  owner.  The  defendant  interposed  the  plea  of  for- 
mer jeopardy,  setting  up  his  arraignment  on  the  prior  indictment,  which 
plea  was  supported  by  the  facts  above  set  out.  Held,  that  the  plea  of  for- 
mer jeopardy  was  not  well  taken.    Branch  v.  State,  59ft. 

GAMING. 

See  Exhibiting  Gaming  Table. 

GENERAL  DENIAL. 

See  Scire  Facias,  9. 
GRAND  JURY. 

1.  If  an  indictment  recites  upon  its  face  that  it  was  presented  in  the  dis- 
trict court  of  the  proper  county  and  State,  by  the  grand  jurors  of  said 
county,  duly  elected,  impaneled,  sworn  and  charged  as  such,  the  presump- 
tion obtains  that  it  was  presented  by  a  legal  grand  jury  of  the  proper 
county,  and  to  prevail  against  such  presumption,  it  devolves  upon  the 
defense,  in  its  motion  to  set  aside  the  indictment,  to  satisfactorily  show 
that,  in  fact,  the  indictment  was  not  the  act  of  a  legal  grand  jury  of  the 
county ;  and  to  do  this,  it  is  not  sufficient  to  show  merely  that  there  is  no 
entry  upon  the  minutes  of  the  court  formally  reciting  the  organization  of 
the  grand  jury.    De  Olles  v.  State,  145. 

2.  Indictment  is  not  vitiated  by  the  omission  to  enter  upon  the  minutes 
of  the  court  the  organization  of  the  grand  jury  which  presented  it,  although 
correct  practice  requires  the  entry  of  such  proceeding.    Id. 

8,  Before  the  trial  was  entered  upon  in  this  case,  the  trial  court,  upon 
the  motion  of  the  district  attorney,  caused  to  be  entered  upon  the  minutes 
nunc  pro  tunc,  the  proper  entry  showing  the  organization  of  the  grand  jury 
which  presented  the  indictment,  and  that  the  said  grand  jury  was  the  legal 
and  duly  qualified  grand  jury  of  the  proper  county.  Held,  correct.  Id. 
HABEAS  CORPUS, 

1.  The  commissioners'  court  of  a  county  in  which  there  is  neither  a  work 
house  nor  a  farm  has  authority  under  the  Revised  Statutes  (articles  8591- 
8597)  to  issue  an  order  requiring  a  prisoner  who,  under  a  conviction  fox  a 
misdemeanor,  refuses  to  pay  the  fine  and  costs  assessed  against  him,  to 
labor  on  any  public  improvements  in  process  of  construction.    It  ia  only 
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when  there  is  no  work  house  or  farm,  and  no  public  improvements  upon 
which  the  convict  can  be  pat  to  work,  and  when  the  county  authorities  have 
failed  to  hire  him  out,  that  the  convict  can  claim  the  benefit  of  article  816  of 
the  Code  of  Criminal  Procedure.    Ex  Parte  Bogle,  127* 

2.  See  the  statement  of  the  case  for  evidence  in  a  habeas  corpus  proceed- 
ing for  bail,  under  a  charge  of  murder,  held  insufficient  to  authorise  a  re- 
mand without  the  privilege  of  bail ;  and  note  the  opinion  for  an  award  of 
bail  in  the  sum  of  $2,500.    Ex  Parte  Cochran,  242. 

ft.  See  the  statement  of  the  case  for  evidence  in  a  habeas  corpus  proceeding 
for  bail,  under  an  indictment  for  murder,  held  insufficient  to  authorise  the 
refusal  of  bail.    Ex  Parte  Dickson,  839. 

4.  See  the  statement  of  the  case  for  evidence  upon  a  proceeding  by  habeas 
corpus  for.  bail,  under  a  charge  of  murder,  held  not  to  authorise  the  refusal 
of  bail.    Ex  Parte  Tcrr$,  480. 

&  Under  a  proper  construction  of  article  187  of  the  Code  of  Criminal  Pro- 
cedure, an  accused  who,  prior  to  the  return  of  indictment,  has  been  awarded 
a  hearing  under  the  writ  of  habeas  corpus,  is,  upon  the  return  of  indict* 
ment,  entitled  to  a  second  writ  of  habeas  corpus,  and,  notwithstanding  the 
indictment,  is  entitled  to  bail  if  the  facts  in  proof  warrant  bail.  If,  how* 
ever,  the  original  proceedings  by  habeas  corpus  were  had  after  the  return 
of  indictment,  a  second  writ  is  not  allowable,  except  in  the  special  cases 
arising  under  articles  155  and  180  of  the  said  Code.  The  said  article  155 
authorizes  the  award  of  such  second  writ  when  the  removal  or  release  of 
the  accused  on  bail  is  rendered  necessary  by  disease;  and  the  said  article 
180  allows  the  second  writ,  where  important  testimony,  impossible  to  have 
been  produced  upon  the  first  hearing,  is  shown  to  have  been  newly  dis- 
covered. The  original  writ  in  this  instance  having  issued  prior  to  the  re* 
turn  of  indictment,  the  subsequent  writ,  after  indictment,  was  properly 
awarded.    Ex  Parte  Wilson,  408. 

6.  See  the  statement  of  the  case  for  evidence  adduced  in  a  proceeding  by 
habeas  corpus  for  bail  under  an  indictment  for  murder  held  to  authorize 
the  award  of  bail.    Under  the  evidence,  however,  the  sum  of  $7,000  is  held 
to  be  excessive,  and  the  bail  is  reduced  to  the  sum  of  $8,500.    Id. 
ILLEGALLY  MARKING  ANIMALS. 

1.  Article  759  of  the  Penal  Code,  defining  the  offense  of  illegally  marking 
and  branding  certain  enumerated  animals  belonging  to  another,  without 
his  consent  and  with  the  intent  to  defraud,  provides  that  the  same  shall 
be  punished  in  the  eame  manner  as  if  the  offense  committed  was  theft  of 
the  animals.  Theft  of  a  horse,  mule,  ass  or  cattle  is  made  by  statute  a 
felony  per  se,  and  therefore  the  indictment  for  theft  of  those  animals  need 
not  allege  their  value,  and  the  same  rule  applies  to  the  illegal  marking  or 
branding  of  those  animals.  But  the  rule  is  different  with  respect  to  the  theft 
or  illegal  marking  of  hogs,  sheep  or  goats,  and  it  is  necessary  that  the  in- 
dictment allege  their  value  in  order  to  grade  the  offense  as  a  felony  or  a 
misdemeanor.    Melton  v.  State,  203. 

2.  The  indictment  alleging  the  value  of  the  animal  illegally  marked  to 
be  less  than  $20  charges  a  misdemeanor,  and,  independent  of  proof  of  value, 
will,  upon  proof  of  the  illegal  act  of  marking,  support  a  misdemeanor 
conviction.    Id. 

8.  Inasmuch  as  the  punishment  for  illegally  marking  a  hog,  if  the  offense 
is  alleged  as  a  misdemeanor,  is  not  graded  by  the  value  of  the  animal,  no 
proof  of  value  is  essential  to  sustain  on  appeal  a  conviction  for  the  mis- 
demeanor.    Id\ 
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INCEST. 

Relationship  by  affinity  ceases  with  the  dissolution  of  the  marriage  creat- 
ing it.  Incest,  therefore,  between  parties  whose  relationship  is  one  of  affinity 
founded  merely  upon  the  marriage  of  one  of  them,  is  impossible  after  the 
dissolution  of  the  marriage ;  and  therefore  the  trial  court  erred  in  charging 
that  incest  between  step-father  and  step-daughter  could  be  committed  after 
the  death  of  the  step-daughter's  mother.    Johnson  v.  State,  609. 

INDICTMENT. 

See  Exhibiting  Gaming  Tablk. 

1.  Indictment  alleged  that  the  stolen  property  was  taken  from  the  pos- 
session of  the  owner,  W.  H.  P.  The  proof  showed  that  W.  H.  P.  was 
absent  from  the  State  when  the  property  was  taken,  and  that  he  had  left 
the  property  in  the  care  and  control  of  E.  J.  P.  and  E.  P.  Held,  that 
such  proof  does  not  support  the  allegation  of  possession.  Under  the  facts 
of  this  case  it  would  have  been  proper  for  the  indictment  to  allege  the  pos- 
session in  E.  J.  P.  and  E.  P.,  and  the  taking  from  their  possession  without 
their  consent;  or  to  allege  the  actual  ownership  in  W.  H.  P.,  and  that  the 
property  was  taken  from  the  possession  of  E.  J.  P.  and  E.  P.  without  the 
consent  of  either  W.  H.  P.,  E.  J.  P.  or  E.  P.    Bailey  v.  State,  68. 

2.  Indictment  in  this  case  alleged  the  ownership  of  the  stolen  property  to 
be  in  M.  W.,  and  that  it  was  taken  from  her  possession.  The  proof  showed 
that  M.  W.  was  a  widow ;  that  the  stolen  animal  was  the  property  of  herself 
and  her  children  by  her  deceased  husband ;  that  M.  W.,  if  not  a  lunatic, 
had  not  been  able  to  attend,  and  had  not  attended,  to  her  business  affairs  for 
years;  that  she  lived  with  S.,  her  father,  who  attended  to  her  business  and 
was  the  guardian  of  her  children,  and  had  the  sole  care  and  control  of  the 
property  when  stolen.  Held,  that,  under  the  facts,  the  indictment  should 
have  alleged  that  the  property  was  taken  from  the  possession  of  S. ;  or  else 
it  should  have  alleged  the  ownership  in  M.  W.  and  her  children,  and  charged 
that  it  was  taken  from  the  possession  of  S.f  who  was  holding  the  same  for 
them.  The  variance  between  the  allegation  and  proof  of  possession  is  fatal 
Brigga  v.  State,  106. 

3.  If  an  indictment  recites  upon  its  face  that  it  was  presented  in  the  dis- 
trict court  of  the  proper  county  and  State,  by  the  grand  jurors  of  said  county, 
duly  elected,  impaneled,  sworn  and  charged  as  such,  the  presumption  ob- 
tains that  it  was  presented  by  a  legal  grand  jury  of  the  proper  county,  and 
to  prevail  against  such  presumption,  it  devolves  upon  the  defense,  in  its  mo- 
tion to  set  aside  the  indictment,  to  satisfactorily  show  that,  in  fact,  the  in- 
dictment was  not  the  act  of  a  legal  grand  jury  of  the  county;  and  to  do  this, 
it  is  not  sufficient  to  show  merely  that  there  is  no  entry  upon  the  minutes 
of  the  court  formally  reciting  the  organization  of  the  grand  jury.  De  Ota 
v.  State,  145. 

4.  Indictment  is  not  vitiated  by  the  omission  to  enter  upon  the  minutes  of 
the  court  the  organization  of  the  grand  jury  which  presented  it»  although 
correct  practice  requires  the  entry  of  such  proceeding.    Id. 

5.  Before  the  trial  was  entered  upon  in  this  case,  the  trial  court,  upon  the 
motion  of  the  district  attorney,  caused  to  be  entered  upon  the  minutes  nunc 
pro  tunc,  the  proper  entry  showing  the  organization  of  the  grand  jury  which 
presented  the  indictment,  and  that  the  said  grand  jury  was  the  legal  and 
duly  qualifled  grand  jury  of  the  proper  county.     Held,  correct    Id. 

6.  It  was  not  error  to  permit  the  clerk  of  the  district  court  to  amend  bts 
signature  to  the  file  mark  on  the  indictment  by  appending  thereto  the  ini- 
tials designating  his  official  character.    Such  a  clerical  omission  can  be  sup- 
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plied  at  any  time  under  the  direction  of  the  trial  court,  and,  besides,  the 
filing,  even  without  the  amendment,  was  sufficient.    Id. 

7.  Indictment  for  murder  sufficiently  alleged  the  name  of  the  deceased  as 
"  one  Cliino,  whose  other  name  is  to  the  grand  jurors  unknown."    Id. 

8.  It  is  a  well  settled  rule  of  pleading  that  the  ownership  of  stolen  prop- 
erty may  be  alleged  either  in  the  actual  or  special  owner.  Littleton  v.  State, 
168. 

9.  The  common  law  rules  of  pleading  which  appertain  to  theft  cases 
have  been  superseded  in  this  State  by  rules  prescribed  by  statutory  enact- 
ment. Under  the  Code  of  this  State,  with  respect  to  the  theft  of  property 
having  an  actual  and  also  a  special  owner,  when  it  is  sought,  instead  of 
alleging  the  ownership  and  possession  in  the  special  owner,  to  charge  with 
respect  to  both  owners,  the  indictment,  to  be  sufficient,  should  allege  the 
possession  in  the  special  owner,  having  the  actual  care,  control  and  man- 
agement of  the  same,  and  holding  it  for  the  real  owner.  The  indictment 
in  this  case,  alleging  both  the  ownership  and  possession  in  P.'H.,  is  not 
supported  by  evidence  which  establishes  the  real  ownership  in  P.  H.,  but 
that  the  property  was  taken  from  the  possession  of  G.  H.,  who  had  the  act- 
ual care,  control  and  management  of  the  same.  See  the  opinion  in  extenao 
for  an  elaborate  discussion  of  the  question,  and  for  an  elucidation  of  the 
differences  between  the  common  law  of  larceny  and  the  law  of  theft  under 
the  Texas  Codes.    Id. 

10.  See  the  opinion  in  extenao  for  an  indictment,  which,  though  in- 
artistic in  form,  is  held  sufficient  to  charge  the  felonious  theft  of  certain 
money  described  as  silver  coin.    Bravo  v.  State,  177. 

i  11.  Indictment  for  burglary  which  charges  an  entry  by  force,  but  does  not 

aver  that  the  entry  was  at  night,  or  that  it  was  made  in  the  day-time  by  a 
party  who  lay  concealed  until  night,  charges  a  daylight  breaking.  Bravo  v. 
State,  188. 

12.  Indictment  failing  to  allege  that  the  property  was  fraudulently  taken 
is  insufficient  to  charge  theft.    McPheraon  v.  State,  194. 

13.  It  is  a  general  rule  both  of  pleading  and  evidence  that  whenever  the 
value  of  a  stolen  article  affects  the  penalty  for  the  offense,  such  value  must 
be  alleged  and  proved.  One  purpose  of  the  proof  in  such  case  is  to  de- 
termine whether  the  offense  is  a  felony  or  a  misdemeanor  under  the  Code 
of  this  State.     Collins  v.  State,  197. 

14.  Burglary  is  per  se  a  felony,  and  if  committed  with  intent  to  steal  is  pun- 
ishable as  a  felony  without  regard  to  the  value  of  the  property  stolen.  It 
is  not,  therefore,  essential  to  the  validity  of  a  conviction  for  burglary  that 
the  indictment  should  allege,  or  the  proof  support,  the  value  of  the  property 
stolen.    Id. 

15.  Article  759  of  the  Penal  Code,  defining  the  offense  of  illegally  mark- 
ing and  branding  certain  enumerated  animals  belonging  to  another,  without 
his  consent  and  with  the  intent  to  defraud,  provides  that  the  came  shall  be 
punished  in  the  same  manner  as  if  the  offense  committed  was  theft  of  the  ani- 
mals. Theft  of  a  horse,  mule,  ass  or  cattle  is  made  by  statute  a  felony  per 
se,  and  therefore  the  indictment  for  theft  of  those  animals  need  not  allege 
their  value,  aud  the  same  rule  applies  to  the  illegal  marking  or  branding  of 
those  animals.  But  the  rule  is  different  with  respect  to  the  theft  or  illegal 
marking  of  hogs,  sheep  or  goats,  and  it  is  necessary  that  the  indictment 
allege  their  value  in  order  to  grade  the  offense  as  a  felony  or  a  misdemeanor. 
Melton  v.  State,  202. 
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16.  The  indictment  alleging  the  value  of  the  animal  ffiegally  marked  to 
be  less  than  $20  charges  a  misdemeanor,  and,  independent  of  proof  of  vafcse, 
will,  upon  proof  of  the  illegal  act  of  marking,  support  a  misdemeanor  con- 
viction.   Id. 

17.  Inasmuch  as  the  punishment  for  illegally  marking  a  hog,  if  the  offense 
is  alleged  as  a  misdemeanor,  is  not  graded  by  the  value  of  the  animal,  no 
proof  of  value  is  essential  to  sustain  on  appeal  a  conviction  for  the  misde- 
meanor.   Id. 

18.  Indictment  for  obtaining  money  or  property  by  means  of  false  pre- 
tenses, etc.,  should  fully  set  out  and  describe  the  matter  alleged  to  be  false, 
and  the  matter  thus  alleged,  being  material  and  descriptive,  shontd  be 
proved  as  alleged.  The  indictment,  however,  may  set  out  the  matter  either 
by  substance  or  by  tenor.  If  it  sets  out  representations  by  their  tenor,  then 
the  proof  must  conform  strictly  to  the  allegations;  if  by  substance,  then  it  a 
only  necessary  to  prove  the  substance  of  the  words  or  the  matter.  Use  in- 
dictment in  this  case  alleged  the  false  pretense  to.be  that  the  accused  repre- 
sented falsely  that  he  had  "a  large  amount  of  money  on  deposit  in  the 
Dallas  National  Bank."  The  proof  was  that  he  represented  that  he  "had 
$5,000  on  deposit "  in  the  said  bank.  Held,  that  the  indictment  alleges  the 
false  pretense  by  substance,  and  there  was  no  variance  between  the  allega- 
tion and  the  proof.    Moore  v.  State,  288. 

19.  It  is  insisted  by  the  defense  that,  as  the  indictment  alleges  the  sum  of 
money  fraudulently  obtained  by  means  of  the  false  pretense  to  have  been 
$106,  while  the  proof  shows  that  the  amount  so  obtained  was  $109,  a  fatal 
variance  between  allegation  and  proof  is  manifest.  But  held,  that  the  vari- 
ance is  immaterial,  it  being  sufficient  for  the  State  to  show  that* the  amount 
obtained  was  in  excess  of  $20.  See  the  opinion  for  the  distinction  between 
this  and  Marwilsky's  case,  9  Texas  Ct.  App.,  877.    Id. 

20.  Indictment  for  murder,  alleging  that  the  homicide  was  committed 
with  malice  aforethought,  is  sufficient  without  alleging  that  the  killing  was 
unlawf  uL    Stephens  v.  State,  255. 

21.  Carnal  connection  with  a  female  under  the  age  of  ten  years,  whether 
it  is  had  with  or  without  her  consent,  is  rape  per  se;  and  an  indictment  for 
rape,  or  for  assault  to  rape,  upon  a  female  under  the  age  of  ten  years, 
should  not  contain  allegations  of  force,  threats  or  fraud.  Moore  v.  State, 
275. 

22.  Indictment  for  assault  to  rape,  containing  no  allegation  of  non-age, 
and  charging  that  the  assault  was  committed  upon  the  female  with  the  in- 
tent to  carnally  know  her,  eta,  by  force,  and  without  her  consent  and 
against  her  wish,  charges  an  attempt  to  rape  a  female  over  the  age  of  ten 
years,  and  whatever  be  the  proof  as  to  the  age  of  the  female,  imposes  upon 
the  State  the  burden  of  proving  that  the  assault  was  made  to  carnally  know 
the  female  by  force,  without  her  consent  and  against  her  wish, —  such  allega- 
tions being  descriptive  of  the  offense,  and,  therefore,  necessary  to  be  proved. 
Id. 

28.  Indictment  for  assault  with  intent  to  murder  need  not  allege  the 
manner  in  which  or  the  means  with  which  the  assault  was  committed. 
Davie  v.  State,  802. 

24.  Subdivision  2  of  article  714  of  the  Code  of  Criminal  Procedure  pro- 
vides that  an  assault  to  commit  any  felony  includes  all  assaults  of  an  in- 
ferior degree.  The  preceding  article  of  the  same  Code  provides  that:  "  When 
a  prosecution  is  for  an  offense  consisting  of  different  degrees,  the  jury  may 
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find  the  defendant  not  guilty  of  the  higher  de 
any  degree  inferior  to  that  charged  in  the 
Heidi,  that,  under  these  provisions  of  the  saic 
aggravated  assault  may  be  had  under  an  indict 
intent  to  murder.    Id\ 

25.  The  said  articles  713  and  714  of  the  Cod 
provision  of  the  Constitution,  so  far  as  this  a 
in  Huntsman  v.  The  State,  12  Texas  Ct.  A  pp.,  6 
id.,  895,  are  not  germane  to  the  question  in  vol 

26.  Article  3761  of  the  Revised  Statutes  pro 
ment  of  the  salaries  of  public  school  teachers, 
by  the  trustees  to  be  paid  a  teacher  shall  be 
majority  of  the  trustees  on  the  county  tren 
county  judge.  The  check  shall  in  all  instance 
davit  of  the  teacher  that  he  is  entitled  to  the  i 
as  compensation  under  his  contract  as  a  t 
perjury  in  making  the  affidavit  contemplal 
essential  that  the  indictment  set  forth  both  th< 
the  opinion  in  extenso  for  an  affidavit  held  s 
nection  with  the  check,  which  is  properly  sel 
cient  to  charge  the  offense.    Anderson  v.  Stat 

27.  Indictments  may  include  es  many  con 
meet  every  possible  contingency  of  the  evideD 
commended.    Shubert  v.  State,  320. 

28.  Indictment  for  fraudulently  taking  infc: 
its  range  an  animal  belonging  to  another  is  no! 
the  word  "deprive"  instead  of  the  statutory 
the  intent  with  which  the  animal  was  takei 
owner.    Id. 

29.  Article  749  of  the  Penal  Code  decla: 
wilfully  take  into  possession,  and  drive,  usi 
tomed  range,  any  live  stock  not  his  own,  wit!  i 
and  with  intent  to  defraud  the  owner  thereof , 
theft,  etc.  Under  the  provisions  of  article  21 : 
cedure,  theft  may  be  prosecuted  in  the  coun  I 
any  county  through  or  into  which  the  thief 
and  this  provision  applies  to  all  species  of  th : 
in  charging  the  offense  described  in  article  7 1 
the  venue  in  the  county  into  which  the  stoc  i 
tion  is  supported  by  proof  that  the  stock  was  i  i 
county.    Id. 

80.  Indictment  for  falsely  personating  an  i 
defined  by  article  450  of  the  Penal  Code,  neec 
the  residence  of  the  person  falsely  personated , 
substantially  to  number  318  of  Willson's  Cri  i 
ciently  charges  the  offense  of  falsely  pen* 
State,  55& 

81.  The  prosecution  cannot  be  required  1 1 
counts  in  an  indictment  when  the  joinder  is . 
to  adapt  the  pleadings  to  different  aspects    ; 
trial  may  present  a  single  transaction.    Elec  I 

i  where  an  attempt  is  manifested,  eithe 
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dence,  to  convict  the  accused  of  two  or  more  distinct  offenses  growing  out 
of  distinct  or  separate  transactions.  As  the  theft,, and  the  theft  from  the 
person,  charged  in  the  indictment  in  this  case  refer  to  the  same  transaction, 
the  case  is  not  brought  within  the  exception,  and  the  trial  court  did  not  err 
in  refusing  to  require  the  State  to  elect  between  the  counts.  Masterwn 
v.  State,  574. 

82.  To  constitute  forgery  the  instrument  forged  must  be  such  an  one  that, 
if  it  were  true,  it  would  create,  increase,  diminish,  discharge  or  defeat  a  pecun- 
iary obligation,  or  would  transfer,  or  in  some  manner  affect,  property.  The 
instrument  must  also  purport  to  be  the  act  of  another,  and  the  indictment 
must  so  allege,  and  must  name  the  person  whose  act  it  purports  to  be.  An- 
derson v.  State,  595. 

88.  The  rule  is  otherwise  stated  as  follows:  "A  written  instrument,  to 
be  the  subject  of  indictment  for  forgery,  must  be  valid,  if  genuine,  for  the 
purpose  intended.  If  void  or  invalid  on  its  face,  and  it  cannot  be  made 
good  by  averment,  the  crime  of  forgery  cannot  be  predicated  upon  it."    Id. 

84.  The  alleged  forged  instrument  in  tins  case  reads  as  follows:  "George 
Woods:  Martin  Baysinger  says  to  let  Wiley  Anderson  have  $10  worth  of 
goods,  and  he  will  stand  for  it."  Held,  that,  being  an  instrument  invalid 
upon  its  faoe,  it  cannot  be  made  the  subject  of  forgery ;  wherefore  the  de- 
fendant's motion  in  arrest  of  judgment  should  have  prevailed.     Id. 

85.  An  indictment  for  theft  is  sufficient  as  to  the  allegation  of  ownership 
if  it  charges  that  the  property  stolen  was  the  property  of  some  person  to  the 
grand  jurors  unknown.    Mackey  v.  State,  60S. 

INSANITY. 

See  Fact  Cases,  8. 

INTENT. 

1.  To  constitute  theft,  the  taking  of  the  property  must,  in  the  first  in- 
stance, have  been  fraudulent ;  and  if  the  possession  be  obtained  lawfully,  no 
subsequent  appropriation,  however  fraudulent  the  intent,  will  suffice  to  con- 
stitute the  taking  theft,  unless  such  lawful  possession  was  obtained  by  means 
of  a  false  pretext,  or  with  the  fraudulent  intent,  at  the  very  time  of  the 
taking,  to  deprive  the  owner  of  the  value  of  the  property,  and  to  appropriate 
the  same  to  the  use  or  benefit  of  the  taker.    Hernandez  v.  State,  151. 

2.  Intent  of  entry  is  the  essential  element  of  burglary  under  the  Penal 
Code  of  this  State ;  and  such  intent  may  be  to  commit  any  felony  or  the 
crime  of  theft     Collins  v.  State,  197. 

8.  In  order  to  constitute  burglary,  the  intent  to  commit  theft  (or  a  felony) 
must  exist  at  the  very  time  the  house  is  entered.  Wherefore,  when  the  in- 
dictment alleged  the  intent  to  have  been  to  commit  the  crime  of  theft,  the 
trial  court  erred  in  omitting  and  refusing  a  charge  to  the  effect  that  if  the 
defendant  first  conceived  the  intent  to  steal  after  he  entered  the  house,  he 
should  be  acquitted.    Harris  v.  State,  653. 

4.  To  support  a  conviction  for  theft  it  must  appear  from  the  evidence  that 
the  intent  to  steal  existed  at  the  very  time  of  the  taking.  If  the  fraudulent 
intent  did  not  exist  at  the  time  of  the  taking,  the  subsequent  appropriation 
of  the  property  does  not  constitute  theft  See  the  statement  of  the  case  for 
proof  in  a  theft  case  which  demanded  of  the  trial  court  a  pertinent  and 
affirmative  application  of  the  rule,  and  note  special  instructions  upon  the 
question,  the  refusal  of  which  is  held  to  be  error.    Wilson  v.  State,  WSL, 
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INTERPRETATION  OF  THE  CODES. 

Under  a  proper  construction  of  article  187 
oedure,  an  accused  who,  prior  to  the  retu 
awarded  a  hearing  under  the  writ  of  habeas 
indictment,  entitled  to  a  second  writ  of  habe 
ing  the  indictment,  is  entitled  to  bail  if  the  fs 
however,  the  original  proceedings  by  habeas 
turn  of  indictment,  a  second  writ  is  not  all 
cases  arising  under  articles  155  and  189  of  th< 
155  authorizes  the  award  of  such  second  writ 
of  the  accused  on  bail  is  rendered  necessary  b 
189  allows  the  second  writ,  where  important 
been  produced  upon  the  first  hearing,  is  show: 
ered.  The  original  writ  in  this  instance  havin 
indictment,  the  subsequent  writ,  after  indict 
Ex  Parte  Wilson,  498. 

JUDICIAL  DISCRETION. 

While  even  a  first  continuance,  though  the 
with  the  statute,  is  not  a  matter  of  right,  yei 
fuse,  which  is  conferred  upon  the  trial  judge,  i 
discretion,  and  especially  should  the  exercise 
nection  with  the  refusal  of  the  continuance 
when  the  court  is  called  to  pass  upon  it  the  s< 
the  motion  for  a  new  trial.  See  the  opinion  1 
wherein  the  trial  court  erred,  first,  in  refusin 
in  refusing  a  new  trial  therefor.    Irvine  v.  St 

JURY  LAW. 

See  Discharge  of  the  Jury. 

1.  Transcript  must  show  affirmatively  that  1 
sworn.    Otherwise  a  conviction  cannot  stand. 

2.  Article  568  of  the  Code  of  Criminal  Proce 
uance  may  be  granted  on  application  of  th( 
trial  has  commenced,  when  it  is  made  to  app 
court  that  by  some  unexpected  occurrence  sin 
no  reasonable  diligence  could  have  anticipate 
surprise  that  a  fair  trial  cannot  be  had ;  or  th 
subsequent  day  of  the  term."  Held,  that  it  is 
article  that,  in  case  of  postponement  of  the  tr 
eled,  the  court  had  also  the  right  to  discharge 
such  right  even  in  the  case  of  a  continuance  fc 
showing  of  necessity.    Pizaflo  v.  State,  139. 

3.  Subscribers  to  a  fund  for  the  employraenl 
aid  in  the  prosecution  of,  an  accused,  are  n 
the  meaning  of  the  statute ;  and  the  refusal  of 
closure  of  the  list  of  the  subscribers  is  not  e: 
of  the  particular  jurors  has  been  made  wit 
with  the  fund  subscribed.  See  the  opinion 
approval  of  the  doctrine  on  the  subject  as  a 
State,  18  Texas  Ct  App.,  97.    Melnturf  v.  Sta 

4.  Subdivision  14  of  article  636  of  the  Cod 
qualifies  from  jury  service  a  person  who,  the 
write,    Rainey  v.  State,  47a 
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JURY  LAW— continued. 

5.  It  was  objected  that  the  defendant  was  placed  upon  trial  while  the 
jury  deliberating  upon  the  case  of  his  co-defendant  had  the  custody  of  the 
indictment  which  charged  the  defendant  and  his  co-defendant  jointly,  and 
that,  in  order  to  arraign  the  defendant,  the  trial  court  sent  for  and  had  the 
indictment  brought  from  the  jury  room,  and  read  in  this  case.  Held,  that 
the  objection  is  without  merit.    Id. 

6.  It  is  a  well  settled  rule  of  practice  that  misconduct  of  the  jury  will  not 
be  ground  for  new  trial  unless  it  be  shown  to  be  such  as  affected  the  fairness 
and  impartiality  of  the  trial.  See  the  opinion  in  extenao  for  misconduct 
imputed  to  a  juror  and  relied  upon  as  a  ground  for  new  trial,  held  insuffi- 
cient But,  quczre:  Was  the  remark  of  the  impugned  juror  misconduct 
within  the  meaning  of  the  statute?  Note  the  comments  of  the  court  on  the 
question.    Jack  v.  State,  656. 

JUSTIFIABLE  HOMICIDE. 
See  Evidence,  3. 
Murder,  3. 

LICENSE  AND  TAXATION. 

See  Construction  of  Ordinances,  1-7. 
Municipal  Corporations,  7. 

LIMITATION. 

1.  Limitation  as  to  the  period  of  time  when  a  prosecution  for  crime  is 
barred  is  not  a  question  to  be  submitted  by  the  charge  to  the  jury  in  the  ab- 
sence of  evidence  which  presents  that  issue.    Cohen  v.  State,  224. 

2.  It  is  a  settled  rule  of  limitation  in  this  State  that,  "  Acts  of  limitation, 
being  acts  affecting  the  remedy  only,  are  peculiarly  within  the  6cope  of 
legislative  action  and  control,  and  are  regulated  by  no  inflexible  rules  as  to 
the  time  prescribed  within  which  they  are  to  operate.  They  may  be 
changed,  or  may  be  fixed  arbitrarily  at  any  time,  so  as  that  they  are  not 
made  to  apply  to  rights  already  vested.  But  a  right  in  a  remedy  merely 
cannot  vest"    Moore  v.  State,  275. 

8.  It  is  expressly  provided  by  article  107  of  the  Code  of  Criminal  Pro- 
cedure, that  the  crime  of  rape  may  be  presented  for  prosecution  within  one 
year,  and  not  afterwards.  The  Codes  fix  no  special  limitation  with  regard 
to  prosecutions  for  attempts  or  assaults  with  intent  to  commit  rape,  The 
general  provision,  however,  announced  in  article  109  of  the  Code  of  Crim- 
inal Procedure,  is  to  the  effect  that,  "an  indictment  for  all  other  felonies 
may  be  presented  within  three  years  from  the  commission  of  the  offense, 
and  not  afterwards."  It  was  objected  that  the  trial  court  erred  in  charging 
the  three  years*  limitation  in  this  cause  because,  assault  to  rape  being  one 
of  the  degrees  included  in  the  crime  of  rape,  under  article  714  of  the  Code 
of  Criminal  Procedure,  the  limitation  applicable  to  rape  applies.  Held,  that 
the  objection  is  not  well  taken;  that  the  one  year's  limitation  being  re- 
stricted to  rape  it  cannot  control  the  minor  degrees  of  that  offense  because 
the  particular  enumeration  excludes  offenses  not  enumerated,  and  there 
being  no  special  limitation  fixed  for  the  minor  degrees,  they  fall  within  the 
purview  of  the  general  statute  of  three  years.    Id. 

4.  Unless  an  issue  of  limitation  be  raised  by  the  evidence  on  the  trial,  it 
is  unnecessary  that  the  charge  of  the  court  should  present  that  issue,    id. 
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MANSLAUGHTER. 

1.  Charge  of  the  court  should  not  instruct  the  jury  upon  defc 
raised  by  the  evidence.  See  the  opinion  and  the  statement  of  th< 
evidence  in  a  murder  trial  field  not  to  present  the  issues  of  mansla 
self-defense;  wherefore  the  trial  court  properly  refused  to  instruct 
upon  the  law  of  those  defenses.     Wallace  v,  State,  860. 

2.  It  is  no  excuse,  justification  or  extenuation  of  murder  that  if! 
petrated  by  a  convict  in  an  attempt  to  effect  his  escape  by  killing 
who,  in  discharge  of  his  duty,  was  endeavoring  to  recapture  the 
Id. 

3.  The  relationship  of  step-father  and  step-daughter  subsists  so  lc 
marriage  relation  subsists  between  the  step-father  and  the  motl 
step-daughter.  One  of  the  adequate  causes  to  reduce  a  homicide 
slaughter  is  "  insulting  words  or  conduct  of  the  person  killed  1; 
female  relation  of  the  party  guilty  of  the  homicide. "  In  such  cas 
essential  that  the  female  insulted,  she  being  a  relation,  shall  be  i: 
protection  of  the  slayer  at  the  time  either  of  the  insult  or  the  killii 
only  when  the  female  insulted  is  not  a  relation  of  the  6layer,  tha 
quired  that  she  shall  be  under  his  protection,  in  order  that  the 
words  or  conduct  will  amount  to  adequate  cause.  In  this  case  th 
ship  of  step-father  and  step-daughter  existed  between  the  slave  i 
female  insulted,  and.  therefore,  the  trial  court  erred  in  charging : 
that,  before  they  could  find  the  insulting  words  to  be  adequate  ca 
duce  the  homicide  to  manslaughter,  they  must  find  that  she  was  , 
protection  of  the  accused.     Clanton  v.  State,  615. 

MARKS  AND  BRANDS. 

See  Charge  of  the  Court,  Sft 

MUNICIPAL  CORPORATIONS. 

1.  See  the  opinion  in  extenso  for  an  elaborate  statement  of  tl 
rule  of  construction  applicable  to  municipal  ordinances;  which 
stance,  that  they  should  be  given  a  reasonable  construction, —  tha 
struction  that  will  give  effect  to  the  intention  of  the  power  enacl  i 
and  that,  in  interpreting  them,  all  reasonable  intendments  whic  I 
sustain  and  make  them  operative  are  to  be  indulged  and  weigl 
court.    In  harmony  with  the  principle  thus  stated,  our  statute   i 
article  3138  of  the  Revised  Statutes)  provides  as  follows:    "  In  a1 
tations  the  court  shall  look  diligently  for  the  intention  of  the  T 
keeping  in  view  at  all  times  the  old  law,  the  evil  and  the  reined 
the  same  subject,  article  0  of  the  Penal  Code  provides  that,  "ever 
the  subject  of  crime  shall  be  construed  according  to  the  plain  im|  i 
language  in  which  it  is  written,  without  regard  to  the  distincti 
made  between  the  construction  of  penal  laws  and  laws  upon  othei  i 
Ex  Parte  Gregory,  310. 

2.  The  ordinance  of  the  city  of  Galveston  of  1875  (caption:  "< 
and  License  Taxes,"  section  88,  article  II,  chapter  30,  Revised  Or<  i 
Galveston),  levying  certain  annual  taxes  upon  vehicles,  was,  in  i  i 
Ex  Parte  Gregory,  1  Texas  Ct.  A  pp.,  753,  held  invalid,  because  ' 
levied  was  an  occupation  tax  for  revenue  alone,  and  not  a  police    i 
and  was  in  excess  of  the  constitutional   limit  of  one-half  the 
upon  the  same  class  of  subjects.    The  ordinance  under  which  th 
ings  in  this  case  were  had  is  the  ordinance  adopted  by  the  city  : 
Galveston,  of  November  4,  1879,  which  seeks  to  remedy  the  evil 
of  the  want  of  a  valid  ordinance  regulating  and  licensing  vehicle 
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MUNICIPAL  CORPORATIONS  —  continued. 

eral  purpose  of  which  is  expressed  in  its  title  as  follows:  "  An  ordinance  to 
regulate  and  provide  for  the  licensing  of  all  persons  and  corporations  keep- 
ing for  public  or  private  use  or  hire,  hacks,  coaches,  carriages,  buggies, 
drays,  carts,  wagons  or  other  vehicles  in  the  city  of  Galveston.**  Section  1 
makes  unlawful  the  keeping  for  private  or  public  use  or  hire  of  any  vehicle 
named  in  section  2,  without  obtaining  a  license,  giving  the  bond  and  paying 
the  license  dues  prescribed.  Section  2  designates  the  vehicles  required  to 
be  licensed,  prescribes  the  dues,  and  the  requisites  of  the  bond.  It  fixes 
hack  license  at  $8  per  annum,  and  requires  the  owner  to  pay  the  cost  of 
numbering  the  hack,  not  to  exceed  twenty-five  cents.  Penalty  is  prescribed 
by  section  29.  Held  that,  under  the  rule  of  construction  above  laid  down. 
the  validity  of  the  ordinance  must  be  upheld ;  that  there  being  nothing  in 
the  ordinance  which  requires  it  to  be  construed  as  levying  an  occupation 
tax,  and  it  being  evident  that  it  was  not  intended  to  levy  an  occupation  bat 
a  license  tax  under  the  police  and  not  the  taxing  power  conferred  upon  the 
council  by  the  charter,  that  intention  must  be  respected  in  the  interpreta- 
tion of  the  ordinance,  and  be  supported  by  every  reasonable  intendment.  Id. 
8.  The  regulation  embraced  in  the  ordinance  is  one  which  pertains  strictly 
to  the  police  and  not  the  taxing  power  of  the  corporation,  and  it  was  under 
and  by  virtue  of  this  police  power  that  the  ordinance  was  enacted,  as  is 
made  manifest  both  by  the  title  and  body  of  the  ordinance.  The  rule  is  that 
Mthe  title  and  the  body  of  the  ordinance  may  be  taken  together  to  give  it 
the  necessary  certainty  to  sustain  it"    Id. 

4.  It  is  an  established  rule  that,  "  in  the  interpretation  of  a  statute,  though 
resort  may  be  had  to  the  preamble,  it  cannot  limit  or  control  the  express  pro- 
visions of  the  statute."  Another  rule  is  that  "the  statement  of  legislative 
reasons  in  the  preamble  will  not  affect  (he  validity  of  the  statute."  Heid, 
that  under  these  rules  the  recital  in  the  preamble  to  the  ordinance  involved 
in  this  proceeding,  viz. :  that  one  of  the  purposes  of  the  ordinance  is  to  pro- 
vide a  fund  for  the  improvement  of  streets,  etc.,  cannot  invalidate  the  ordi- 
nance, especially  when  it  plainly  appears  from  the  title  and  body,  as  well  as 
from  the  preamble  itself,  that  another  and  paramount  purpose  of  the  ordi- 
nance is  the  better  preservation  of  public  order  and  the  enforcement  of  police 
regulations  concerning  vehicles.    Id. 

5.  Section  20  of  the  ordinance  in  question  sets  apart  the  fund  arising  from 
licenses  of  vehicles  to  the  improvement  of  streets,  etc.  Held,  that  this 
disposition  of  the  fund  arising  from  license  of  vehicles  was  within  the  dis- 
cretionary power  of  the  council,  and  cannot  operate  to  invalidate  the  ordi- 
nance as  to  the  levy  of  the  license  tax,  upon  the  ground  that,  as  this 
particular  fund  was  not  set  apart  exclusively  for  the  payment  of  the 
expenses  incurred  by  the  police  regulations,  therefore  there  are  no  such  ex- 

.  penses,  and  that,  therefore,  the  purpose  of  the  tax  is  for  revenue  alone,  and 
not  for  the  purpose  of  police  regulation.  By  fair  intendment  it  must  be  held 
that,  while  the  intention  was  that  the  expense  of  enforcing  the  regulations 
must  be  paid  by  the  city,  it  matters  not  what  fund  was  so  used.  Moreover, 
if  section  20  was  in  conflict  with  the  charter,  it  would  be  invalid  and  inop- 
erative itself,  but  would  not  invalidate  the  other  provisions  of  the  ordinance. 
Id. 

6.  Whether  or  not  a  municipal  ordinance,  when  viewed  as  a  police  regu- 
lation and  as  levying  a  license  and  not  an  occupation  or  other  tax,  is  valid, 
depends  upon  whether  or  not  the  sums  demanded  are  reasonable  for  tli; 
purposes  of  regulation.    Id. 

7.  With  reference  to  the  distinction  between  the  power  to  license  and  the 
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power  to  tax  useful  trades  and  emoluments,  the  rule  is,  with  resp 
former  right  when  alone  conferred,  that  it  does  not,  unless  such  i 
have  been  the  legislative  intent,  give  the  authority  to  prohibit  th< 
to  use  the  license  as  a  mode  of  taxation  with  a  view  to  revenue 
reasonable  fees  for  the  license  and  the  enforcement  of  the  ordin 
be  charged.  In  this  case  the  grant  of  power  to  the  municipality  c 
ton  by  its  charter  is  the  twofold  power  to  license  and  to  tax. 
which  obtains  in  such  case  sustains  the  constitutionality  of  such  p 
"  unless  there  is  some  specific  limitation  on  the  authority  of  the  I 
in  this  respect."  The  specific  limitation  in  the  Constitution  of  the 
its  the  grant  of  power  to  a  municipality  to  levy  an  occupation  or 
for  revenue  purposes  to  not  more  than  one-half  the  tax  levied  by 
upon  the  same  class  of  such  subjects.  This  constitutional  limit* 
not,  however,  apply  to  a  license  tax  prescribed  incidentally  in  c 
with  and  to  meet  the  expenses  of  police  regulations;  provided  si 
not  unreasonably  large,  so  as  to  be  in  fact  a  tax  for  revenue  or  a  p 
device.    Id. 

8.  Note  the  opinion  for  the  approval  of  the  doctrine  annoum 
Parte  Slaren,  8  Texas  Ct.  App.,  667,  to  the  effect  that  the  constitui 
itation  relating  to  taxation  does  not  affect  the  power  of  the  Leg 
confer  upon  a  municipal  corporation  the  authority  to  regulate 
vehicles  by  such  regulations  as  safety  and  good  order  may  requi 
impose  thereon  a  sufficient  tax  to  meet  the  legitimate  expense  of  1 
such  police  regulations  over  the  subject.    Id. 

9.  The  rule  which  obtains  in  this  State  is,  that  the  amount  exc 
license,  as  an  exercise  of  police  power  merely,  though  such  ami 
signed  for  regulation  and  not  for  revenue,  need  not  be  confii 
expense  of  issuing  it,  but  a  reasonable  compensation  may  be  charg 
additional  expense  of  municipal  supervision  over  the  particula 
or  vocation,  at  the  place  where  it  is  licensed,  which  may  includ 
ices  of  officers,  and  expenses  incidental  to  the  faithful  enforcen 
lice  supervision.    Id. 

10.  The  rule  also  applies  that  when  the  question  as  to  the  reas 
of  a  municipal  by-law  or  city  ordinance  is  raised,  and  it  has  ref< 
subject-matter  within  the  corporate  jurisdiction,  it  will  be  presi 
reasonable,  unless  the  contrary  appears  on  the  face  of  the  law 
established  by  proper  evidence.  Under  this  rule  the  license  fe< 
posed  upon  hacks  by  the  ordinance  of  the  city  of  Galveston  cam 
unreasonable.    Id. 

MURDER 

1.  A  State's  witness  in  a  trial  for  murder  testified  that,  aft 
blow  was  struck,  and  just  after  the  deceased  fell,  he,  the  witc 
up  a  pistol  from  the  ground  near  the  feet  of  the  deceased;  1 
not  know  to  which  of  the  parties  it  belonged,  but,  supposing  i 
to  the  deceased,  he  put  it  in  the  wagon  amongst  his  other  thing 
fense  proved  the  defendant's  declarations,  made  a  few  minut 
struck  the  blow,  to  the  effect  that  just  before  he  seized  the  w 
which  he  struck  the  blow,  he  saw  the  deceased  thrust  his  hand  b 
as  he  thought,  to  draw  a  knife.  He  then  offered  a  witness  by  wl 
posed  to  prove  that,  a  very  short  time  after  the  difficulty,  he  re 
witness  to  go  to  a  neighbor's  house  for  the  purpose  of  sum  monk 
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that  the  witness  pat  on  and  wore  the  coat  of  the  State's  witness  who  had 
picked  op  the  pistol,  and  that  he  fottnd  a  pistol  in  the  pocket  of  that  coat 
which  he  identified  as  the  pistol  of  the  deceased.  Held,  that  tills  evidence  was 
pertinent  in  view  of  the  other  evidence  in  the  case,  and  tended  strongly  to 
corroborate  the  statement  of  the  defendant  as  to  the  action  of  the  deceased 
with  his  hand,  and  its  exclusion  was  error.    Lilly  v.  State,  1. 

2.  Having  proved  the  declarations  of  the  defendant  as  to  the  acta  of  the 
deceased  at  the  time  the  fatal  blow  was  struck,  and  in  the  same  connection 
having  adduced  testimony  to  the  effect  that  the  deceased  was  a  violent, 
dangerous  man,  and  one  likely  to  execute  threats,  the  defense  proposed  to 
prove  that  the  deceased  habitually  bore  arms  or  carried  deadly  weapons. 
Held,  that  the  facts  in  proof  brought  the  evidence  within  the  rule  announced 
in  Horbach's  case,  43  Texas,  242,  and  it  should  have  been  admitted.    IcL 

8.  By  express  provision  of  article  572  of  the  Penal  Code,  the  right : 
f erred  to  take  life  in  the  protection  of  property,  provided  all  other 
have  been  first  resorted  to  in  order  to  prevent  the  injury,  and  the  circum- 
stances which  must  concur  to  justify  such  homicide  are  enumerated  in  article 
575  of  the  Penal  Code  as  follows:  "  1.  The  possession  must  be  of  corporeal 
property  and  not  of  a  mere  right,  and  the  possession  must  be  actual  and 
not  merely  constructive.  2.  The  possession  must  be  legal,  though  the  right 
of  the  property  may  not  be  in  the  possessor.  3.  If  possession  be  once  lost, 
it  is  not  lawful  to  regain  it  by  such  means  as  result  in  homicide.  4.  Every 
other  effort  in  his  power  must  have  been  made  by  the  possessor  to  repel  the 
aggression  before  he  will  be  justified  in  killing."  See  the  statement  of  the 
case  for  evidence  which  demanded  of  the  trial  court  a  charge  embodying 
the  law  thus  declared.    Id. 

4.  See  the  opinion  in  extenso  for  a  charge  of  the  court  held  erroneous,  be- 
cause its  effect  was  to  instruct  the  jury  that  the  defendant  could  justify 
the  homicide  in  defense  of  his  property  only  by  showing  that  the  assault 
of  the  deceased  upon  his  property  imperiled  not  only  his  property  bat  his 
person.  See  the  opinion,  also,  for  a  requested  instruction  on  the  subject 
which  correctly  announced  the  law,  but  was  erroneously  refused.     Id. 

5.  Note  a  state  of  case  to  which  the  court  applies  the  following  rule:  If 
the  defendant,  at  the  very  time  the  deceased  was  making  a  violent  assault 
upon  his  property,  used  the  means  at  his  command  to  effectuate  the  pre- 
vention of  the  injury,  he  was  justified  in  using  them ;  and  if,  after  defeating 
the  assault  upon  his  property,  his  person  was  assaulted  by  the  deceased 
with  a  deadly  weapon,  or  one  likely  to  produce  death  or  serious  bodily 
injury,  he  was  not  bound  to  retreat,  and  if  it  reasonably  appeared  to  him 
that  he  was  imminently  threatened  with  death  or  serious  bodily  harm, 
ho  had  the  right  to  strike,  even  to  the  taking  of  life,  in  his  own  self-defense. 
If  he  was  justified  in  the  means  he  used  to  prevent  the  injury  or  appropria- 
tion of  his  property,  the  right  or  wrong  of  his  subsequent  acts  would  de- 
pend upon  whether  he  or  the  deceased  was  the  wrong-doer  in  producing  the 
occasion  for  the  homicide.  If  the  defendant,  then  he  would  be  guilty  of 
whatever  degree  of  offense  he  may  have  committed;  but  if  the  deceased 
was  the  aggressor  in  producing  the  occasion  for  the  homicide,  then  the 
defendant  would  be  justifiable.    Id. 

6.  Note  circumstances  of  a  murder  trial  which  demanded  the  award  of  a 
new  trial.    Irvine  v.  State,  12. 

7.  See  evidence  in  a  trial  for  murder  which  entitled  the  accused  to  a  new 
trial.    Helm  v.  State,  41, 
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8»  Evidence  insufficient  to  support  a  conviction  for  murder  of 
degree.     Turner  v.  State,  66. 

0.  See  the  statement  of  the  case  for  evidence  field  insufficient  t 
conviction  for  murder  in  the  first  degree,  because  it  fails  to  « 
corpus  delicti  either  as  to  the  identity  of  the  body  found  as  the  t 
deceased  as  alleged  in  the  indictment,  or  that  death  resulted  by 
alleged  in  the  indictment.  Having  alleged  that  the  deceased  ws 
shooting,  the  State  was  bound  to  sustain  the  allegation  by  proof. 
v.  State,  77. 

10.  Note  the  reversal  of  a  murder  conviction  because  of  adefec 
of  the  court.    Riley  v.  State,  100. 

11.  See  the  statement  of  the  case  for  evidence  in  a  murder  tr 
vers©  to  a  verdict  of  murder  in  the  second  degree,  because  sutf 
tablitth  the  defense  of  insanity.     Holmes  v.  State*  1 10. 

12.  Indictment  for  murder  sufficiently  alleged  the  name  of  tr 
as  '*  one  Chi  no,  whose  other  name  is  to  the  grand  jurors  unki 
OUes  v.  State,  145, 

13.  See  the  statement  of  the  case  for  evidence  held  sufficient 
a  capital  conviction  for  murder.     Id, 

14.  An  expert  chemist  being  introduced  by  the  State  an  awi 
trial  for  murder  by  poison,  was  permitted  to  testify  to  the  n 
examination  of  the  contents  of  a  human  stomach  which  was  • 
him  for  chemical  analysis.  The  objection  urged  by  the  defena 
when  the  witness  was  introduced  to  testify,  no  evidence  had  bee 
to  identify  the  stomach  analyzed  by  the  witness  as  the  etomacl 
ceased.  The  State!  however,  when  it  offered  the  witness,  anno 
by  a  witness  who  was  not  then  in  the  court-house,  it  would  e 
identity  of  the  stomach  and  contents  analyzed  by  the  witness  i 
ach  of  llh>  deceased,  and  it  did  subsequently  establish  the  fui 
the  said  stomach  and  contents  passed  into  the  hand*  of  the  chi 
condition  in  winch  they  were  taken  from  the  body.  Held,  that  t 
was  properly  admitted.     Johnson  v,  Stale.  178* 

ID.  It  wan  not  error  to  permit  a  State  witness  to  testify  tha 
coroner's  inquest  over  the  body  of  the  deceased  was  in  progress 
ant,  in  answer  to  the  question  if  she  did  not  poison  the  decease* 
don't  #ive  a  d — n  if  1  did,"  The  objection  that  the  defendan 
under  arrest  and  in  duress  is  disproved  by  the  record,  and  no  Yali 
to  the  proof  is  apparent,     /  /. 

16,  See  the  statement  of  the  case  for  evidence  held  sufficient ' 
conviction  for  murder  in  the  first  degree-     Id. 

17,  See  the  statement  of  the  case  for  evidence  hi  a  habeas  corji 
ing  for  bail,  under  a  charge  of  murder,  held  insufficient  to  aui 
mand  without  the  privilege  of  bail ;  and  note  the  opinion  fori 
ball  in  the  sum  of  #2,500.     Ex  Farts  Cochran,  242. 

18,  Indictment  for  murder,  alleging  that  the  homicide  wail 
with  malice  aforethought,  U  sufficient  without  alleging  that  thei 
unlawful.     Stepltaut  v.  State,  335, 

10,  See  the  statement  of  the  cose  for  the  testimony  of  Mm 
Frank  Sanders,  witnesses  for  the  State,  hdd  to  have  been  ini 
mitted  because  the  evidence  of  the  first  of  these  witnesses  w*i 
and  tended  in  no  degree  to  establish  the  guilt  of  the  accused, 

Lthe  evidence  of  the  second  witness  was  not  responsive  to  the  q 
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pounded  by  the  counsel  for  the  accused,  was  not  elicited  by  the  defense, 
and  was  hearsay.    Id. 

20.  Declarations  of  defendant  concerning  the  crime  charged  against  him, 
made  ten  or  fifteen  minutes  after  the  commission  of  the  same,  and  after  he 
had  gone  a  distance  of  four  or  five  hundred  yards  from  the  place  of  the 
homicide,  cannot  be  treated  as  res  gestae  and,  therefore,  are  not  admissible 
in  his  behalf.    IdL 

21.  In  view  of  the  facts  that  the  character  of  the  defendant  was  not  pat 
in  issue  by  the  evidence,  and  that  the  trial  court  rejected  evidence  to  the 
effect  that  the  defendant  was  once  arrested  for  robbery,  it  was  a  palpable 
abuse  of  the  privilege  of  argument  on  the  part  of  the  counsel  for  the  State 
to  discuss  the  one  and  advert  to  the  other  in  argument.  See  the  statement 
of  the  case  for  a  special  charge  as  to  the  presumption  of  law  concerning 
character,  which,  in  view  of  the  improprieties  noted,  should  have  been  given 
in  this  case.    Id. 

22.  See  the  statement  of  the  case  for  evidence  in  a  habeas  corpus  proceed- 
ing for  bail,  under  an  indictment  for  murder,  held  insufficient  to  authorize 
the  refusal  of  bail.    Ex  Parte  Dickson,  832. 

23.  The  Constitution  of  1869  authorized  juries  in  capital  cases  to  substi- 
tute imprisonment  with  hard  labor  for  life  in  lieu  of  the  death  penalty.  The 
Constitution  of  1870  contains  no  similar  provision,  and  no  other  legislation 
was  had  with  respect  to  punishment  for  murder  until  the  adoption  of  the 
Revised  Codes  in  July,  1879,  when  the  same  alternative  punishment  was 
provided  for  murder  of  the  first  degree.  It  is  insisted  in  this  case  that  the 
Constitution  of  187G  wholly  superseded  the  previous  Constitution  of  1809, 
and  left  in  force  none  of  its  provisions  except  such  as  were  expressly  con- 
tinued in  operation,  and  that,  inasmuch  as  the  Constitution  of  1876  is  silent 
as  to  punishment  for  murder,  there  was  no  punishment  for  murder  of  the 
first  degree  prescribed  by  the  laws  of  this  State,  from  the  adoption  of  the 
Constitution  of  1876  until  the  adoption  of  the  Revised  Codes.  Held,  that 
this  doctrine  cannot  be  maintained.  On  the  contrary,  section  8  of  article 
V  of  the  Constitution  of  1869,  which  provides  "That  in  all  cases  where  by 
law  it  may  be  provided  that  capital  punishment  may  be  inflicted,  the  jury 
shall  have  the  right,  in  their  discretion,  to  substitute  imprisonment  for 
life,"  instead  of  repealing  or  abrogating  former  laws,  recognizes  their  force. 
existence  and  binding  effect,  but  gives  to  the  jury  the  right  to  ameliorate 
or  commute  the  punishment  in  capital  cases.  The  effect  of  the  Constitu- 
tion of  1876  was  simply  to  repeal  this  commutation  or  alternative  punish- 
ment clause,  and  to  leave  in  force  and  effect  the  penalty  as  it  existed  prior 
to  the  Constitution  of  1869,  and  that  penalty  (death)  again  became  the  only 
penalty  for  murder  in  the  first  degree  until  the  alternative  clause  was 
restored  by  the  adoption  of  the  Revised  Codes  in  1379.  Mclnturf  v.  State, 
835. 

24.  The  verdict  as  copied  in  the  judgment  of  the  court  finds  the  defend- 
ant guilty  of  murder  in  the  first  degree  and  assesses  his  punishment  at  con- 
finement in  the  penitentiary  —  omitting  the  life  term.  Such  a  verdict 
would  be  fatally  insufficient  but  for  the  fact  that  the  record  elsewhere 
shows  the  omission  to  be  a  mere  clerical  error,  and  that  the  verdict  as  ren- 
dered was  in  statutory  form,  and  assessed  the  imprisonment  in  the  peniten- 
tiary for  life ;  which  is  sufficient.  But  note  the  animadversion  of  this  court 
upon  the  perpetration  of  such  mistakes.    IcL 

26.  It  is  not  competent  in  a  murder  trial  to  inquire  into  the  probability 
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of  the  guilt  of  any  person  other  than  the  accused  unless  the  inculpatory 
facts  are  such  as  are  proximately  connected  with  the  transaction.  It  is  urged 
in  this  case  that  the  trial  court  erred  in  rejecting  evidence  for  the  defense 
in  regard  to  murders  alleged  to  have  been  committed  by  the  deceased  in  1862 
and  1804.  It  was  not  proposed  by  the  defense  to  show  that  any  one  likely 
to  avenge  the  alleged  murdered  parties  was  in  proximity  to  the  place  of  the 
homicide  at  or  about  the  time  it  was  committed,  or  had  any  opportunity 
to  kill  the  deceased.  Under  the  circumstances,  the  ruling  of  the  trial  court 
was  correct.    Id. 

26.  It  was  in  proof  that,  just  after  he  was  shot,  the  deceased  staggered 
into  his  house  and  requested  his  wife  to  examine  his  wound.  When  she 
told  him  that  the  ball  had  passed  entirely  through  his  body,  he  remarked: 
"I  am  a  dead  man ;  but,  thank  God,  I  die  innocent."  In  reply  to  his  wife's 
inquiry  as  to  who  shot  him,  the  deceased  said:  "Morg.  Mclnturf  (defend- 
ant)  and  them.*'  Held,  that  the  evidence  was  clearly  res  gestae,  and  was 
properly  admitted.    Id. 

27.  Charge  of  the  court  should  not  instruct  the  jury  upon  defenses  not 
raised  by  the  evidence.  8ee  the  opinion  and  the  statement  of  the  case  for 
evidence  in  a  murder  trial  field  not  to  present  the  issues  of  manslaughter  or 
self-defense;  wherefore  the  trial  court  properly  refused  to  instruct  the  jury 
upon  the  law  of  those  defenses.     Wallace  v.  State,  860. 

28.  It  is  no  excuse,  justification  or  extenuation  of  murder  that  it  was  per- 
petrated by  a  convict  in  an  attempt  to  effect  his  escape  by  killing  an  officer 
who,  in  discharge  of  his  duty,  was  endeavoring  to  recapture  the  convict. 
Id. 

20.  See  the  opinion  and  the  statement  of  the  case  for  evidence,  which, 
though  circumstantial,  is  held  sufficient,  to  support  a  conviction  for  murder 
in  the  first  degree.    Id. 

80.  The  State,  in  a  trial  for  murder,  proved  by  one  J.  W.  Levy  that  the 
defendant,  a  few  minutes  after  the  homicide,  said  that  he  killed  the  de- 
ceased to  save  his  own  life.  E.  Levy  testified  that  he  heard  the  defend- 
ant's statement  to»  J.  W.  L.  and  that  the  statement  was  that  he  killed  the 
deceased  to  "save  himself "  or  "protect  himself."  The  defense  proposed 
to  prove  by  one  W.  that  three  or  four  minutes  after  the  homicide,  the  de- 
fendant, in  reply  to  witness's  question,  said  that  he  killed  the  deceased  to 
••  protect  his  wife  and  child."  The  trial  court  rejected  the  evidence  because, 
1,  "  the  defendant  was  under  arrest  and  in  custody  for  the  same  offense  of 
which  he  stands  indicted  at  the  time  the  statement  was  made."  2.  "  Be- 
cause the  proposed  statement  was  different  from,  and  inconsistent  with, 
the  statements  previously  made  to  the  Levys."  8.  "  Because  the  same  was 
not  spontaneous,  but  appeared  to  have  been  made  after  the  defendant  must 
have  considered  of  his  defense."  Held,  that  the  ruling  of  the  trial  court  was 
error.  In  the  first  place,  article  750  of  the  Code  of  Criminal  Procedure  is 
not  intended  to  operate  against  a  defendant,  and  cannot  be  invoked  by  the 
State  to  exclude  the  declarations  of  the  defendant  made  when  in  custody, 
if  the  same  be  otherwise  admissible.  In  the  second  place,  the  rule  is  that, 
if  such  declarations  were  so  nearly  connected  with  the  main  transaction 
as  to  be  a  part  thereof,  the  fact  that  they  were  conflicting  or  inconsistent 
cannot  be  made  the  test  of  their  admissibility.  In  the  third  place  the  pur- 
port of  the  testimony  of  the  Levys  is  not  of  a  character  to  render  the  re- 
jected declaration  so  far  inconsistent  as  to  destroy  its  spontaneity.  Harri- 
son v.  State,  887. 
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81.  The  rejected  statement  was  admissible,  in  view  of  the  testimony  of  the 
State's  witnesses  Levy,  under  the  additional  rule  that,  when  a  confession  or 
admission  is  introduced  in  evidence  against  a  party,  such  party  is  entitled 
to  prove  the  whole  of  what  he  said  upon  the  subject  in  explanation  of  the 
statements  proved  against  him,  whether  made  at  or  subsequent  to  the  time 
he  made  the  confession  or  admission.  For  the  rule  in  extenso  see  Greene 
v.  The  State*  17  Texas  Ct  A  pp.,  895;  and  note  the  opinion  for  approval  of 
the  same.    Id. 

88.  Under  the  common  law  rule  the  confession  of  a  defendant,  induced 
by  promises  or  threats  which  may  have  influenced  his  mind,  is  not  admira- 
ble against  him  under  any  circumstances.  To  this  rule,  however,  we  have 
statutory  exceptions,  one  of  which  qualifies  such  confession  as  evidence 
when,  in  connection  with  it,  the  accused  makes  a  statement  of  facts  or  cir- 
cumstances which  are  found  to  be  true,  and  which  conduce  to  establish  his 
guilt  See  the  opinion  in  extenso  for  a  statement  of  facts  made  by  the  ac- 
cused in  connection  with  his  confession,  which,  being  found  to  be  true,  and 
conducing  to  the  establishment  of  his  guilt,  brought  his  confession  within  the 
exception  and  qualified  it  as  evidence  against  him.  Note  also  the  approval 
on  this  subject  of  the  rulings  of  this  court  in  the  cases  of  Womack  v.  The 
State,  16  Texas  Gt.  A  pp.,  178,  Wetter  v.  The  State,  id.,  200;  Owens  v.  The 
State,  id.,  448.    CcUine  v.  State,  899. 

88.  See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  self-defense, 
held  insufficient  because  it  failed  to  instruct  the  jury  clearly  that  the  exist- 
ence of  the  reasonable  apprehension  of  actual  or  apparent  danger  was  to 
be  considered  from  the  standpoint  of  the  defendant  at  the  time  .of  the  homi- 
cide, and  not  from  that  of  the  jury  in  the  light  of  the  facts  proved.  BeU 
T.  State,  445. 

84.  It  is  a  statutory  and  well  settled  rule  of  evidence  in  this  State  that 
"  when  part  of  an  act,  declaration,  conversation  or  writing  is  given  in  evi- 
dence by  one  party,  the  whole  may  be  inquired  into  by  the  other."  And 
it  is  further  enacted  that,  "  when  a  detailed  act,  declaration,  conversation 
or  writing  is  given  in  evidence,  any  other  act,  declaration  or  writing  which 
is  necessary  to  make  it  fully  understood,  or  to  explain  the  same,  may  also 
be  given  in  evidence."    (Code  Crim.  Proc,  art  751.)    Rainey  v.  State*  455. 

85.  Article  2258  of  the  Revised  Statutes  provides  that  "copies  of  the 
records  of  all  public  officers  and  courts  of  this  State,  certified  under  the 
hand  and  seal  (if  there  be  one)  of  the  lawful  possessor  of  such  records,  shall 
be  admitted  as  evidence  in  all  cases  where  the  records  themselves  would  be 
admissible."  Held,  that  the  said  article  is  cumulative  in  effect  and  not  re- 
strictive, and  therefore  does  not  affect  the  rule  or  right  with  regard  to  the 
admissibility  of  the  originals  as  evidence.  An  original  writ  of  attachment 
is  competent  evidenoe  of  its  issuance  and  existence.    Id, 

86.  The  doctrine  obtains  in  this  State  that  if  a  process,  fair  and  regular 
on  its  face,  is  placed  in  the  hands  of  an  officer  for  service,  he  will  be  pro-  \ 
tected  in  serving  it,  although  he  may  know  of  the  existence,  back  of  it  of  | 
facts  which  render  the  process  null  and  void.    The  trial  court,  therefore,   ' 
committed  no  error  in  refusing  to  permit  the  defendant  after  the  State  had 
introduced  the  original  writ  of  attachment  in  evidence,  to  introduce  the 
affidavit  and  bond  upon  which  the  writ  was  founded,  to  show  that  the  said 
affidavit  and  bond  were  defective,  nor  in  refusing,  at  a  later  stage  of  the 
trial,  to  admit  evidence  to  show  that  the  officer  knew  of  the  defects  in  the 
bond  and  affidavit    Id. 
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87.  The  State  proved,  on  a  trial  for  murder,  that  when  the  deceased,  in 
his  official  capacity  as  constable,  sought  admission  to  the  house  of  the  de- 
fendant, the  defendant  met  him  with  a  gun  in  his  hand,  and,  in  reply  to  the 
deceased's  remark:  "  Old  man,  you  look  like  you  were  on  the  war-path,"  the 
defendant  replied,  in  substance,  that  he  had  .once  been  whipped  and  beaten 
like  a  dog  and  driven  from  home,  and,  therefore,  wanted  to  know  the  busi- 
ness of  every  man  who  came  to  his  house.  In  explanation  of  the  fact  thus 
proved  by  the  State,  the  defendant  proposed  to  prove  by  his  wife  that  some 
four  months  before  the  homicide,  one  M.  and  his  wife  came  to  defendant's 
house  and  calle  1  witness  out,  and  that  M.  covered  the  defendant  with  two 
six-shooters  and  forced  him  to  assume  and  retain  a  kneeling  posture  while 
Mrs.  ML  chastised  him  with  a  quirt;  and  that  in  consequence  of  that,  and  of 
threats  of  further  violence,  the  defendant  abandoned  his  home  and  moved 
off  with  his  family.  Held,  that  the  proposed  evidence  was  properly  ex- 
cluded in  view  of  the  proof  that  the  deceased  announced  the  legal  and  offi- 
cial character  of  his  presence,  and  that  the  homicide  was  committed  more 
than  an  hour  afterwards,  and  several  miles  distant  from  the  defendant's 
house.    Id. 

88.  That  a  witness  did  not  hear  the  whole  of  a  conversation,  and  was 
therefore  unable  to  repeat  it  either  in  words  or  substance,  is  no  reason  for 
refusing  to  permit  him  to  testify  to  such  words  as  he  did  hear.    Id. 

89.  Both  the  English  and  American  systems  of  practice  require  that 
when  a  manacled  prisoner  is  brought  to  the  bar  of  the  court  for  trial,  his 
manacles  shall  be  removed,  except  in  extreme  cases  when  the  safe  custody 
of  the  prisoner  and  the  peace  of  the  tribunal  imperatively  demand  the  re- 
tention of  the  manacles.  The  defendant  in  this  case  was  brought  into  court 
chained  in  a  gang  with  several  other  prisoners.  As  soon  as  he  was  seated 
within  the  bar  the  court  ordered  the  removal  of  his  shackles.  His  counsel 
saved  an  exception  to  the  action  of  the  sheriff  as  illegal  and  calculated  to 
prejudice  the  defendant  before  the  jury.  The  trial  judge  explained  the  ex- 
ception as  follows:  "  The  sheriff  deemed  it  unsafe  to  deal  with  the  number  of 
prisoners  he  had  to  bring  out,  without  chaining  them  together,  and  the 
chains  were  removed  by  my  order  as  soon  as  I  saw  they  were  in  the  court 
room."  Held,  that  the  sheriff  was  authorized  to  exercise  precaution  com- 
mensurate with  the  safe  custody  of  his  prisoners,  and  the  action  of  the 
court  in  the  matter  was  proper.     Id. 

40.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support 
a  conviction  for  murder  in  the  second  degree.    Id. 

41.  See  the  statement  of  the  case  in  this  and  J.  H.  Rainetfe  case,  ante, 
p.  455,  for  evidence  held  sufficient  to  support  a  conviction  for  murder  in  the 
second  degree.    Rainey  v.  State,  473. 

43.  See  the  statement  of  the  case  for  evidence  upon  a  proceeding  by  habeas 
corpus  for  bail,  under  a  charge  of  murder,  held  not  to  authorise  the  refusal 
of  bail.    Ex  Parte  Terry,  480. 

48.  If,  upon  a  murder  trial,  it  becomes  a  material  question  whether  blood 
•  found  upon  the  clothing  of  the  defendant  is  human  blood  or  animal  blood, 
the  onus  of  having  the  same  analyzed  devolves  upon  the  party  who  seeks  to 
use  the  presence  of  the  blood  as  a  material  fact  in  the  case.  A  judgment  of 
conviction,  however,  cannot  be  reversed  merely  because  the  prosecuting 
counsel,  in  his  argument,  erroneously  contended  that  the  duty  of  analysing 
the  blood  devolved  upon  the  defendant.    Thornton  v.  State,  519. 

44.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support 
a  conviction  for  murder  in  the  first  degree.     Id. 
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45.  Hie  relationship  of  step-father  and  step-daughter  sab 
marriage  relation  subsists  between  the  step-father  and  the  mother  of  the 
step-daughter.  One  of  the  adequate  causes  to  reduce  a  homicide  to  man- 
slaughter is  "  insulting  words  or  conduct  of  the  person  killed  towards  a 
female  relation  of  the  party  guilty  of  the  homicide."  In  such  case  it  is  not 
essential  that  the  female  insulted,  she  being  a  relation,  shall  be  under  the 
protection  of  the  slayer  at  the  time  either  of  the  insult  or  the  killing.  It  is 
only  when  the  female  insulted  is  not  a  relation  of  the  slayer,  that  it  is  re- 
quired that  she  shall  be  under  his  protection,  in  order  that  the  insulting 
'  words  or  conduct  will  amount  to  adequate  cause.  In  this  case  the  relation- 
ship of  step-father  and  step-daughter  existed  between  the  slayer  and  the 
female  insulted,  and,  therefore,  the  trial  court  erred  in  charging  the  jury 
that,  before  they  could  find  the  insulting  words  to  be  adequate  cause  to  re- 
duce the  homicide  to  manslaughter,  they  must  find  that  she  was  under  the 
;  protection  of  the  accused.    Clanton  v.  State.  615. 

4t.  To  impugn  the  competency  of  a  certain  witness  for  the  State,  and  in 
support  of  a  motion  to  have  his  testimony  withdrawn  from  the  jury,  the 
defense  relied  upon  the  witness's  own  admissions  that  on  the  day  after  the 
homicide  he  testified  before  the  grand  jury  and  a  justice's  inquest  that  he 
himself  killed  the  deceased,  and  that,  being  imprisoned  therefor,  two  mem- 
bers of  the  grand  jury  came  to  the  jail  and  told  him  he  would  be  released 
if  lid  Would  change  his  testimony  and  swear  that  the  deceased  was  not 
killed  by  him  but  by  the  appellant,—  which  was  the  truth  according;  to  the 
witness's  present  testimony.  The  witness  stated  that  he  did  change  his  tes- 
timony before  the  grand  jury  in  accordance  with  the  suggestion  of  the  two 
grand  jurors,  and  was  released  from  custody.  The  defense  insisted  that 
this  showed  the  witness  to  have  been  bribed  and  thereby  incapacitated  to 
testify.  The  trial  court  ruled  that  these  matters  went  to  the  credibility  and 
not  the  competency  of  the  witness ;  and  this  ruling. is  held  correct.  Hunni- 
eitff  v.  Jftteft,  689. 

4T.  Is  the  State  bound  to  introduce  all  attainable  eye-witnesses  of  the  ret 
geitosf  in  support  of  the  affirmative  of  this  question  consult  the  opinion 
of  the  court  for  the  individual  views  of  White,  presiding  judge-,  and  in 
maintenance  of  the  negative  see  the  reasons  assigned  by  Hurt,  judge*  in  his 
dissenting  opinion.  (The  views  of  Willson,  judge,  upon  this  question  are 
not  disclosed.)    Id. 

4ft  Article  574  of  the  Penal  Code,  in  express  terms  and  without  qualifi- 
cation or  condition,  justifies  homicide  committed  for  the  protection  of  the 
'  stayer's  person  against  an  attack  which  "  produces  a  reasonable  expectation  or 
fear  of  death  or  some  serious  bodily  injury."  This  is  a  substantive  and  in- 
dependent provision  of  the  Code,  entirely  consistent  with  the  preceding  arti- 
cles &10  and  572,  and  there  is  no  legal  warrant  to  engraft  upon  it  the 
requirement  or  condition  of  article  572,  that  "other  means"  for  the  preven- 
tion of  the  injury  must  be  resorted  to  before  the  slayer  is  justifiable  in  kill- 
ing his  assailant.  If,  therefore,  in  a  trial  for  culpable  homicide,  there  pe 
evidence  tending  to  prove  that  the  homicide  was  committed  for  the  protec- 
tion of  the  person  of  the  slayer  against  an  attack  by 'the  deceased  which 
produced  a  reasonable  expectation  or  fear  of  "serious  bodily  injury  "  to  the 
slayer,  it  was  error  to  instruct  the  jury  to  convict,  unless  the  slayer,  before 
killing  the  deceased,  resorted  to  other  means  for  the  prevention  of  the  in- 
jury.   (Hurt,  judge,  dissents  from  this  ruling!)     IcL 

•    49.  Hurt,  judge,  dissenting  from  the  last  preceding  ruling,  maint^iny  that 
the  slayer  is  not  justified  jri  killing  his  assailant  before  resorting  to  other 
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means  of  preventing  tfae  injury,  unless  it  reaa 
tion  of  the  person  killed  was  to  commit  one  of 
ated  in  article  570  of  the  Penal  Code, -» to 
maiming,  disfiguring*  castration,  arson,  burg] 
that  article  574,  relied  upon  by  the  majority  of 
in  connection  with  and  subordination  to  arti 
unlawful  and  violent  attack  be  such  as  only  p 
tion  or  fear  of  serious  bodily  injury,  the  slaye 
must  resort  to  other  means  of  prevention,  and 
is  in  the  very  act  of  making  the  unlawful  and 
said  article  572,    Id. 

NEWLY  DISCOVERED  EVIDENCE. 
See  New  Trial,  1. 
Pfeaones,  6. 
Newly-discovered  evidence  does  not  enttti 
when  the  proceedings  disclose  a  total  failure  1 
it  upon  the  trial.    Note  in  this  case  a  failure  of 
court,  in  view  of  the  evidence  adduced,  did  i 
upon  the  ground  of  newly  discovered  evidence 

NEW  TRIAL. 

See  Evidence,  8. 

Judicial  Discretion. 
Mubder,  6. 

1.  If  one  charged  as  an  accomplice  or  access 
ecution  against  him  be  dismissed  after  his  prin 
victed,  a  new  trial  will  be  granted  the  latter  tc 
former,  if  it  appeal's  that  the  new  evidence  is  1 
is  material  to  his  defense.  Such  testimony  i 
nically,  newly-discovered  evidence.  Note  a  c 
and  see  the  statement  of  the  case  for  the  tes 
complice  held  to  demand  the  award  of  a  new 

2.  See  the  statement  of  the  case  for  an  a] 
which,  being  in  all  essentials  sufficient  as  to  d 
sent  testimony  material  and  probably  true  wl 
with  the  evidence  adduced  on  the  trial,  dem 
award  of  a  new  trial  because  of  the  refusal  o 
animadversions  of  this  court  upon  the  condu 
ing  from  the  court  below  information  impor 
Turner  v.  State,  66, 

8.  See  the  opinion  in  extenso  for  a  showi 
tion  for  a  postponement  of  the  trial  to  a  f uti 
cient,  and  the  statement  of  the  case  for  evidj 
for  a  postponement,  which,  in  view  of  the  ru 
evidence  adduced,  entitled  the  defendant  to 
184. 

4.  Newly  discovered  evidence  does  not  enj 
when  the  proceedings  disclose  a  total  failure  1 
it  upon  the  trial  Note  in  this  case  a  failo, 
trial  court,  in  view  of  the  evidence  adduced, < 
trial  upon  the  ground  of  newly  discovered  ev 

5.  See  the  statement  of  the  case  for  evidei 
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for  continuance  which,  considered  in  connection  with  the  evidence  adduced, 
entitled  the  defendant  to  a  new  trial,  notwithstanding  the  correctness  of 
the  ruling  of  the  trial  court  in  refusing  the  continuance  upon  the  ground 
that  the  application  disclosed  a  total  failure  of  diligence  to  secure  the  absent 
testimony.    Schultz  v.  State,  815. 

6.  See  the  opinion  for  evidence  adduced  in  support  of  a  motion  for  new 
trial  held  insufficient  to  authorize  the  award  of  a  new  trial.  Mclnturf  v. 
State,  335. 

7.  It  is  a  well  settled  rule  of  practice  that  misconduct  of  the  jury  will  not 
be  ground  for  new  trial  unless  it  be  shown  to  be  such  as  affected  the  fairness 
and  impartiality  of  the  trial  See  the  opinion  in  exteneo  for  misconduct 
imputed  to  a  juror  and  relied  upon  as  a  ground  for  new  trial,  held  insuffi- 
cient But,  quaere:  Was  the  remark  of  the  impugned  juror  misconduct 
within  the  meaning  of  the  statute?  Note  .the  comments  of  the  court  on  the 
question.    Jack  v.  Stale,  -656.  * 

NON-AGE. 

Bee  Evidence,  88. 

OMISSIONS.  r 
See  Verdict,  1. 

OWNERSHIP. 

Se*  Indictment,  & 

To  constitute  the  crime  of  theft  it  is  not  essential  that  the  thief  knows  who 
is  the  owner  of  the  stolen  property.  On  the  contrary,  it  is  sufficient  if  he 
knows  that  it  is  not  his  own,  and  he  takes  it  to  deprive  the  true  owner  of 
its  value,  whether  or  not  he  knows  the  true  owner.    Lawrence  v.  State,  5S6. 

PABDON... 

See  Exbouttve  Pardon. 

PENALTY. 

1.  The  Constitution  of  1869  authorized  juries  in  capital  cases  to  substitute 
imprisonment  with  hard  labor  for  life  in.lieu  of  the  death  penalty.  The  Con- 
stitution of  1876  contains  no  similar  provision,  and  no  other  legislation  was 
had  with  respect  to  punishment  for  murder  until  the  adoption  of  the  Re- 
vised Codes  in  July,  1879,  when  the  same  alternative  punishment  was  pro- 
vided for  murder  of  the  first  degree.  It  is  insisted  in  this  case  that  the  Con- 
stitution of  1876  wholly  superseded  the  previous  Constitution  of  1869,  and 
left  fin  force  none  of  its  provisions  except  such  as  were  expressly  continued 
fn  operation,  and  that,  inasmuch  as  the  Constitution  of  1876  is  silent  as  to 
punishment  for  murder,  there  was  no  punishment  for  murder  of  the  first 
degree  prescribed  by  the  laws  of  this  State,  from  the  adoption  of  the  Consti- 
tution of  1876  until  the  adoption  of  the  Revised  Codes.  *  Held,  that  this  doe- 
trine  cannot  be  maintained.  On  the  contrary,  section  8  of  article  V  of  the 
Constitution  of  1869,  which  provides  "  That  in'all  cases  where  by  law  it  may 
be  provided  that  capital  punishment  may  be  inflicted,  the  jury  shall  have 
the  right,  in  their  discretion,  to  substitute  imprisonment  for  life,"  instead  of 
repealing  or  abrogating  former  laws,  recognizes  their  force,  existence  and 
binding  effect,  but  gives  to  the  jury  the  right  to  ameliorate  or  commute  the 
punishment  in  capital  cases.  The  effect  of  the  Constitution  of  1876  was 
simply  to  repeal  this  commutation  or  alternative  punishment  clause,  and  to 
leave  in  force  and  effect  the  penalty  as  it  existed  prior  to  the  Constitution 
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of  1869,  and  that  penalty  (death)  again  became 
in  the  first  degree  until  the  alternative  clause 
of  the  Revised  Codes  in  1879.    Mclnturf  v.  Stt 

2.  Ex  post  facto  laws  are  not  such  as  mod 
law,  but  those  only  that  create  or  aggravate  tl 
ishment,  or  change  the  rules  of  evidence  for  i 
mere  remedy  which  ameliorates  punishment 
efit  of  the  party  to  be  punished  can  in  no  sem 
or  ex  post  faeto  law,  and  especially  when  i 
offender  to  elect  the  original  penalty,  as  is  proi 
State.    Id. 

8.  Article  15  of  the  Penal  Code  provides  as 
for  an  offense  is  prescribed  by  one  law  and  alt 
penalty  of  such  second  law  shall  not  be  infl 
committed  before  the  second  shall  have  tab 
the  offender  shall  be  tried  under  the  law  in  fo 
mitted,  and  if  convicted,  punished  under  that 
provisions  of  the  second  law  the  punishment 
the  defendant  shall  be  punished  under  such  1 
to  receive  the  penalty  prescribed  by  the  law  ii 
committed."  This  right  of  election  obtains  o: 
alty,  by  subsequent  enactment,  is  ameliorated, 
only  before  verdict.  Failure  of  the  accused  t 
judge  the  duty  of  awarding  him  the  benefit  of 
Id. 

PERJURY. 

1.  Article  3761  of  the  Revised  Statutes  pnr 
ment  of  the  salaries  of  public  school  teachers, 
by  the  trustees  to  be  paid  a  teacher  shall  tx 
majority  of  the  trustees  on  the  county  tre 
county  judge.  The  check  shall  in  all  instanc 
davit  of  the  teacher  that  he  is  entitled  to  the 
as  compensation  under  his  contract  as  a 
perjury  in  making  the  affidavit  contemplc 
essential  that  the  indictment  set  forth  both  tb 
the  opinion  in  extenso  for  an  affidavit  held  i 
nection  with  the  check,  which  is  properly  se 
dent  to  charge  the  offense.    Anderson  v.  Sta 

2.  McC,  one  of  the  trustees  who  signed  tl 
that  he  and  the  other  two  trustees  signed  th 
ant  fbr  hi^  services  as  teacher  during  the  moi 
defendant  did  not  teach  the  school  during  tl 
the  trustees,  believing  that  the  money,  if  not 
would  revert  to  the  general  school  fund,  and 
nity,  made  a  contract  with  the  defendant  to  d 
and  afterwards  teach  the  school  during  the 
ruary.  Held*  that  such  transaction  constitui 
tieeps  eriminis  to  the  extent  at  least  of  rende 
of  them  the  testimony  of  an  accomplice,  an 
the  corroboration  of  such  testimony.    Id. 

8.  The  testimony  of  two  credible  witnesi 
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corroboration,  is  necessary  to  support  a  conviction  for  perjury.  la  ill 
cases  in  which  an  accomplice  or  partieep*  criminis  testifies  lor  the  State, 
or  in  which  the  evidence  tends  to  show  that  one  or  more  of  the  State's  wit- 
nesses are  accomplices,  the  law  in  relation  to  such  testimony  should  be  given 
in  charge  to  the  jury.  Failing  in  this  respect,  the  charge  of  the  court  in  this 
case  is  insufficient    Id. 

PLEA. 

See  Former  Conviction  and  Acquittal. 
8cibr  Facias,  & 
Bat  two  grounds  are  mentioned  in  the  statute  (Code  of  Criminal  Procedure, 
article  523)  as  sufficient  to  authorize  the  setting  aside  of  an  indictment,  both 
of  which  relate  to  the  organisation  and  composition  of  the  grand  jury  who 
preferred  it  Former  conviction  and  former  acquittal  are  the  only  special 
pleas  in  criminal  causes  recognized  in  terms  by  the  Code  of  Procedure, 
(Article  535.)  Jeopardy  and  want  of  jurisdiction  are  the  only  coiisttatsenal 
defenses  which,'  independent  of  statutory  authority,  can  be  raised  by  special 
plea.  None  of  these  authorise  an  accused  to  urge,  by  motion  in  arrest,  the 
pendency  of  a  former  indictment,  on  appeal.  Moreover,  this  court  judicially 
knows  that  the  former  indictment  in  this  particular  case  was  absolutely 
nail  and  void,  and  therefore  it  would  not,  if  the  rule  were  otherwise,  hold 
that  the  pendency  of  the  void  indictment  would  operate  to  bar  a  good  one. 
See  the  opinion  t»  eooten*>  for  an  exposition  of  the  rale,  and  for  a  history  of 
the  case.     WiUiams  v.  State,  857. 

PLEADING. 

See  Assault  to  Murder,  2,  4.  Practice,  70. 

Burglary,  1.  Scire  Facias,  & 

Indictment,  1,  2,  6,  9,  15,  20,  81. 

1.  Indictments  may  include  as  many  counts  as  may  be  necessary  to 
meet  every  possible  contingency  of  the  evidence,  and  such  pleading  is  to  be 
commended.    Shiibertv.  State,  820. 

2.  Indictment  for  fraudulently  taking  into  possession  and  driving  from 
its  range  an  animal  belonging  to  another  is  not  objectionable  because  it  uses 
the  word  "deprive"  instead  of  the  statutory  word  "  defraud9'  in  alleging 
the  intent  with  which  the  animal  was  taken  from  the  possession  of  the 
owner.    Id. 

8.  To  constitute  forgery  the  instrument  forged  must  be  such  an  one  that, 
If  it  were  true,  it  would  create,  increase,  diminish,  discharge  or  defeat  a  pecun- 
iary obligation,  or  would  transfer,  or  in  some  manner  affect,  property.  Hie 
instrument  must  also  purport  .to  be  the  act  cf  another,  and  the  indictment 
must  so  allege,  and  must  name  the  person  whose  act  it  purports  to  be.  An- 
derson  v.  State,  596. 

4.  The  rule  is  otherwise  stated  as  follows:  "  A  written  instrument,  to 
be  the  subject  of  indictment  for  forgery,  must  be  valid,  if  genuine,  for  the 
purpose  intended.  If  void  or  invalid  on  its  face,  and  it  cannot  be  made 
good  by  averment,  the  crime  of  forgery  cannot  be  predicated  upon  it"    Id. 

POSSESSION. 

See  Evidence,  08.  Theft,  t,  8,  0. 

Indictment,  2.  Variance,  1. 

An  animal  on  the  range  is,  if  there  be  a  special  owner,  in  the ' 
sion  of  the  special  owner  if  he  has  the  actual  care,  control  and  i 
of  the  same.    Littleton  v.  State,  168. 
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POSSESSION  OF  RECENTLY  STOLEN  PROPERTY. 
See  Charge  of  the  Court,  28. 

See  the  opinion  in  exteneo  for  the  substance  of  facts  prov 
as  the  explanation  of  the  accused  of  his  possession  of  reo€ 
erty  held  to  be  reasonable  within  the  purview  of  the  stat 
eient  force  to  rebut  and  destroy  the  inculpatory  circunu 
possession.  Note  also  proof  introduced  by  the  State  to  < 
planatory  statements  held  insufficient  for  that  purpose. 
815. 

POSTPONEMENT. 
See  New  Trial,  8. 

PRACTICE. 

See  Assault  to  Murder,  1.  Grand  Jury,  1 

Assault  to  Rape,  2.  Illegally  Ma 

Bill  of  Exceptions,  1.  Indictment,  1, 

Change  op  Venue,  1.  Jury  Law,  1,  S 

Charge  of  the  Court,  8, 4*  5, 17,        Limitation,  1-4 
22,  41.  Reasonable  D 

Construction  of  Ordinances.  Theft,  ld»  17. 

Continuance.  Transcript,  1. 

Discharge  of  the  Jury.  Variance,  1. 

Evidence,  6,  68,  68,  64.  Former  Jeopai 

1.  It  is  no  objection  to  an  application  for  a  first  conti 
Absent  testimony  is  cumulative.    Irvine  v.  State,  12. 

2.  While  even  a  first  continuance,  though  the  application  1 
with  the  statute,  is  not  a  matter  of  right,  yet  the  discrete 
ruse,  which  is  conferred  upon  the  trial  judge,  is  not  an  arbi 
discretion,  and  especially  should  the  exercise  of  a  tound  < 
nection  with  the  refusal  of  the  continuance  in  the  first 
when  the  court  is  called  to  pass  upon  it  the  second  time  in 
the  motion  for  a  new  trial.  See  the  opinion  in  extenso  fo 
wherein  the  trial  court  erred,  first,  in  refusing  the  contirt 
in  refusing  a  new  trial  therefor.    Id. 

8.  Trial  courts  should  not,  by  frequent  repetitions,  place 
before  a  jury  any  principle  of  law  involved  in  the  case  on 
is  it  important  that  this  rule  be  observed  in  criminal  cases, 
against  creating  an  impression  upon  the  minds  of  the  jur 
be  the  opinion  of  the  court  with  regard  to  the  facts  to  wl 
is  applicable.    Id. 

4.  A  defendant  is  entitled  to  a  distinct  and  affirmative  pi 
issues  which  arise  upon  his  evidence.  A  charge  is,  therefc 
which  presents  the  phases  of  the  defense  in  a  negative  fore 

5.  Under  the  law  of  this  State,  persons  charged  as  princi 
or  accessories,  whether  by  the  same  or  separate  indictme 
troduced  as  witnesses  for  one  another,  but  they  may  claim 
if  any  one  or  more  be  acquitted,  or  the  prosecution  be  dia 
testify  in  behalf  of  the  others.    Helm  v.  State,  41. 

6.  If  one  charged  aa  an  accomplice  or  accessory  be  acquit 
cution  against  him  be  dismissed  after  his  principal  has  Im 
victed,  a  new  trial  will  be  grant**!  the  hitter  to  obtain  the 
former,  if  it  appears  that  the  new -evidence  m  legal,  true  at: 
is  material  to  his  defense.     Such  testimony  is  treated  as,  b 
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ally,  newly-discovered  evidence.  Note  a  case  to  which  the  rule  applies,  sad 
see  the  statement  of  the  case  for  the  testimony  of  the  discharged  aooonspuot 
held  to  demand  the  award  of  a  new  triaL    Id. 

7.  See  the  opinion  in  extenso  for  a  showing  of  diligence  in  an  application 
for  a  postponement  of  the  trial  to  a  future  day  of  the  term,  heid  wtmVimt, 
and  the  statement  of  the  case  for  evidence  set  out  in  the  application  for  a 
postponement,  which,  in  view  of  the  ruling  of  the  trial  court,  and  the  evi- 
dence adduced,  entitled  the  defendant  to  a  new  triaL    Smith  v.  StaU*  191 

8.  It  is  not  essential  to  the  sufficiency  of  a  plea  of  former  jeopardy  that 
a  record  of  the  proceedings  on  the  former  trial  shall  be  perpetuated  by  a 
bill  of  exceptions.    Pizano  v.  State.  180. 

0.  Former  jeopardy  is  a  constitutional  and  not  a  statutory  defense  to 
crime,  and  although  the  plea  of  former  jeopardy  is  not  one  known  to  the 
statutory  law  of  this  State,  and  has  no  place  assigned  it  in  the  regular  order 
of  pleading,  it  is  a  plea  available  to  an  accused,  under  the  piwpsaiun  of  the 
Constitution,  and  may  be  interposed  even  after  the  jury  has  been  impaneled, 
and  the  plea  of  not  guilty  entered.  The  trial  court,  therefore,  erred  in 
striking  out  the  defendant's  plea  of  former  jeopardy  in  this  case,  upon  the 
ground  that,  being  filed  after  the  jury  was  impaneled  and  the  plea  of  not 
guilty  entered,  it  was  filed  too  late.    Id. 

10.  A  definition  of  jeopardy  to  which  this  court  adheres  was  announced  in 
Powell's  case,  17  Texas  Ct.  A  pp.,  316,  as  follows:  "  When  a  person  hat  been 
placed  upon  his  trial  upon  a  valid  indictment  for  an  offense  involving  life  or 
liberty,  in  a  competent  court,  and  a  competent  jury  has  been  impaneled, 
sworn  and  charged  with  his  case,  he  is  •  put  in  jeopardy '  within  the  mean- 
ing of  the  constitutional  provision,  and  from  a  repetition  thereof  upon  the 
same  indictment,  or  upon  any  other  indictment  for  the  same  offense,  this  con- 
stitotional  shield  forever  protects  him.  Wherefore,  after  jeopardy  has  onoe 
so  attached,  if  without  lawful  authority  the  trial  court  discharges  the  jury 
without  his  consent  and  before  verdict,  he  cannot  legally  be  again  tried  for 
the  same  offense."    Id 

11.  This  case  was  originally  reached  and  called  on  the  23d  day  of  October, 
1885,  when  both  the  State  and  the  defendant  announced  ready  for  trial.  A 
jury  was  legally  impaneled  and  sworn,  the  indictment  was  read  to  them 
and  the  defendant  entered  his  plea  of  "  not  guilty.'1  Thereupon  the  State's 
attorney,  upon  the  ground  that  he  had  announced  ready  upon  the  incorrect 
information  of  the  sheriff  that  the  principal  prosecuting  witnesses  were  in 
court,  moved  the  court  to  postpone  the  trial  to  a  future  day  of  the  term,  and 
discharge  the  jury,  to  which  motion  the  defendant  objected  that  he  was  al- 
ready upon  trial,  and  was  in  jeopardy.  The  court  overruled  the  objection, 
discharged  the  jury  and  postponed  the  trial.  Held,  that  the  defendant  was 
in  jeopardy,  and  his  plea  of  former  jeopardy,  interposed  at  the  subsequent 
day  when  he  was  placed  upon  trial  before  another  jury,  should  have  pre- 
vailed.   Id 

12.  It  is  a  rule  of  practice  that,  after  a  witness  has  been  cross-examined 
respecting  a  former  statement  made  by  him,  the  party  who  called  him  has  a 
right  to  re-examine  him  to  the  same  matter.  The  counsel  has  the  right  upon 
such  re-examination  to  ask  all  questions  which  may  be  proper  to  draw  forth 
an  explanation  of  the  sense  and  meaning  of  the  expressions  used  by  the 
witness  on  cross-examination,  if  they  be  in  themselves  doubtf  uL  A  defense 
witness,  having  impugned  the  reputation  of  the  prosecutrix  for  chastity, 
testified  on  cross-examination  that  her  reputation  was  about  on  an  average 
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with  that  of  unmarried  **  darkies."  The  defense  proposed,  but  was  not  per- 
mitted, to  ask  the  witness  on  re-examination  what  he  meant  by  the  "aver- 
age reputation  of  unmarried  darkies."  Held,  that,  under  the  rule  announced, 
the  question  was  competent,  and  the  trial  court  erred  in  suppressing  it. 
Favors  v.  State,  155. 

18.  The  prosecuting  witness  having  denied  upon  her  cross-examination 
that  she  was  instigated  by  third  persons  to  institute  the  prosecution  against 
the  defendant,  she  was  asked  by  the  State,  on  re-examination,  if  the  friends 
and  relations  of  the  defendant  had  not  attempted  to  influence  her  not  to 
testify  against  or  prosecute  the  defendant.  To  this  question  the  defense  ob- 
jected because  it  was  not  sought  to  inculpate  the  defendant  directly  in  an 
attempt  to  suppress  testimony.  The  trial  court  overruled  the  objection, 
and  the  witness  testified  that  members  of  the  defendant's  family  had  at- 
tempted to  persuade  her  not  to  testify  against  the  defendant.  Held,  error, 
because,  in  the  first  instance,  the  defendant  had  the  right  to  develop  the 
motives  of  the  prosecutrix,  if  he  could,  by  cross-examination;  and  because, 
in  the  second  place,  the  evidence  adduced  by  the  State  on  re-examination, 
inculpating  only  the  relatives  of  the  defendant,  in  the  attempt  to  suppress 
testimony,  the  defendant  was  not  bound  thereby.    Id. 

14.  Continuance  is  properly  refused  if  it  be  sought  to  secure  testimony 
which,  in  the  light  of  the  evidence  adduced,  is  not  probably  true.  Cunning- 
ham  v.  State,  163. 

15.  The  primary  remedy  against  a  surprise  by  reason  of  the  self-contradict- 
ory testimony  of  a  witness  is  by  seeking  a  continuance,  or  a  postponement 
of  the  trial  to  a  subsequent  day  of  the  term.  But  see  the  opinion  for  evi- 
dence held  not  to  operate  as  a  surprise.    Id. 

16.  This  court  will  not  reverse  a  judgment  of  conviction  because  of  an 
erroneous  charge  upon  the  weight  of  circumstantial  evidence,  in  the  ab- 
sence of  a  bill  of  exceptions  or  a  showing  of  manifest  prejudice  to  the  rights 
of  the  defendant    Id. 

17.  An  expert  chemist  being  introduced  by  the  State  as  a  witness  on  a  trial 
for  murder  by  poison,  was  permitted  to  testify  to  the  result  of  his  examina- 
tion of  the  contents  of  a  human  stomach  which  was  delivered  to  him  for 
chemical  analysis.  The  objection  urged  by  the  defense  was  that,  when  the 
witness  was  introduced  to  testify,  no  evidence  had  been  produced  to  identify 
the  stomach  analyzed  by  the  witness  as  the  stomach  of  the  deceased.  The 
State,  however,  when  it  offered  the  witness,  announced  that,  by  a  witness 
who  was  not  then  in  the  court-house,  it  would  establish  the  identity  of  the 
stomach  and  contents  analyzed  by  the  witness  as  the  stomach  of  the  de- 
ceased, and  it  did  subsequently  establish  the  fact,  and  that  the  said  stomach 
and  contents  passed  into  the  hands  of  the  chemist  in  the  condition  in  which 
they  were  taken  from  the  body.  Held,  that  the  evidence  was  properly  ad- 
mitted.   Johnson  v.  State,  178. 

18.  It  was  not  error  to  permit  a  State  witness  to  testify  that  while  the 
coroner's  inquest  over  the  body  of  the  deceased  was  in  progress  the  defend- 
ant, in  answer  to  the  question  if  she  did  not  poison  the  deceased,  said:  "I 
don't  give  a  d— n  if  I  did."  The  objection  that  the  defendant  was  then 
under  arrest  and  in  duress  is  disproved  by  the  record,  and  no  valid  objec- 
tion to  the  proof  is  apparent.     Id. 

19.  A  State's  witness,  over  objection,  was  permitted  to  testify  that,  a  few 
moments  after  the  alleged  theft,  he  went  to  the  party  from  whom  the  prop- 
erty was  stolen  and  told  him  that  he  had  seen  two  suspicious  looking  ne- 


20  Tjou*  Court  of  Appeals. 


PRACTICE — continued. 

groes  going  out  of  the  field  from  which  the  property  was  taken,  one  of 
whom  the  witness  recognized  in  the  defendant.  Held  thai,  in  permitting 
the  witness  to  testify  as  to  his  statements  to  the  injured  party,  the  court 
erred*    The  statements  were  but  hearsay.    Jackson  v.  State,  190. 

20.  A  correct  rule  of  evidence  is  thus  stated:  "The  admission  of  illegal 
evidence  of  an  important  fact,  material  and  pertinent  to  the  issue,  and 
which  is  additional  to  other  facts  legally  in  evidence,  is  erroneous;  and  a 
conviction  in  such  case  will  not  be  permitted  to  stand,  however  certain 
it  may  be  that  the  jury  would  have  found  a  verdict  of  guilty  upon  other 
sufficient  evidence  adduced  on  the  trial."  This  rule,  however,  does  not 
apply  in  a  case  like  the  present,  wherein  the  illegal  evidence  was  neither 
important,  material  nor  pertinent,  and  wherein  the  error  of  admitting  the 
evidence  was  error  without  prejudice,  and  therefore  not  reversible  error. 
8ee  the  opinion,  and  the  statement  of  the  case  in  Jackson  ▼.  The  State, 
ante,  p.  190,  for  the  evidence  referred  to.    Saddler  v.  State,  195. 

21.  Charge  of  the  court  though  erroneous,  if  not  excepted  to,  unless  it 
manifests  a  fundamental  error,  is  not  cause  for  reversal.  Collin*  ▼.  State, 
197. 

22.  A  special  instruction,  however  correct,  is  properly  refiosed  if  its  sub- 
stance has  been  embraced  in  the  general  charge.    Moore  v.  State,  238. 

28.  Scire  facias  cases,  until  that  period  in  the  proceedings  when  the  judg- 
ment nisi  is  reached,  are  considered  and  treated  as  criminal.  From  the 
issuance  of  the  writ  on  the  judgment  nisi  all  proceedings  are  governed  in 
practice  by  the  rules  which  obtain  in  civil  cases,    ffolt  v.  State*  271. 

24.  Plea  of  non  est  factum  in  civil  cases,  to  be  valid,  must  be  made  under 
oath.  The  plea  in  this  case,  not  being  verified  by  affidavit,  is  a  nullity,  and 
cannot  be  entertained.    Id. 

25.  Statement  of  facts,  though  agreed  to  by  counsel  and  approved  by 
the  trial  judge,  will  not  be  considered  on  appeal  if  the  same  does  not  appear 
to  have  been  filed  as  a  part  of  the  record  in  the  case,  either  in  term  time,  or 
within  ten  days  after  adjournment  of  court,  under  a  proper  order  of  court 
entered  in  term  time,  allowing  such  ten  days.    Id. 

26.  One  of  the  requisites  to  a  writ  0t  scire  facia*  is  that  it  shall  stats  the 
date  of  the,  recognizance  or  bail  bond.  A  requisite  of  a  bail  bond  is  that  it 
be  signed  by  the  principal  and  sureties.  The  execution  of  the  bond  dates 
from  the  signature,  and  not  from  the  time  of  its  approval  by  the  sheriff. 
Especially  is  this  the  rule  since  the  validity  of  the  bond  is  not  mads  so  de- 
pend upon  its  approval  by  the  officer.    Id. 

27.  General  denial  pleaded  to  the  writ  of  scire  facias  puts  in  issue  all 
the  material  issuable  allegations  of  the  scire  facias,  and  therefore  imposns 
upon  the  State  the  burden  of  proof.  The  scire  facias  in  this  case  alleged 
the  date  of  the  bond  to  be  April  20,  1883.  Under  this  allegation  the  State 
Should  have  been  confined,  in  iis  evidence,  to  proof  of  a  bond  issued  on  that 
day,  and  in  admitting  in  evidence,  over  objection,  a  bond  dated  on  the  17th 
day  of  April,  1883,  the  trial  court  erred.    Id. 

28.  It  is  a  settled  rule  of  limitation  in  this  State  that,  "Acts  of  limita- 
tion, being  acts  affecting  the  remedy  only,  are  peculiarly  within  the 
scope  of  legislative  action  and  control,  and  are  regulated  by  no  inflexible 
rules  as  to  the  time  prescribed  within  which  they  are  to  operate.  They 
may  be  changed,  or  may  be  fixed  arbitrarily  at  any  time,  so  as  that  they 
are  not  made  to  apply  to  rights  already  vested.  But  a  right  m  a  remedy 
merely  cannot  vest"     Moore  v.  State,  275. 
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29.  It  is  within  the  power  of  the  trial  judge  to  enter,  of  his  own  motion, 
an  order  authorizing  the  filing  of  a  statement  of  facto  within  ten  days  after 
the  adjournment  of  the  trial  term  of  the  court.     Henderson  v.  State,  804. 

80.  A  statement  of  facts,  based  upon  an  order  of  court  awarding  ten 
days  after  adjournment  for  the  filing  of  the  same,  will  not  be  considered  on 
appeal  if  the  same  appears  to  have  been  filed  after  the  expiration  of  ten 
days.    Id.  ' 

81.  A  judgment  of  conviction  will  be  reversed  if  it  appears  that,  with- 
out the  fault  of  the  appellant  or  his  counsel,  the  appellant  has  been  deprived 
of  a  statement  of  facts.  But  see  the  opinion  in  this  oase  for  circumstances 
held  to  constitute  laches  on  the  part  of  the  appellant    Id. 

83.  Charge  of  the  court,  in  the  absence  of  a  statement  of  facts,  will 
be  considered  on  appeal  only  in  connection  with  the  allegations  contained 
in  the  indictment.    IcL 

83.  See  the  statement  of  the  case  for  a  charge  of  the  court  defining  the 
term  "  wilful,"  which,  though  not  as  full  as  it  properly  might  have  been,  is 
heldt  in  the  absence  of  a  bill  of  exceptions,  to  be  sufficient  Shubert  v.  State, 
890. 

84.  Bills  of  exceptions  which  appear  not  to  have  been  presented,  filed  and 
approved  within  ten  days  after  the  date  of  the  conclusion  of  the  trial  of  the 
oase  will  not  be  considered  on  appeal.    Id. 

85.  Ex  poet  facto  laws  are  not  such  as  modify  the  rigors  of  the  crim- 
inal law,  but  those  only  that  create  or  aggravate  the  crime  or  increase  the 
punishment  or  change  the  rules  of  evidence  for  the  purpose  of  convic- 
tion. A  mere  remedy  which  ameliorates  punishment  and  inures  solely 
to  the  benefit  of  the  party  to  be  punished  can  in  no  sense  be  regarded  as  a 
retroactive  or  ex  poet  faeto  law,  and  especially  when  it  is  within  the  option 
of  the  offender  to  elect  the  original  penalty,  as  is  provided  by  the  Penal 
Code  of  this  State.    Mclnturf  v.  State,  835. 

88.  Article  15  of  the  Penal  Code  provides  as  follows:  "  When  the  penalty 
for  an  offense  is  prescribed  by  one  law  and  altered  by  a  subsequent  law,  the 
penalty  of  such  second  law  shall  not  be  inflicted  for  a  breach  of  the  law 
committed  before  the  second  shall  have  taken  effect  In  every  such  case  the 
offender  shall  be  tried  under  the  law  in  force  when  the  offense  was  commit- 
ted, and  if  convicted,  punished  under  the  law ;  except  that,  when  by  the 
provisions  of  the  second  law  the  punishment  of  the  offense  is  ameliorated, 
the  defendant  shall  be  punished  under  such  last  enactment  unless  he  elect 
to  receive  the  penalty  prescribed  by  the  law  in  force  when  the  offense  was 
committed."  This  right  of  election  obtains  only  in  cases  in  which  the  pen- 
alty, by  subsequent  enactment,  is  ameliorated,  and  is  available  to  the  ac- 
cused only  before  verdict  Failure  of  the  accused  to  elect  devolves  upon 
the  trial  judge  the  duty  of  awarding  him  the  benefit  of  the  ameliorated 
punishment    Id. 

87.  Prosecuting  counsel  have  the  right  to  deduce,  from  the  facts  legitimately 
in  evidence,  a  motive  on  the  part  of  the  accused  to  commit  the  crime  for 
which  he  is  on  trial,  and  to  urge  it  upon  the  jury.  See  the  opinion  in  ex- 
teneo  for  circumstances  under  which  it  is  held  that  the  prosecuting  counsel 
in  this  case  did  not*commit  such  an  abuse  of  the  privilege  of  argument  as  to 
warrant  a  reversal.    Id. 

88.  Arrest  of  judgment  is  available  only  upon  such  grounds  as  would  be 
good  upon  exceptions  to  an  indictment  or  information  for  any  substantial 
defect  therein.    That  the  accused  has  been  convicted  upon  a  former  indict* 
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ment,  for  the  same  offense,  and  that  his  appeal  from  that  conviction  is  pend- 
ing in  the  court  of  appeals  at  the  time  of  the  rendition  of  the  second 
judgment,  is  not  one  of  the  substantial  grounds  upon  which  an  indictment 
can  be  held  bad  upon  exception  or  on  a  motion  in  arrest.  William*  ▼.  State, 
867. 

89.  But  two  grounds  are  mentioned  in  the  statute  (Code  of  Criminal  Pro- 
cedure, article  528)  as  sufficient  to  authorize  the  setting  aside  of  an  indict- 
ment, both  of  which  relate  to  the  organisation  and  composition,  of  the 
grand  jury  who  preferred  it  Former  conviction  and  former  acquittal  are 
the  only  special  pleas  in  criminal  causes  recognised  in  terms  by  the  Code  of 
Procedure.  (Article  625.)  Jeopardy  and  want  of  jurisdiction  are  the  only 
constitutional  defenses  which,  independent  of  statutory  Authority,  can  be 
raised  by  special  plea.  None  of  these  authorise  an  accused  to  urge,  by 
motion  in  arrest,  the  pendency  of  a  former  indictment,  on  appeal.  Moreover, 
this  court  judicially  knows  that  the  former  indictment  in  this  particular 
case  was  absolutely  null  and  void,  and  therefore  it  would  not,  if  the  role 
were  otherwise,  hold  that  the  pendency  of  the  void  indictment  would  operate 
to  bar  a  good  one.  See  the  opinion  in  extenso  for  an  exposition  of  the  rule, 
and  for  a  history  of  the  case.    Id. 

40.  Appeal  bond  from  the  justice's  to  the  county  court  which  require* 
Hie  personal  appearance  of  the  defendant  at  the  next  term  of  the  county 
court  imposes  a  condition  not  required  by  the  statute,  and  makes  the  bond 
more  onerous  than  a  statutory  appeal  bond.     Wateon  v.  State,  883. 

41.  If  an  appeal  bond  in  a  criminal  cause  contains  a  condition  not  required 
by  the  Code  of  Procedure,  it  cannot  be  treated  as  mere  surplusage.    Id. 

42.  The  right  of  appeal  in  such  oases  ia  not  available  to  a  defendant  un- 
less he  files  with  the  justice  of  the  peace  a  valid  statutory  appeal  bond 
enforceable  against  him  and  his  sureties.    Id. 

48.  The  reading  of  law  books  to  the  jury  is  a  matter  controllable  by  the 
discretion  of  the  trial  court,  and  its  action  thereon  will  not  be  revised  on  ap- 
peal, except  in  a  clear  case  of  abuse.  Note  this  case  for  an  instance  in  which 
the  trial  court  did  not  abuse  its  discretion  in  restraining  the  counsel  for  the 
defense  in  reading  from  a  text-book.     Collin*  v.  State,  899. 

44.  Special  charges,  however  correct,  are  properly  refused  if  their  sub- 
stance is  embodied  in  the  general  charge.    Bond  v.  State,  431. 

45.  Diligence  in  an  effort  to  procure  service  of  process  upon  an  absent  wit- 
ness is  one  of  the  tests  to  be  applied  to  the  sufficiency  of  an  application  for  a 
oontinuance.  See  the  opinion  for  a  showing  of  diligence  held  insufficient, 
and  the  statement  of  the  case  for  evidence  set  out  in  the  application  for  con- 
tinuance held,  in  view  of  the  evidence  on  the  trial,  not  to  be  probably  true, 
and  therefore  not  sufficient  to  authorise  the  award  of  the  continuance.  Id. 

46.  The  exercise  of  the  wide  discretion  necessarily  conferred  upon  the 
trial  judge  with  regard  to  the  enforcement  of  the  rule  sequestering  wit- 
nesses will  not  be  revised  on  appeal  except  in  clear  cases  of  abuse.  See  the 
opinion  for  proceedings  held  not  to  amount  to  an  abuse  of  this  discretion.  Id. 

47.  Error  without  prejudice  is  not  reversible  error,  and  the  admission  of 
incompetent  evidence  which  could  in  no  way  prejudice  the  accused  la  error 
without  prejudice,  and  is  not,  therefore,  sufficient  to  authorise  reversal.   Id. 

48.  The  defense  objected  that  the  State's  question' if  the  witness  (a  police- 
man) arrested  the  defendant  "  was  calculated  to  influence  the  jury  to  accept 
the  opinion  of  the  policeman  as  to  who  committed  the  offense,"  Held,  that 
the  objection  was  hypercritical,  and  without  merit.    IcL 
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49.  Note  the  opinion  in  extenso  for  the  oomments  of  this  court  upon  cer- 
tain remarks  addressed  by  the  trial  judge  to  counsel  in  the  case,  in  the  pres- 
ence and  hearing  of  the  jury,  which,  though  condemned  as  improper,  are 
held  not  to  afford  substantial  ground  for  the  reversal  of  the  judgment.    Id. 

50.  A  State's  witness  was  asked  by  the  prosecution  if  any  one  informed 
the  defendant  of  the  cause  of  his  arrest  The  witness  answered:  "Yes, 
B»  H.  Pierce  (the  prosecuting  witness)  said  '  There  are  the  two  men  that 
lobbed  me  last  night,'  pointing  out  the  defendant  and  George  Leonard." 
The  defense  objected  that  the  evidence  was  hearsay.  Held,  that  the  state- 
ment being  made  to  the  defendant,  it  was  not  hearsay.  Moreover,  the  error, 
if  error  at  all,  was  immaterial,  inasmuch  as  the  witness  Pierce,  when  on 
the  stand,  testified  to  substantially  the  same  fact.    Id. 

51.  It  is  contended  on  behalf  of  the  appellant  that  the  counsel  for  the  State 
was  improperly  permitted  to  comment,  in  his  argument,  upon  the  failure  of 
the  defense  to  produce  a  particular  witness  indicated  by  the  evidence.  The 
trial  judge,  in  his  explanation  of  the  bill  of  exception,  recites  that  he  stopped 
the  State's  counsel  at  that  period  of  his  argument,  and  informed  the  jury 
that  the  defendant  had  applied  for  a  continuance  because  of  the  absence  of 
the  said  witness.  Held,  that  such  action  was  ample  to  protect  the  defendant 
against  any  injury  because  of  the  argument    let 

52.  Privilege  of  argument  was  not  abused  by  prosecuting  counsel  in  this 
case  by  the  declaration  that  "  the  defendant  stood  mute  and  said  nothing 
when  accused  of  this  crime  by  the  prosecuting  witness  in  the  presence  of 
the  officers  of  the  law."  Such  fact  was  in  evidence,  and  was  a  proper  sub- 
ject for  comment    Leonard  v.  State,  442. 

68.  Article  84  of  the  Penal  Code  provides  that  "  no  person  shall  in  any  case 
be  convicted  of  any  offense  committed  before  he  was  of  the  age  of  nine  years, 
nor  of  any  offense  committed  between  the  years  of  nine  and  thirteen  unless 
it  shall  appear  by  proof  that  he  had  discretion  to  understand  the  nature  and 
illegality  of  the  act  constituting  the  offense."  Held  that  it  is  necessary  for 
the  State,  in  order  to  support  the  conviction  of  a  minor  between  the  ages  of 
nine  and  thirteen,  after  the  minor  has  established  his  non-age,  to  prove  that 
the  minor  had  discretion  sufficient,  not  only  to  understand  the  moral  wrong 
of  the  act,  but  to  understand  and  know  that  it  was  illegal,  and  prohibited 
by  law.  This  requirement  of  the  statute  is  not  satisfied  by  proof  that  the 
minor  knew  good  from  evil,  or  right  from  wrong,  or  that  he  was  possessed 
of  the  intelligence  of  ordinary  boys  of  his  age.    Parker  v.  State,  451. 

54.  Charge  of  the  court  must  instruct  the  jury  upon  the  law  of  circum- 
stantial evidence,  when  such  evidence  alone  is  relied  upon  by  the  pros- 
ecution ;  and  failing  in  this  respect  the  charge  is  erroneous.    Id. 

56.  It  is  a  statutory  and  well  settled  rule  of  evidence  in  this  State  that 
41  when  part  of  an  act,  declaration,  conversation  or  writing  is  given  in  evi- 
dence by  one  party,  the  whole  may  be  inquired  into  by  the  other."  And  it 
is  further  enacted  that,  "when  a  detailed  act  declaration,  conversation  or 
writing  is  given  in  evidence,  any  other  act,  declaration  or  writing  which  is 
necessary  to  make  it  fully  understood,  or  to  explain  the  same,  may  also  be 
given  in  evidence."    (Code  Crim.  Proa,  art  751.)    Rainey  v.  State,  455. 

56.  Article  2252  of  the  Revised  Statutes  provides  that  "copies  of  the 
records  of  all  public  officers  and  courts  of  this  State,  certified  under  the 
hand  and  seal  (if  there  be  one)  of  the  lawful  possessor  of  such  records,  shall 
be  admitted  as  evidence  in  all  cases  where  the  records  themselves  would  be 
admissible."    Held,  that  the  said  article  is  cumulative  in  effect  and  not  re* 
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strictive,  and  therefore  does  not  affect  the  rule  or  right  with  regard  to  the 
admissibility  of  the  originals  as  evidence.  An  original  writ  of  attachment 
is  competent  evidence  of  its  issuance  and  existence.     Id. 

57.  The  doctrine  obtains  in  this  State  that  if  a  process,  fair  and  regular  on 
its  faoe,  is  placed  in  the  hands  of  an  officer  for  service,  he  will  be  protected 
in  serving  it,  although  he  may  know  of  the  existence,  back  of  it,  of  facta 
which  render  the  process  null  and  void.  The  trial  court,  therefore,  com- 
mitted no  error  in  refusing  to  permit  the  defendant,  after  the  State  had  intro- 
duced the  original  writ  of  attachment  in  evidence,  to  introduce  the  affidavit 
and  bond  upon  which  the  writ  was  founded,  to  show  that  the  said  affidavit 
and  bond  were  defective,  nor  in  refusing,  at  a  later  stage  of  the  trial,  to 
admit  evidence  to  show  that  the  officer  knew  of  the  defects  in  the  bond  and 
affidavit.    Id. 

58.  The  State  proved,  on  a  trial  for  murder,  that  when  the  deceased,  in 
his  official  capacity  as  constable,  sought  admission  to  the  house  of  the  de- 
fendant, the  defendant  met  him  with  a  gun  in  his  hand,  and,  in  reply  to  the 
deceased's  remark:  "  Old  man,  you  look  like  you  were  on  the  war-path,"  the 
defendant  replied,  in  substance,  that  he  had  once  been  whipped  and  beaten 
like  a  dog  and  driven  from  home,  and,  therefore,  wanted  to  know  the  busi- 
ness of  every  man  who  came  to  his  house.  In  explanation  of  the  fact  thus 
proved  by  the  State,  the  defendant  proposed  to  prove  by  his  wife  that  some 
four  months  before  the  homicide,  one  M.  and  his  wife  oame  to  defendant's 
house  and  called  witness  out,  and  that  M.  covered  the  defendant  with  two 
six-shooters  and  forced  him  to  assume  and  retain  a  kneeling  posture  while 
Mrs.  M.  chastised  him  with  a  quirt;  and  that  in  consequence  of  that,  and  of 
threats  of  further  violence,  the  defendant  abandoned  his  home  and  moved 
off  with  his  family.  Held,  that  the  proposed  evidence  was  properly  ex- 
cluded in  view  of  the  proof  that  the  deceased  announced  the  legal  and  offi- 
cial character  of  his  presence,  and  that  the  homicide  was  committed  more 
than  an  hour  afterwards,  and  several  miles  distant  from  the  defendant's 
house.    Id. 

59.  That  a  witness  did  not  hear  the  whole  of  a  conversation,  and  was 
therefore  unable  to  repeat  it  either  in  words  or  substance,  is  no  reason  for 
refusing  to  permit  him  to  testify  to  such  words  as  he  did  hear.    Id. 

60.  Both  the  English  and  American  systems  of  practice  require  that  when 
a  manacled  prisoner  is  brought  to  the  bar  of  the  court  for  trial,  his  manacles 
shall  be  removed,  except  in  extreme  cases  when  the  safe  custody  of  the  pris- 
oner and  the  peace  of  the  tribunal  imperatively  demand  the  retention  of 
the  manacles.  The  defendant  in  this  case  was  brought  into  court  chained 
in  a  gang  with  several  other  prisoners.  As  soon  as  he  was  seated  within  the 
bar  the  court  ordered  the  removal  of  his  shackles.  His  counsel  saved  an 
exception  to  the  action  of  the  sheriff  as  illegal  and  calculated  to  prejudice 
the  defendant  before  the  jury.  The  trial  judge  explained  the  exception  as 
follows:  "  The  sheriff  deemed  it  unsafe  to  deal  with  the  number  of  prison- 
ers he  had  to  bring  out,  without  chaining  them  together,  and  the  chains 
were  removed  by  my  order  as  soon  as  I  saw  they  were  in  the  court  10000." 
Heldf  that  the  sheriff  was  authorized  to  exercise  precaution  commensurate 
with  the  safe  custody  of  his  prisoners,  and  the  action  of  the  court  in  the 
matter  was  proper.    Id. 

61.  Appellant  and  J.  E.  R.  were  impleaded  in  the  same  indictment  J. 
E.  R.  was  placed  upon  trial  as  soon  as  the  jury  in  this  case  retired  to  con- 
sider of  their  verdict.    Fending  verdict  in  this  case  the  court  sent  to  the 
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jury  room  for  the  indictment  in  order 'to  arraign  J.  E.  R.  upon  the  same. 
The  purpose  for  which  the  indictment  was  withdrawn  was  not  communi- 
cated to  the  jury  in  this  case.  Held,  that  the  proceeding  was  without  error, 
or  prejudice  to  the  defendant.    Id, 

62.  Ex  parte  writings,  attached  to  the  transcript  as  addenda  or  explana- 
tory notes,  become  no  part  of  the  record,  and  will,  as  in  this  case,  be  stricken 
oat,  and  not  considered.     Id. 

68.  Affidavits  dehors  the  record  can  obtain  no  standing  in  this  court,  and 
will  not  be  considered  for  any  purpose  whatever,  but  will  be  summarily  sup- 
pressed and  expunged.  A  record,  properly  certified  by  the  trial  judge, 
speaks,  so  far  as  this  court  is  concerned,  all  of  the  truth,  and  it  cannot  be 
attacked  by  affidavit  nor  in  any  other  extraneous  manner.  Note  the  opinion 
for  the  comment  of  this  court  upon  the  argument  of  counsel  in  support 
of  a  question  sought  to  be  raised  against  the  verity  of  the  record  by  affi- 
davit.   Rainey  v.  State,  478. 

64.  Subdivision  14  of  article  086  of  the  Code  of  Criminal  Procedure  dis- 
qualifies from  jury  Bervice  a  person  who,  though  able  to  read,  is  unable  tr 
write.    Id. 

65.  It  was  objected  that  the  defendant  was  placed  upon  trial  while  the 
jury  deliberating  upon  the  case  of  his  co-defendant  had  the  custody  of  the 
indictment  which  charged  the  defendant  and  his  co-defendant  jointly,  and 
that,  in  order  to  arraign  the  defendant,  the  trial  court  sent  for  and  had  the 
indictment  brought  from  the  jury  room,  and  read  in  this  case.  Held,  that 
the  objection  is  without  merit.    Id. 

66.  It  is  an  elementary  rule  of  practice  that  "  when  a  witness  is  cross- 
examined  on  a  matter  collateral  to  the  issue,  his  answer  cannot  be  subse- 
quently contradicted  by  the  party  putting  the  question."    Id. 

67.  Note  the  approval  of  the  preceding  case  of  Rainey  v.  The  State  upon 
questions  arising  upon  the  documentary  evidence  in  that  case  and  this.    Id. 

68.  Under  a  proper  construction  of  article  187  of  the  Code  of  Criminal  Pro- 
cedure, an  accused  who,  prior  to  the  return  of  indictment,  has  been  awarded 
a  hearing  under  the  writ  of  habeas  corpus,  is,  upon  the  return  of  indict- 
ment, entitled  to  a  second  writ  of  habeas  corpus,  and,  notwithstanding  the 
indictment,  is  entitled  to  bail  if  the  facts  in  proof  warrant  bail.  If,  how- 
ever, the  original  proceedings  by  habeas  corpus  were  had  after  the  return 
of  indictment,  a  second  writ  is  not  allowable,  except  in  the  special  cases 
arising  under  articles  155  and  189  of  the  said  Code.  The  said  article  155 
authorizes  the  award  of  such  second  writ  when  the  removal  or  release  of 
the  accused  on  bail  is  rendered  necessary  by  disease;  and  the  said  article 
189  allows  the  second  writ,  where  important  testimony,  impossible  to  have 
been  produced  upon  the  first  hearing,  is  shown  to  have  been  newly  dis- 
covered. The  original  writ  in  this  instance  having  issued  prior  to  the  re- 
turn of  indictment,  the  subsequent  writ,  after  indictment,  was  properly 
awarded.    Ex  Parte  Wilson,  498. 

69.  See  the  statement  of  the  case  for  evidence  adduced  in  a  proceeding  by 
habeas  corpus  for  bail  under  an  indictment  for  murder  held  to  authorize 
the  award  of  baiL  Under  the  evidence,  however,  the  sum  of  $7,000  is  held 
to  be  excessive,  and  the  bail  is  reduced  to  the  sum  of  $8,500.    Id 

70.  Pleas  of  former  conviction  and  former  acquittal  are  the  only  special 
pleas  available  to  a  defendant  in  a  criminal  cause  under  the  Code  of  this  State. 
(Code  of  Criminal  Procedure,  article  535.)  The  plea  to  the  jurisdiction  of 
the  oourt  and  the  plea  of  former  jeopardy  are  special  pleas  available  to  the 
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accused  as  a  constitutional  and  not  a  statutory  right,  and  because  they  are 
fundamental,  and  beyond  the  power  of  the  Legislature  to  deny.  The  trial 
court,  therefore,  did  not  err  in  striking  out  the  defendant's  plea  in  abate- 
ment, alleging  an  agreement  by  defendant  to  aid  State  officers  in  detecting 
criminals,  etc.,  nor  in  refusing  to  admit  evidence  in  support  of  the  same. 
Holmes  v.  State,  509. 

71.  Note  that  Willson,  Judge,  delivering  the  opinion  of  the  court,  calk 
in  question  the  correctness  of  the  rule  laid  down  in  the  cases  of  Bawden  v. 
The  State,  1  Texas  Ct.  A  pp.,  137;  Hardin  v.  The  State,  12  Texas  Ct  App,, 
183,  and  Harris  v.  The  State.  15  Texas  Ct.  App.,  639,  to  the  effect  that  an 
agreement  entered  into  by  the  State's  attorney  and  a  party  cliarged  with 
crime,  that  the  latter  will  not  be  prosecuted  if  he  will  turn  State's  evidence 
against  others  charged  with  him,  and  that  such  agreement  may  be  pleaded 
in  bar  of  the  prosecution  against  the  party  turning  State's  evidence,  and 
that  if  he  perform  his  part  of  the  agreement  in  good  faith,  his  plea  in  bar 
of  the  prosecution  will  be  sustained.  Note  the  rule  relied  upon  to  support 
the  converse  of  the  doctrine.  But  held  that,  even  if  the  rule  as  heretofore 
laid  down  {supra)  be  correct,  it  cannot  be  extended  to  an  agreement  look- 
ing merely  to  the  co-operation  of  the  accused  in  the  detection  of  crime. 
Id. 

72.  It  is  competent  for  the  State,  in  a  trial  for  theft,  to  prove  the  theft  of 
other  property  at  the  same  time  and  place  as  the  property  in  question,  if  such 
proof  conduces  to  establish  identity  in  developing  the  res  gestae  or  to  prove 
the  guilt  of  the  accused  by  circumstances  connected  with  the  theft,  or  to 
show  the  intent  with  which  the  accused  acted  with  respect  to  the  property 
for  the  theft  of  which  he  is  on  trial    Id. 

73.  Special  instructions  are  properly  refused  if  the  general  charge  fully 
and  correctly  instructs  the  jury  upon  all  of  the  issues  raised  upon  the  trial 
Id. 

74.  The  statutory  rule  which  prohibits  a  conviction  upon  the  uncorrobo- 
rated testimony  of  an  accomplice  does  not  apply  to  the  uncorroborated  tes- 
timony of  a  felon  whose  competency  to  testify  has  been  restored  by  pardon, 
and  even  the  granting  of  a  new  trial  because  the  conviction  was  had  upon 
such  questionable  evidence  is  a  discretionary  power  conferred  upon  the  trial 
court,  and  should  be  used  largely  with  reference  to  the  nature  of  the  crime 
of  which  the  witness  had  been  convicted.     Thornton  v.  State,  519. 

75.  Though  the  trial  court  may  qualify  or  modify  a  requested  instruction, 
so  as  to  make  it  present  the  law  as  the  court  conceives  the  law  to  be,  the 
trial  court  is  not  bound  to  qualify  or  modify  an  illegal  or  erroneous  charge, 
but  may  refuse  it  altogether.    Lawrence  v.  State,  586. 

76.  The  primary  rule  of  evidence  which  requires  that  the  proof  shall  cor- 
respond with  the  allegations  of  the  indictment,  and  be  confined  to  the  point 
in  issue,  excludes  all  proof  of  collateral  facts  or  those  which  are  incapable 
of  affording  any  reasonable  presumption  or  inference  as  to  the  principal 
fact  or  matter  in  issue.  Under  this  rule  it  was  error  to  permit  the  State, 
over  objection,  to  prove  that,  prior  to  the  commission  of  the  arson  for 
which  he  was  on  trial,  the  defendant  was  charged  with  the  commission  of 
another  and  distinct  offense,  and  was  a  fugitive  from  justice.  Chumlef  v. 
State,  547. 

77.  It  was  error  to  permit  the  State's  witness  D.  to  testify,  over  objection, 
to  what  he  told  one  A.  about  certain  clothing  found  in  his  house,  inasmuch 
as  the  defendant  was  not  present  when  D.  made  the  statement  to  A, ;  and  it 
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was  error  to  permit  A.  to  testify  to  what  D.  told  him  on  that  occasion,  as 
this  testimony  was  purely  hearsay.     Id. 

78.  The  trial  court,  over  objection,  permitted  the  State  to  introduce  in 
evidence  against  the  defendant  certain  ex  parte  affidavits  of  the  prosecuting 
witness  charging  the  defendant  and  his  co-defendants  with  the  commission 
of  the  arson  on  trial.  Held,  error,  because  the  evidence  was  res  inter  alios 
acta,  and  inadmissible.    Id. 

79.  It  being  in  proof  that,  in  an  effort  to  arrest  one  L.  as  an  accomplice 
in  the  offense,  the  said  L.  shot  the  officer,  and  was  then  fired  upon  and 
killed  by  the  officer,  the  State,  over  objection,  was  permitted  to  introduce  in 
evidence  the  torn  and  bloody  warrant  which  the  officer,  when  shot  by  L., 
was  attempting  to  execute  upon  L.  Held,  error;  because  this  evidence 
tended  in  no  degree  to  establish  the  guilt  of  the  defendant,  and  was  calcu- 
lated only  to  influence  and  prejudice  the  jury  against  the  defendant  as  a 
confederate  of  L.  in  the  shooting  of  the  officer.    Id. 

80.  Note  in  the  opinion  the  suggestion  of  this  court  as  to  proper  scope  of 
argument  of  criminal  causes,  especially  of  high  degree ;  and  also  its  disap- 
proval of  the  line  of  argument  pursued  by  counsel  for  the  State,  which  was 
entirely  outside  of  the  record,  and  so  calculated  to  inflame  the  minds  and 
unduly  excite  the  prejudices  of  the  jury  against  the  accused  that  a  new  trial 
is  awarded  him  by  this  court.    Bryson  v.  State,  566. 

81.  The  prosecution  cannot  be  required  to  elect  between  two  or  more 
counts  in  an  indictment  when  the  joinder  is  simply  designed  and  calculated 
to  adapt  the  pleadings  to  different  aspects  in  which  the  evidence  on  the 
trial  may  present  a  single  transaction.  Election  is  required  only  in  those 
cases  where  an  attempt  is  manifested,  either  by  the  indictment  or  the  evi- 
dence, to  convict  the  accused  of  two  or  more  distinct  offenses  growing  out 
of  distinct  or  separate  transactions.  As  the  theft,  and  the  theft  from  the 
person,  charged  in  the  indictment  in  this  case  refer  to  the  same  transaction, 
the  case  is  not  brought  within  the  exception,  and  the  trial  court  did  not  err 
m  refusing  to  require  the  State  to  elect  between  the  counts.  Maetereon  v. 
State,  574 

82.  Failing  to  except  to  inadmissible  testimony  at  the  time  it  was  ten- 
dered, the  accused  cannot  be  heard  to  complain  of  it  for  the  first  time  in 
this  court.    Id. 

88.  The  defendant  being  arraigned  in  a  court  of  competent  jurisdiction, 
before  a  jury  properly  impaneled  and  sworn,  pleaded  not  guilty  to  an  in- 
dictment charging  him  with  the  theft  of  a  horse,  the  property  of  Fabian 
Flores.  Upon  the  discovery  that  the  given  name  of  the  owner  was  in- 
correctly alleged,  the  State  entered  a  nolle  prosequi,  and  afterwards  ar- 
raigned the  defendant,  for  the  same  offense,  upon  an  indictment  properly 
averring  the  name  of  the  owner.  The  defendant  interposed  the  plea  of  for- 
mer jeopardy,  setting  up  his  arraignment  on  the  prior  indictment,  which 
plea  was  supported  by  the  facts  above  set  out.  Held,  that  the  plea  of  for- 
mer jeopardy  was  not  well  taken.    Branch  v.  State,  599. 

84.  In  a  felony  case  the  defendant  applied  for  a  change  of  the  venue  on  the 
ground  that  on  account  of  prejudice  he  could  not  get  an  impartial  trial  in  the 
county  of  the  forum,  and  his  application  was  supported  by  the  affidavits  of 
twelve  compurgators.  The  State  filed  the  counter-affidavit  of  the  sheriff 
of  the  county,  directly  controverting  the  application,  and  attacking  the 
means  of  knowledge  of  the  twelve  compurgators  by  alleging  that  it  was 
"confined  to  their  particular  neighborhoods,  which  do  not  include  the 
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whole  county,  and  that  their  means  of  knowledge  is  besides  limited,  they 
not  being  acquainted  with  the  sentiments  of  the  people"  of  the  county  on 
the  subject  His  counter-affidavit  expressly  denied  the  alleged  prejudice 
and  asserted  that  the  defendant  could  get  an  impartial  trial  in  the  county. 
To  the  sufficiency  of  this  counter-affidavit  the  defense  excepted  on  the 
ground  that  it  affirmed  the  mere  conclusions  of  the  sheriff,  and  not  matters 
of  fact,  and  also  on  the  ground  that  the  sheriff  of  the  county  is  "not  the 
kind  of  person  who  in  law  is  intended  to  make  the  counter-affidavit."  The 
trial  court  overruled  the  exceptions,  heard  evidence  on  the  issue,  and  refused 
to  change  the  venue  of  the  cause;  to  which  the  defense  reserved  excep- 
tion. Held,  that  the  exceptions  to  the  counter-affidavit  were  properly 
overruled,  and  no  error  in  the  rulings  and  action  of  the  trial  court  is  appar- 
ent.   Hunnieutt  v.  State,  632. 

85.  In  a  trial  for  murder  the  State  proposed  to  put  in  evidence  certain 
dying  declarations  of  the  deceased,  and  (the  jury  being  retired)  laid  a  suffi- 
cient predicate  by  a  witness  who  swore  that  the  deceased  said  he  was  dying. 
The  defense  proposed  to  disprove  this  statement  of  the  State's  witness,  and 
to  prove  that  the  deceased  did  not  say  he  was  dying.  The  trial  court  re- 
fused to  hear  this  proof  offered  by  the  defense,  and  held  that  it  was  not  ad- 
missible on  the  investigation  of  the  predicate,  but  would  be  admitted  before 
the  jury  on  the  trial  in  chief,  as  evidence  tending  to  impeach  the  credibility 
of  the  State's  witness,  Held,  that  the  ruling  of  the  trial  court  was  correct. 
Id. 

86.  To  impugn  the  competency  of  another  witness  for  the  State,  and  in 
support  of  a  motion  to  have  his  testimony  withdrawn  from  the  jury,  the 
defense  relied  upon  the  witness's  own  admissions  that  on  the  day  after  the 
homicide  he  testified  before  the  grand  jury  and  a  justice's  inquest  that  he 
himself  killed  the  deceased,  and  that,  being  imprisoned  therefor,  two  mem* 
bers  of  the  grand  jury  came  to  the  jail  and  told  him  he  would  be  released  if 
he  would  change  his  testimony  and  swear  that  the  deceased  was  not  killed 
by  him  but  by  the  appellant, —  which  was  the  truth  according  to  the  wit- 
ness's present  testimony.  The  witness  stated  that  he  did  change  his  testi- 
mony before  the  grand  jury  in  accordance  with  the  suggestion  of  the  two 
grand  jurors,  and  was  released  from  custody.  The  defense  insisted  that 
this  showed  the  witness  to  have  been  bribed  and  thereby  incapacitated  to 
testify.  The  trial  court  ruled  that  these  matters  went  to  the  credibility  and 
not  the  competency  of  the  witness ;  and  this  ruling  is  held  correct.    Id. 

87.  Is  the  State  bound  to  introduce  all  attainable  eye-witnesses  of  the  res 
gestcet  In  support  of  the  affirmative  of  this  question  consult  the  opinion  of 
the  court  for  the  individual  views  of  White,  presiding  judge;  and  in  main- 
tenance of  the  negative  see  the  reasons  assigned  by  Hurt,  judge,  in  his  dis- 
senting opinion.  (The  views  of  Willson,  judge,  upon  this  question  are  not 
disclosed.)    Id. 

88.  Article  574  of  the  Penal  Code,  in  express  terms  and  without  qualifica- 
tion or  condition,  justifies  homicide  committed  for  the  protection  of  the 
slayer's  person  against  an  attack  which  "  produces  a  reasonable  expectation 
or  fear  of  death  or  some  serious  bodily  injury. "  This  is  a  substantive  and  in- 
dependent provision  of  the  Code,  entirely  consistent  with  the  preceding 
articles  670  and  678,  and  there  is  no  legal  warrant  to  engraft  upon  it  the 
requirement  or  condition  of  article  573,  that  "  other  means  "  for  the  pre- 
vention of  the  injury  must  be  resorted  to  before  the  slayer  is  justifiable  in 
killing  his  assailant.    If,  therefore,  in  a  trial  for  culpable  homicide  there, 
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be  evidence  tending  to  prove  that  the  homicide  was  committed  for  the  pro- 
tection of  the  person  of  the  slayer  against  an  attack  by  the  deceased  which 
produced  a  reasonable  expectation  or  fear  of  "  serious  bodily  injury  "  to  the 
slayer,  it  was  error  to  instruct  the  jury  to  convict,  unless  the  slayer,  before 
killing  the  deceased,  resorted  to  other  means  for  the  prevention  of  the  in- 
jury.   (Hurt,  judge,  dissents  from  this  ruling.)    Id. 

89.  Hurt,  judge,  dissenting  from  the  last  preceding  ruling,  maintains  that 
the  slayer  is  not  justified  in  killing  his  assailant  before  resorting  to  other 
means  of  preventing  the  injury,  unless  it  reasonably  appears  that  the  inten- 
tion of  the  person  killed  was  to  commit  one  of  the  specific  offenses  enumer- 
ated in  article  570  of  the  Penal  Code,— to  wit,  murder,  rape,  robbery, 
maiming,  disfiguring,  castration,  arson,  burglary,  and  theft  at  night;  and 
that  article  574,  relied  upon  by  the  majority  of  the  court,  should  be  construed 
in  connection  with  and  subordination  to  article  672 ;  and  therefore,  if  the 
unlawful  and  violent  attack  be  such  as  only  produces  a  reasonable  expecta- 
tion or  fear  of  serious  bodily  injury,  the  slayer,  before  killing  his  assailant, 
must  resort  to  other  means  of  prevention,  and  must  kill  while  his  assailant 
is  in  the  very  act  of  making  the  unlawful  and  violent  attack,  as  required  by 
said  article  572.    See  the  dissenting  opinion  in  extenso  on  the  subject.    Id. 

90.  To  the  competency  of  a  State's  witness  the  defense  objected  and 
proved  by  the  record  that  he  had  been  convicted  of  a  felony,  to  wit,  the 
theft  of  a  steer,  at  the  June  term,  1878,  of  the  trial  court.  The  State,  to 
obviate  the  objection,  offered  a  charter  of  pardon  which  described  the  felony 
as  "cow-stealing,"  and  dated  the  conviction  as  of  the  September  term, 
1878.  The  defense  objected  to  the  pardon  on  the  ground  that  it  was  for  a 
different  offense  than  that  of  which  the  witness  had  been  convicted.  The 
trial  court,  over  defendant's  objection,  heard  proof  by  the  record,  the  clerk 
of  the  court,  and  the  witness  himself,  showing  that  the  latter  had  never 
been  convicted  in  the  court  but  the  one  time  disclosed  by  the  record  evi- 
dence introduced  by  the  defense.  The  trial  court  sustained  the  sufficiency 
of  the  pardon  in  spite  of  the  discrepancies  between  it  and  the  record  of  con- 
viction, and  held  the  witness  competent  to  testify.  Held,  that  the  ruling 
was  correct.    Id. 

91.  The  offense  alleged  in  the  indictment  being  a  felony,  and  the  conviction 
being  for  a  misdemeanor,  the  assistant  attorney-general  insists  that  the  whole 
case  partakes  of  the  nature  of  a  misdemeanor,  and  that  therefore  the  objec- 
tion to  the  charge  of  the  court  comes  too  late  when  made  for  the  first  time 
after  verdict.  But  held  that  the  case,  when  the  charge  was  given,  wafe  a 
felony  case,  and  subject  to  the  rules  governing  instructions  applicable  to 
felony  cases.    Jones  v.  State,  665. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 
See  Bill  of  Exceptions,  8. 

Practice,  16,  25,  30,  81,  82,  84,  48,  46,  49,  62,  68. 
It  is  not  within  the  discretion  of  this  court  to  consider  the  effect  upon 
the  jury  of  an  erroneous  charge  of  the  court,  if  the  same  was  promptly  ex- 
cepted to  at  the  time  it  was  given.  In  such  case  the  conviction  must  be 
set  aside,  however  immaterial  the  error  may  have  been.  Wanton  v.  State, 
615. 

PREDICATE. 

See  Dying  Declarations,  2L 
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PRESUMPTIONS. 
See  Evidence,  70. 

PRESUMPTION  OF  INNOCENCE. 

See  the  opinion  in  extenso,  and  the  statement  of  the  case,  for  evidence 
held  insufficient  to  support  a  conviction  for  swindling,  inasmuch  as  it  is  inad- 
equate to  overcome  the  presumption  of  innocence,  and  establish  the  guilt  of 
the  accused  beyond  a  reasonable  doubt    Moore  v.  State,  283. 

PRINCIPAL  OFFENDERS. 
See  Swindling,  4. 

The  mere  presence  of  an  accused  at  the  place  and  time  of  the  commis- 
sion of  a  felony,  if  he  takes  no  part  by  word  or  act  in  the  crime,  will  not 
implicate  him  as  a  principal  offender,  even  though  he  makes  no  effort  to 
prevent  the  perpetration  of  the  offense.  See  the  opinion  on  the  question, 
and  note  a  special  charge  which,  presenting  correctly  the  law  upon  the 
question  as  applied  to  the  facts  of  the  case,  was  erroneously  refused.  Jack- 
ton  v.  State,  190. 

PRIVATE  PROSECUTOR. 

Subscribers  to  a  fund  for  the  employment  of  counsel  to  prosecute,  or  to 
aid  in  the  prosecution  of,  an  accused,  are  not  private  prosecutors  within 
the  meaning  of  the  statute ;  and  the  refusal  of  the  trial  court  to  compel  a  dis- 
closure of  the  list  of  the  subscribers  is  not  error,  when  a  full  examination 
of  the  particular  jurors  has  been  made  with  regard  to  their  connection 
with  the  fund  subscribed.  See  the  opinion  in  illustration,  and  note  the 
approval  of  the  doctrine  on  the  subject  as  announced  in  Heacock  v.  The 
State,  13  Texas  Ct  App.,  97.    Mclnturf  v.  State,  885. 

PRIVILEGE  OF  COUNSEL. 
See  Charge  op  the  Court,  17. 
Practice,  80. 

1.  Prosecuting  counsel  have  the  right  to  deduce,  from  the  facts  legiti- 
mately in  evidence,  a  motive  on  the  part  of  the  accused  to  commit  the 
crime  for  which  he  is  on  trial,  and  to  urge  it  upon  the  jury.  See  the  opinion 
in  extenso  for  circumstances  under  which  it  is  held  that  the  prosecuting 
counsel  in  this  case  did  not  commit  such  an  abuse  of  the  privilege  of  argu- 
ment as  to  warrant  a  reversal.    Mclnturf  v.  State,  885. 

2.  The  reading  of  law  books  to  the  jury  is  a  matter  controllable  by  the 
discretion  of  the  trial  court,  and  its  action  thereon  will  not  be  revised  on 
appeal,  except  in  a  clear  case  of  abuse.  Note  this  case  for  an  instance  in 
which  the  trial  court  did  not  abuse  its  discretion  in  restraining  the  counsel 
for  the  defense  in  reading  from  a  text-book.     Collins  v.  State,  899* 

8.  It  is  contended  on  behalf  of  the  appellant  that  the  counsel  for  the 
State  was  improperly  permitted  to  comment,  in  his  argument,  upon  the 
failure  of  the  defense  to  produce  a  particular  witness  indicated  by  the  evi- 
dence. The  trial  judge,  in  his  explanation  of  the  bill  of  exception,  re- 
cites that  he  stopped  the  State's  counsel  at  that  period  of  his  argument, 
and  informed  the  jury  that  the  defendant  had  applied  for  a  continuance  be- 
cause of  the  absence  of  the  said  witness.  Held,  that  such  action  was  ample 
to  protect  the  defendant*  against  any  injury  because  of  the  argument.  Bond 
v.  State,  421. 

4.  Privilege  of  argument  was  not  abused  by  prosecuting  counsel  in  this 
case  by  the  declaration  that  "  the  defendant  stood  mute  and  said  nothing 
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when  accused  of  this  crime  by  the  prosecuting  witness  in  the  presence  of 
the  officers  of  the  law."  Such  fact  was  in  evidence,  and  was  a  proper  sub- 
ject for  comment.    Leonard  v.  State,  442. 

PBOPERTY. 

Property,  to  be  the  subject  of  theft,  must  be  such  as  has  some  specific  value 
capable  of  being  ascertained,  and  it  embraces  every  species  of  personal 
property  capable  of  being  taken.    Collins  v.  State,  197. 

RAPE. 

1.  Force,  as  applied  to  the  crime  of  rape,  was  properly  defined  in  the 
charge  of  the  court  as  follows:  "  The  definition  of  force,  as  applicable  to 
assault  and  battery,  applies  also  to  the  crime  of  rape,  and  it  must  have  been 
such  as  might  have  reasonably  been  supposed  sufficient  to  overcome  re- 
sistance, taking  into  consideration  the  relative  strength  of  the  parties  and 
all  other  circumstances  of  the  case."    Favors  v.  State,  155.^ 

2.  The  general  rule  obtains  in  this  State  that  "  the  general  reputation 
for  chastity  of  the  alleged  injured  female  may  be  shown  to  be  bad,  not  in 
justification  of  the  offense,  but  as  weakening  the  evidence  of  the  prosecu- 
tion as  to  the  want  of  consent."  See  the  opinion  in  extenso  for  a  charge  of 
the  court  upon  the  subject,  held  correct    Id. 

8.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  rape,  and  also  for  a  charge  to  the  jury  in  a  trial  for  rape  by 
force  and  threats,  which  elicits  the  approval  and  commendation  of  this 
court.    Fitzgerald  v.  State,  281.^ 

4.  The  Code  of  this  State  recognizes  no  mental  incapacity  of  the  female 
as  a  consideration  affecting  the  offense  of  rape ;  and,  therefore,  whatever 
may  have  been  the  mental  condition  of  the  female,  if  she  was  over  the  age 
of  ten  years  at  the  time  of  the  alleged  rape,  it  devolves  upon  the  State  to 
allege  and  prove  that  the  carnal  knowledge  was  obtained  without  her  con- 
sent and  by  means  of  force,  threats  or  fraud.  The  trial  court,  therefore, 
erred  in  charging  the  jury,  in  effect,  that  if  the  female  was  shown  by  the 
evidence  to  be  an  idiot,  and  mentally  incapable  of  giving  consent  to  the  act 
of  carnal  intercourse,  the  State  was  exonerated  from  proof  of  non-consent. 
Eodriguiz  v.  State,  542. 

5.  Note  in  the  opinion  the  suggestion  of  this  court  as  to  proper  scope  of 
argument  of  criminal  causes,  especially  of  high  degree ;  and  also  its  disap- 
proval of  the  line  of  argument  pursued  by  counsel  for  the  State,  which  was 
entirely  outside  of  the  record,  and  so  calculated  to  inflame  the  minds  and 
unduly  excite  the  prejudices  of  the  jury  against  the  accused  that  a  new 
trial  Is  awarded  him  by  this  court.    Bryson  v.  State,  566. 

REASONABLE  DOUBT. 

Reasonable  doubt  should  be  charged  in  the  language  of  the  statute. 
Efforts  to  explain  or  amplify  the  doctrine  result,  ordinarily,  in  uncertainty 
and  mischief,  and  frequently,  as  in  this  case,  in  error.  See  the  opinion  in 
illustration.    SchtUtz  v.  State,  815. 

BIGHT  OF  APPEAL. 
See  Appeal,  8. 

BOBBERY. 

1.  The  amendment  to  article  722  of  the  Penal  Code,  approved  April  12, 
1888  (General  Laws,  Regular  Session,  18th  Legislature,  page  81),  reads  as 
follows:  "  If  any  person,  by  assault,  or  violence,  or  by  putting  in  fear  of  life 
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or  bodily  injury,  shall  f raaduteotiy  take  from  the  person  or  possession  of 
another  any  property,  with  intent  to  appropriate  the  same  to  his  own  use, 
he  shall  be  punished  by  confinement  in  the  penitentiary  for  life  or  for  a 
terra  of  not  less  than  five  years;  and  when  the  offense  is  committed  by  two 
or  more  persons  acting  together,  and  a  fire-arm  or  other  deadly  weapon  is 
used  or  exhibited  by  either  of  them  in  the  commission  of  the  offense,  the 
person  or  persons  so  using  or  exhibiting  the  fire-arm  or  other  deadly  weapon 
shall  be  punished  by  imprisonment  in  the  penitentiary  for  life  or  for  a  term 
not  less  than  five  years.'*  Held,  that  the  effect  of  this  amendment  is  to  pre- 
scribe three  separate,  distinct  and  independent  modes  m  which  the  offense 
of  robbery  may  be  committed;  first,  by  assault;  second,  by  violence;  and 
third,  by  putting  in  fear  of  life  or  bodily  injury.  Violence,  without  the 
concurrence  of  either  one  of  the  others,  is  a  mode  in  which  the  offense  of 
robbery  may  be  committed,  and  in  so  charging  the  jury  the  court  below 
committed  no  error.    Bond  v.  State,  491. 

2.  This  case  being  the  companion  to  Bond  v.  The  State,  ante,  p.  421,  the 
same  questions  upon  the  subjects  of  the  continuance  applied  for,  and  the 
charge  of  the  court  upon  the  definition  of  robbery,  were  raised.  See  the 
opinion  in  Bond's  case  for  the  determination  of  the  questions.  Leonard  v. 
State,  442. 

SCIRE  FACIAS. 

See  Cases  Overruled,  L 

1.  See  the  opinion  in  extenso  for  recitals  in  a  scire  facias,  held  sufficient 
as  a  citation.     Wersbiski  v.  State,  181. 

2.  It  is  not  required  that  the  citation  shall  show  by  what  authority  the  bail 
bond  was  taken ;  nor  when  or  by  virtue  of  what  authority  the  principal 
was  arrested.  Inasmuch  as  it  announces  the  contrary  rule,  the  case  of 
Lindley  v.  The  State,  17  Texas  Ct.  A  pp.,  121,  is  overruled.  (Pearson  v.  The 
State,  7  Texas  Ct.  A  pp.,  280,  was  decided  prior  to  the  enactment  of  article 
448  of  the  Code  of  Procedure,  and  therefore  is  not  now  authority  on  this 
subject.)    Id. 

8.  To  constitute  a  fatal  variance  the*  pleadings  must  misdescribe  the 
cause  of  action  in  a  manner  calculated  to  mislead  or  surprise  the  advene 
party.  The  citation  in  this  case  recites  the  authority  by  which  the  princi- 
pal in  the  bond  was  arrested,  and  the  date  of  his  arrest,  and  these  recitals 
are  variant  from  the  recitals  in  the  bond.  But  held  that,  the  recitals  re- 
ferred to  being  unnecessary  to  the  sufficiency  of  the  citation,  they  are  to 
be  treated  as  mere  surplusage,  and,  therefore,  do  not  constitute  material 
variance.    Id. 

4.  The  bail  bond  in  this  case  was  conditioned  that  the  principal  appear  to 
answer  the  charge  of  theft  of  property  over  the  value  of  $20.  The  condition 
-  cited  in  the  judgment  nisi  was  that  the  defendant  "appear  at  the  present 
vu-m  of  the  court  to  abide  the  judgment  upon  his  said  appeal."  Held,  that 
the  variance  between  the  bond  and  the  judgment  nisi  is  fatal.  WerbisH 
v.  State,  132. 

5.  Scire  facias  cases,  until  that  period  in  the  proceedings  when  the  judg- 
ment nisi  is  reached,  are  considered  and  treated  as  criminal.  From  the  issu- 
ance of  the  writ  on  the  judgment  nisi  all  proceedings  are  governed  in  practice 
by  the  rules  which  obtain  in  civil  cases.    Holt  v.  State,  271. 

6.  Plea  of  non  est  factum  in  civil  cases,  to  be  valid,  must  be  made  under 
oath.  The  plea  in  this  case,  not  being  verified  by  affidavit,  is  a  nullity*  and 
cannot  be  entertained.    Id, 
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SCIRE  FACIAS  —  continued, 

7.  Statement  of  facts,  though  agreed  to  by  counsel  and  approved  by  the 
trial  judge,  will  not  be  considered  on  appeal  if  the  same  does  not  appear  to 
have  been  filed  as  a  part  of  the  record  in  the  case,  either  in  term  time  or 
within  ten  days  after  adjournment  of  court,  under  a  proper  order  of  court 
entered  in  term  time,  allowing  such  ten  days.    Id. 

8.  One  of  the  requisites  to  a  writ  of  scire  facias  is  that  it  shall  state  the 
date  of  the  recognizance  or  bail  bond.  A  requisite  of  a  bail  bond  is  that  it 
be  signed  by  the  principal  and  sureties.  The  execution  of  the  bond  dates 
from  the  signature,  and  not  from  the  time  of  its  approval  by  the  sheriff. 
Especially  is  this  the  rule  since  the  validity  of  the  bond  is  not  made  to  depend 
upon  its  approval  by  the  officer.    Id. 

9.  General  denial  pleaded  to  the  writ  of  scire  facias  puts  in  issue  all  the 
material  issuable  allegations  of  the  scire  facias,  and  therefore  imposes  upon 
the  State  the  burden  of  proof.  The  scire  facias  in  this  case  alleged  the  date 
of  the  bond  to  be  April  20,  1883,  Under  this  allegation  the  State  should  have 
been  confined,  in  its  evidence,  to  proof  of  a  bond  issued  on  that  day,  and  in 
admitting  in  evidence,  over  objection,  a  bond  dated  on  the  17th  day  of  April, 
1863,  the  trial  court  erred.    Id. 

SELF-DEFENSE. 
See  Evidence,  & 

Murder,  5,  27,  2a 

1.  See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  self-defense, 
held  insufficient  because  it  failed  to  instruct  the  jury  clearly  that  the  exist- 
ence of  the  reasonable  apprehension  of  actual  or  apparent  danger  was  to  be 
considered  from  the  standpoint  of  the  defendant  at  the  time  of  the  homi- 
cide, and  not  from  that  of  the  jury  in  the  light  of  the  facts  proved.  Bell 
v.  State,  445. 

3.  Article  574  of  the  Penal  Code,  in  express  terms  and  without  qualifica- 
tion or .  condition,  justifies  homicide  committed  for  the  protection  of  the 
slayer's  person  against  an  attack  which  "produces  a  reasonable  expectation 
or  fear  of  death  or  some  serious  bodily  injury."  This  is  a  substantive  and 
independent  provision  of  the  Cdde,  entirely  consistent  with  the  preceding 
articles  570  and  572,  and  there  is  no  legal  warrant  to  engraft  upon  it  the  re- 
quirement or  condition  of  article  572,  that  "  other  means  "  for  the  preven- 
tion of  the  injury  must  be  resorted  to  before  the  slayer  is  justifiable  in 
killing  his  assailant  If,  therefore,  in  a  trial  for  culpable  homicide,  there  be 
evidence  tending  to  prove  that  the  homicide  was  committed  for  the  protec- 
tion of  the  person  of  the  slayer  against  an  attack  by  the  deceased  which 
produced  a  reasonable  expectation  or  fear  of  "  serious  bodily  injury  "  to  the 
slayer,  it  was  error  to  instruct  the  jury  to  convict,  unless  the  slayer,  before 
killing  the  deceased,  resorted  to  other  means  for  the  prevention  of  the  in- 
jury.   (Hurt,  judge,  dissents  from  this  ruling.)    Hunnicutt  v.  State,  632 

8.  Hurt,  judge,  dissenting  from  the  last  preceding  ruling,  maintains  mat 
the  slayer  is  not  justified  in  killing  his  assailant  before  resorting  to  other 
means  of  preventing  the  injury,  unless  it  reasonably  appears  that  the  inten- 
tion of  the  person  killed- was  to  commit  one  of  the  specific  offenses  enumer- 
ated in  article  570  of  the  Penal  Code,— to  wit,  murder,  rape,  robbery, 
maiming,  disfiguring,  castration,  arson,  burglary,  and  theft  at  night;  and 
that  article  574,  relied  upon  by  the  majority  of  the  court,  should  be  construed 
in  connection  with  and  subordination  to  article  572 ;  and  therefore,  if  the 
unlawful  and  violent  attack  be  such  as  only  produces  a  reasonable  expecta- 
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SELF-DEFENSE — continued. 

tion  or  fear  of  serious  bodily  injury,  the  slayer,  before  killing  his  assailant, 
must  resort  to  other  means  of  prevention,  and  must  kill  while  his  assailant 
is  in  the  very  act  of  making  the  unlawf  uland  violent  attack,  as  required  by 
said  article  57*.  See  the  dissenting  opinion  in  exteneo  on  the  subject.  ItL 
4.  Evidence  upon  a  trial  for  assault  with  intent  to  murder  tended  to  estab- 
lish the  fact  that  there  were  others  present  besides  the  injured  party,  appar- 
ently acting  with  the  injured  party,  one  being  armed  with  a  pistol ;  that  they 
acted  with  the  injured  party  in  an  assault  upon  the  defendant;  that  the  de- 
fendant was  knocked  down  by  the  injured  party,  and  that  some  one  with  the 
injured  party  fired  one  shot  Under  such  a  state  of  facts  the  rule  obtains  that 
if  the  persons  present  were  acting  with  the  injured  party  in  an  attack  upori 
the  defendant,  or  if  they  or  either  of  them  made  an  attack  upon  the  defend- 
ant, the  injured  party  being  present  and  acting  with  them  in  such  a  man- 
ner as  to  make  him  a  principal  to  such  attack;  or  if  the  appearances  were 
such  as  to  cause,  and  did  cause,  in  the  mind  of  the  defendant  a  reasonable 
belief  that  the  injured  party  was  a  party  to  the  attack  upon  him,  or  which 
was  about  to  be  made  upon  him,  by  all  or  either  of  such  parties,  the  defend- 
ant's right  of  self-defense  would  extend  to  the  acts  of  each  and  all  of  the 
party,  because  the  act  of  one  would  be  the  act  of  alL  See  the  opinion  in 
exteneo  for  a  charge  of  the  court  held  error,  because  it  contravenes  the  doc- 
trine announced,  in  that  it  limited  the  defendant's  right  of  self-defense  to 
his  belief  that  the  injured  party  was  about  to  attack  him  with  a  deafly 
weapon.    Jones  v.  State,  60S. 

STATEMENT  OF  FACTS. 
See  Scire  Facias,  5. 

1.  It  is  within  the  power  of  the  trial  judge  to  enter,  of  his  own  motion, 
an  order  authorizing  the  filing  of  a  statement  of  facts  within  ten  days 
after  the  adjournment  of  the  trial  term  of  the  court.  Henderson  v.  State, 
804. 

2.  A  statement  of  facts,  based  upon  an  order  of  court  awarding  ten 
days  after  adjournment  for  the  filing  of  the  same,  will  not  be  considered  on 
appeal  if  the  same  appears  to  have  been  filed  after  the  expiration  of  ten 
days.    Id. 

8.  A  judgment  of  conviction  will  be  reversed  if  it  appears  that,  without 
the  fault  of  the  appellant  or  his  counsel,  the  appellant  has  been  deprived  of 
a  statement  of  facts.  But  see  the  opinion  in  this  case  for  circumstances  held 
to  constitute  laches  on  the  part  of  the  appellant    Id. 

4.  Charge  of  the  court,  in  the  absence  of  a  statement  of  facts,  will  be  con- 
sidered on  appeal  only  in  connection  with  the  allegations  contained  in  the 
indictment    IdL 

SUHPLUSAGE. 
See  Appeal,  2. 

SURPRISE. 

See  Continuance,  5. 

SWINDLING. 

L  See  the  opinion  in  exteneo,  and  the  statement  of  the  case,  for  evidence 
held  insufficient  to  support  a  conviction  for  swindling,  inasmuch  as  it  is  inad- 
equate to  overcome  the  presumption  of  innocence,  and  establish  the  guilt  of 
the  accused  beyond  a  reasonable  doubt    Moore  v.  State,  233. 


SWINDLING  —  continued. 

2.  Swindling,  as  defined  by  article  790  of  the  Penal  Code  of  this  State,  com- 
prehends f  our  elements,  all  of  which  must  concur  in  order  to  constitute  the 
offense.  First,  there  must  be  an  intent  to  defraud.  Second,  there  must  be 
an  actual  act  of  fraud  committed.  Third,  false  pretenses  must  have  been 
made  by  the  accused.  Fourth,  the  fraud  must  have  been  accomplished  by 
means  of  the  false  pretenses  made  use  of  for  the  purpose.  Blum  v.  State, 
578. 

8.  A  false  pretense  consists  of  a  statement  of  some  pretended  existing 
fact,  made  for  the  purpose  of  inducing  the  owner  to  part  with  his  goods. . 
No  statement  of  anything  to  take  place  in  future  is  a  pretense  within  the 
meaning  of  the  Code.  A  false  pretext,  however,  may  be  implied  from  the 
acts  and  conduct  of  the  party  without  any  verbal  representation  of  a  false 
or  fraudulent  nature.    Id. 

4.  If  two  or  more  persons  are  jointly  indicted  for  obtaining  goods  by  false 
pretenses,  made  designedly  and  with  intent  to  defraud,  evidence  that  one 
of  them,  with  the  knowledge,  approbation,  concurrence  and  direction  of 
the  other,  made  the  false  pretenses  charged  warrants  the  conviction  of 
both.    Id. 

5.  See  the  opinion  in  extenso  for  the  substance  of  an  indictment  held  in- 
sufficient to  charge  the  offense  of  swindling  by  obtaining  goods  under  false 
pretenses,    id. 

6.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  swindling.    Id. 

THEFT. 

See  Evidence,  26. 
Indictment,  2. 
Variance,  1. 

1.  Indictment  alleged  that  the  stolen  property  was  taken  from  the  pos- 
session of  the  owner,  W.  H.  P.  The  proof  showed  that  W.  H.  P.  was 
absent  from  the  State  when  the  property  was  taken,  and  that  he  had  left 
the  property  in  the  care  and  control  of  E.  J.  P.  and  E.  P.  Held,  that 
such  proof  does  not  support  the  allegation  of  possession.  Under  the  facts 
of  this  case  it  would  have  been  proper  for  the  indictment  to  allege  the  pos- 
session in  E.  J.  P.  and  E.  P.,  and  the  taking  from  their  possession  without 
their  consent;  or  to  allege  the  actual  ownership  in  W.  H.  P.,  and  that  the 
property  was  taken  from  the  possession  of  E.  J.  P.  and  E.  P.  without  the 
consent  of  either  W.  H.  P.,  E.  J.  P.  or  E.  P.    Bailey  v.  State,  68. 

2.  Circumstantial  evidence  being  alone  relied  upon  to  establish  the  fraudu- 
lent taking  of  the  alleged  stolen  animal,  the  trial  court,  by  failing  to  give  in 
charge  the  law  governing  such  evidence,  committed  fundamental  error. 
Ramirez  v.  State,  18a 

8.  To  constitute  theft,  the  taking  of  the  property  must,  in  the  first  in- 
stance, have  been  fraudulent;  and  if  the  possession  be  obtained  lawfully,  nr 
subsequent  appropriation,  however  fraudulent  the  intent,  will  suffice  to  co 
stitute  the  taking  theft,  unless  such  lawful  possession  was  obtained  by  men 
of  a  false  pretext,  or  with  the  fraudulent  intent,  at  the  very  time  of 
taking,  to  deprive  the  owner  of  the  value  of  the  property,  and  to  appropi 
the  same  to  the  use  or  benefit  of  the  taker.    Hernandez  v.  State,  151. 

4.  If  it  be  sought  to  convict  of  theft  one  who  lawfully  obtained  post 
of  the  alleged  stolen  property,  it  devolves  upon  the  State  to  show  r 
tively,  in  addition  to  the  subsequent  appropriation  of  the  property, 
possession  was  obtained  by  a  false  pretext,  or  by  a  then  present 
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striotive,  and  therefore  does  not  affect  the  rule  or  right  with  regard  to  the 
admissibility  of  the  originals  as  evidence.  An  original  writ  of  attachment 
is  oom potent  evidence  of  its  issuance  and  existence.    Id. 

57.  The  doctrine  obtains  in  this  State  that  if  a  process,  fair  and  regmlar  on 
its  face,  is  placed  in  the  hands  of  an  officer  for  service,  he  will  be  protected 
in  serving  it,  although  he  may  know  of  the  existence,  back  of  it,  of  facts 
which  render  the  process  null  and  void.  The  trial  court,  therefore*  com- 
mitted no  error  in  refusing  to  permit  the  defendant,  after  the  State  had  intro- 
duced the  original  writ  of  attachment  in  evidence,  to  introduce  the  affidavit 
and  bond  upon  which  the  writ  was  founded,  to  show  that  the  said  affidavit 
and  bond  were  defective,  nor  in  refusing,  at  a  later  stage  of  the  trial,  to  < 
admit  evidence  to  show  that  the  officer  knew  of  the  defects  in  the  bond  and 
affidavit.    Id. 

58.  The  8tate  proved,  on  a  trial  for  murder,  that  when  the  deceased,  in 
his  official  capacity  as  constable,  sought  admission  to  the  house  of  the  de- 
fendant, the  defendant  met  him  with  a  gun  in  his  hand,  and,  in  reply  to  the 
deceased's  remark:  "  Old  man,  you  look  like  you  were  on  the  war-path,"  the 
defendant  replied,  in  substance,  that  he  had  once  been  whipped  and  beaten 
like  a  dog  and  driven  from  home,  and,  therefore,  wanted  to  know  the  busi- 
ness of  every  man  who  came  to  his  house.  In  explanation  of  the  fact  thus 
proved  by  the  State,  the  defendant  proposed  to  prove  by  his  wife  that  some 
four  months  before  the  homioide,  one  M.  and  his  wife  came  to  defendant's 
house  and  called  witness  out,  and  that  M.  covered  the  defendant  with  two 
six-shooters  and  forced  him  to  assume  and  retain  a  kneeling  posture  while 
Mrs.  M.  chastised  him  with  a  quirt;  and  that  in  consequence  of  that,  and  of 
threats  of  further  violence,  the  defendant  abandoned  his  home  and  moved 
off  with  his  family.  Held,  that  the  proposed  evidence  was  property  ex- 
cluded in  view  of  the  proof  that  the  deceased  announced  the  legal  and  offi- 
cial character  of  his  presence,  and  that  the  homicide  was  committed  more 
than  an  hour  afterwards,  and  several  miles  distant  from  the  defendant's 
house.    Id. 

59.  That  a  witness  did  not  hear  the  whole  of  a  conversation,  and  was 
therefore  unable  to  repeat  it  either  in  words  or  substance,  is  no  reason  for 
refusing  to  permit  him  to  testify  to  such  words  as  he  did  hear.    Id. 

60.  Both  the  English  and  American  systems  of  practice  require  that  when 
a  manacled  prisoner  is  brought  to  the  bar  of  the  court  for  trial,  his  manacles 
shall  be  removed,  except  in  extreme  cases  when  the  safe  custody  of  the  pris- 
oner and  the  peace  of  the  tribunal  imperatively  demand  the  retention  of 
the  manacles.  The  defendant  in  this  case  was  brought  into  court  chained 
in  a  gang  with  several  other  prisoners.  As  soon  as  he  was  seated  within  the 
bar  the  court  ordered  the  removal  of  his  shackles.  His  counsel  saved  an 
exception  to  the  action  of  the  sheriff  as  illegal  and  calculated  to  prejudice 
the  defendant  before  the  jury.  The  trial  judge  explained  the  exception  as 
follows:  "  The  sheriff  deemed  it  unsafe  to  deal  with  the  number  of  prison- 
ers he  had  to  bring  out,  without  chaining  them  together,  and  the  chains 
were  removed  by  my  order  as  soon  as  I  saw  they  were  in  the  court  room." 

^Heldf  that  the  sheriff  was  authorized  to  exercise  precaution  commensurate 
with  the  safe  custody  of  his  prisoners,  and  the  action  of  the  court  In  the 
matter  was  proper.    Id. 

61.  Appellant  and  J.  E.  R.  were  impleaded  in  the  same  indictment  J. 
E.  R.  was  placed  upon  trial  as  soon  as  the  jury  in  this  case  retired  to  con- 
sider of  their  verdict.    Pending  verdict  in  this  case  the  court  sent  to  the 
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15.  See  Ihe  opinion  in  extenso  for  the  distinction  between  this  c 
companion,  Jackson  v.  The  State,  ante,  p.  190.    Saddler  v.  State, 

16.  Any  evidence  from  which  the  jury  can  infer  the  value 
chattel  is  competent ;  as  the  testimony  of  the  owner  as  to  its  va 
tbe  opinions  of  witnesses  as  to  the  value  of  like  property,  and 
property  has  realized  at  actual  sales.     Id. 

17.  With  respect  to  the  value  of  the  property  alleged  to  be  stol< 
duty  of  the  trial  court  to  charge  the  jury  upon  the  standard  of  vt 
is  the  market  value  of  the  article  if  it  have  such  value,  and, 
amount  it  would  cost  to  replace  it.  See  the  statement  of  the 
charge  upon  the  subject  held  correct.    Id. 

18.  Property,  to  be  tbe  subject  of  theft,  must  be  such  as  has  so 
value  capable  of  being  ascertained,  ani  it  embraces  every  species  i 
property  capable  of  being  taken.     Collins  v.  State,  107. 

19.  It  is  a  general  rule  both  of  pleading  and  evidence  that  wh 
value  of  a  stolen  article  affects  the  penalty  for  the  offense,  such  * 
be  alleged  and  proved.  One  purpose  of  the  proof  in  such  case 
mine  whether  the  offense  is  a  felony  or  a  misdemeanor  under  I 
this  State.    Id. 

20.  Though  under  the  law  of  this  State  asportation  of  the  pro ; 
essential  to  complete  theft,  there  must  have  been  an  actual 
taking  of  the  property,  and  it  must  have  passed  into  the  posse! 
thief.  See  the  statement  of  the  case  for  evidence  Ae&Zinsufflc: 
port  a  conviction  for  theft  because  it  fails  to  show  a  taking  <i 
erty  by  the  accused.    Lott  v.  State,  280. 

21.  See  the  opinion  in  extenso  for  a  resume'  of  testimony  in  i 
held  insufficient  to  support  a  conviction  for  theft,  however  cogc  i 
prove  the  falsity  of  the  defendant's  explanation  of  his  posses « 
stolen  property.    Norwood  v.  State,  806. 

22.  It  is  the  imperative  duty  of  the  trial  court  to  give  in  charge 
the  law  of  circumstantial  evidence  when  the  State  relies  solely 
evidence  for  a  conviction.    Id. 

28.  It  is  essential  to  a  conviction  for  theft  under  an  indict!  i 
alleges  the  ownership  of  the  stolen  property  to  be  in  one  person,  < , 
session  to  have  been  in  another  for  the  owner,  that  the  Sta ; 
the  non-consent  both  of  the  owner  and  the  possessor.    Schxdtz  v 

24.  Non-consent  of  the  owner  to  the  taking  of  the  propert;  * 
trial  for  such  theft,  be  proved  by  showing  circumstances  whicl 
exclude  every  reasonable  presumption  that  he  gave  consent  to  i 
Such  proof,  however,  is  not  available  if  direct  or  positive  proof  i 
provided  tmch  objection  is  interposed  at  the  time  the  circumstant  i 
is  offered,  and,  to  be  entitled  to  consideration  on  appeal,  the  obj  > 
appear  by  proper  bill  of  exception.    Id. 

25.  Possession  of  recently  stolen  property,  even  when  unexpli  i 
circumstantial  evidence  of  guilt  in  a  theft  case,  and  if  the  : 
solely  upon  that  fact,  the  defendant  becomes  entitled  to  a  pr 
upon  circumstantial  evidence.  In  limiting  its  charge  upon  cii  : 
evidence  in  this  case,  and  in  failing  to  correctly  apply  it  to  tl  i 
erally,  the  charge  of  the  court  was  erroneous.    Id. 

26.  See  the  opinion  in  extenso  tor  the  substance  of  facts  prov<  : 
case  as  the  explanation  of  the  accused  of  his  possession  of  rec  i 
property  held  to  be  reasonable  within  the  purview  of  the  sta  . 
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accused  as  a  constitutional  and  not  a  statutory  right,  and  because  they  are 
fundamental,  and  beyond  the  power  of  the  Legislature  to  deny.  The  trial 
court,  therefore,  did  not  err  in  striking  out  the  defendant's  plea  in  abate- 
ment, alleging  an  agreement  by  defendant  to  aid  State  officers  in  detecting 
criminals,  etc.,  nor  in  refusing  to  admit  evidence  in  support  of  the  same. 
Holmes  v.  State,  509. 

71.  Note  that  Willson,  Judge,  delivering  the  opinion  of  the  court,  calls 
in  question  the  correctness  of  the  rule  laid  down  in  the  cases  of  Bowden  v. 
The  State,  1  Texas  Ct.  A  pp.,  137;  Hardin  v.  The  State,  12  Texas  Ct  App., 
183,  and  Harris  v.  The  State,  15  Texas  Ct  App.,  629,  to  the  effect  that  an 
agreement  entered  into  by  the  State's  attorney  and  a  party  charged  with 
crime,  that  the  latter  will  not  be  prosecuted  if  he  will  turn  State's  evidence 
against  others  charged  with  him.  and  that  such  agreement  may  be  pleaded 
in  bar  of  the  prosecution  against  the  party  turning  State's  evidence,  and 
that  if  he  perform  his  part  of  the  agreement  in  good  faith,  his  plea  in  bar 
of  the  prosecution  will  be  sustained.  Note  the  rule  relied  upon  to  support 
the  converse  of  the  doctrine.  But  held  that,  even  if  the  rule  as  heretofore 
laid  down  (supra)  be  correct,  it  cannot  be  extended  to  an  agreement  look- 
ing merely  to  the  co-operation  of  the  accused  in  the  detection  of  crime. 
Id. 

72.  It  is  competent  for  the  State,  in  a  trial  for  theft,  to  prove  the  theft  of 
other  property  at  the  same  time  and  place  as  the  property  in  question,  if  such 
proof  conduces  to  establish  identity  in  developing  the  res  gestae  or  to  prove 
the  guilt  cf  the  accused  by  circumstances  connected  with  the  theft,  or  to 
show  the  intent  with  which  the  accused  acted  with  respect  to  the  property 
for  the  theft  of  which  he  is  on  trial    Id. 

78.  Special  instructions  are  properly  refused  if  the  general  charge  f ally 
and  correctly  instructs  the  jury  upon  all  of  the  issues  raised  upon  the  trial 
Id. 

74.  The  statutory  rule  which  prohibits  a  conviction  upon  the  uncorrobo- 
rated testimony  of  an  accomplice  does  not  apply  to  the  uncorroborated  tes- 
timony of  a  felon  whose  competency  to  testify  has  been  restored  by  pardon, 
and  even  the  granting  of  a  new  trial  because  the  conviction  was  had  upon 
such  questionable  evidence  is  a  discretionary  power  conferred  upon  the  trial 
court,  and  should  be  used  largely  with  reference  to  the  nature  of  the  crime 
of  which  the  witness  had  been  convicted.     Thornton  v.  State,  519. 

75.  Though  the  trial  court  may  qualify  or  modify  a  requested  instruction, 
so  as  to  make  it  present  the  law  as  the  court  conceives  the  law  to  be,  the 
trial  court  is  not  bound  to  qualify  or  modify  an  illegal  or  erroneous  charge, 
but  may  refuse  it  altogether.    Lawrence  v.  State,  536. 

76.  The  primary  rule  of  evidence  which  requires  that  the  proof  shall  cor- 
respond with  the  allegations  of  the  indictment,  and  be  confined  to  the  point 
in  issue,  excludes  all  proof  of  collateral  facts  or  those  which  are  incapable 
of  affording  any  reasonable  presumption  or  inference  as  to  the  principal 
fact  or  matter  in  issue.  Under  this  rule  it  was  error  to  permit  the  State, 
over  objection,  to  prove  that,  prior  to  the  commission  of  the  arson  for 
which  he  was  on  trial,  the  defendant  was  charged  with  the  commission  of 
another  and  distinct  offense,  and  was  a  fugitive  from  justice.  Chumteg** 
State,  547. 

77.  It  was  error  to  permit  the  State's  witness  D.  to  testify,  over  objection, 
to  what  he  told  one  A.  about  certain  clothing  found  in  his  house,  inasmuch 
as  the  defendant  was  not  present  when  D.  made  the  statement  to  A* ;  and  it 
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was  error  to  permit  A.  to  tes  tify  to  what  D.  told  him  on  that  occasion,  as 
this  testimony  was  purely  hearsay.     Id. 

78.  The  trial  court,  over  objection,  permitted  the  State  to  introduce  in 
evidence  against  the  defendant  certain  ex  parte  affidavits  of  the  prosecuting 
witness  charging  the  defendant  and  his  co-defendants  with  the  commission 
of  the  arson  on  trial.  Held,  error,  because  the  evidence  was  res  inter  alios 
acta,  and  inadmissible.    Id. 

79.  It  being  in  proof  that,  in  an  effort  to  arrest  one  L.  as  an  accomplice 
in  the  offense,  the  said  I*  shot  the  officer,  and  was  then  fired  upon  and 
killed  by  the  officer,  the  State,  over  objection,  was  permitted  to  introduce  in 
evidence  the  torn  and  bloody  warrant  which  the  officer,  when  shot  by  L., 
was  attempting  to  execute  upon  L.  Held,  error;  because  this  evidence 
tended  in  no  degree  to  establish  the  guilt  of  the  defendant,  and  was  calcu- 
lated only  to  influence  and  prejudice  the  jury  against  the  defendant  as  a 
confederate  of  L.  in  the  shooting  of  the  officer.    Id. 

80.  Note  in  the  opinion  the  suggestion  of  this  court  as  to  proper  scope  of 
argument  of  criminal  causes,  especially  of  high  degree ;  and  also  its  disap- 
proval of  the  line  of  argument  pursued  by  counsel  for  the  State,  which  was 
entirely  outside  of  the  record,  and  so  calculated  to  inflame  the  minds  and 
unduly  excite  the  prejudices  of  the  jury  against  the  accused  that  a  new  trial 
is  awarded  him  by  this  court.    Bryson  v.  State,  566. 

81.  The  prosecution  cannot  be  required  to  elect  between  two  or  more 
counts  in  an  indictment  when  the  joinder  is  simply  designed  and  calculated 
to  adapt  the  pleadings  to  different  aspects  in  which  the  evidence  on  the 
trial  may  present  a  single  transaction.  Election  is  required  only  in  those 
cases  where  an  attempt  is  manifested,  either  by  the  indictment  or  the  evi- 
dence, to  convict  the  accused  of  two  or  more  distinct  offenses  growing  out 
of  distinct  or  separate  transactions.  As  the  theft,  and  the  theft  from  the 
person,  charged  in  the  indictment  in  this  case  refer  to  the  same  transaction, 
the  case  is  not  brought  within  the  exception,  and  the  trial  court  did  not  err 
in  refusing  to  require  the  State  to  elect  between  the  counts.  Masterson  v. 
State,  574. 

82.  Failing  to  except  to  inadmissible  testimony  at  the  time  it  was  ten- 
dered, the  accused  cannot  be  heard  to  complain  of  it  for  the  first  time  in 
this  court.    Id. 

88.  The  defendant  being  arraigned  in  a  court  of  competent  jurisdiction, 
before  a  jury  properly  impaneled  and  sworn,  pleaded  not  guilty  to  an  in- 
dictment charging  him  with  the  theft  of  a  horse,  the  property  of  Fabian 
Flores.  Upon  the  discovery  that  the  given  name  of  the  owner  was  in- 
correctly alleged,  the  State  entered  a  noUe  prosequi,  and  afterwards  ar- 
raigned the  defendant,  for  the  same  offense,  upon  an  indictment  properly 
averring  the  name  of  the  owner.  The  defendant  interposed  the  plea  of  for- 
mer jeopardy,  setting  up  his  arraignment  on  the  prior  indictment,  which 
plea  was  supported  by  the  facts  above  set  out.  Held,  that  the  plea  of  for- 
mer jeopardy  was  not  well  taken.    Branch  v.  State,  599. 

84.  In  a  felony  case  the  defendant  applied  for  a  change  of  the  venue  on  the 
ground  that  on  account  of  prejudice  he  could  not  get  an  impartial  trial  in  the 
county  of  the  forum,  and  his  application  was  supported  by  the  affidavits  of 
twelve  compurgators.  The  State  filed  the  counter-affidavit  of  the  sheriff 
of  the  county,  directly  controverting  the  application,  and  attacking  the 
means  of  knowledge  of  the  twelve  compurgators  by  alleging  that  it  was 
"confined  to  their  particular  neighborhoods,  which  do  not  include  the 


740  20  Texas  Court  of  Appeals. 


Index. 


PRACTICE  —  continued. 

whole  county,  and  that  their  means  of  knowledge  is  besides  limited,  they 
not  being  acquainted  with  the  sentiments  of  the  people"  of  the  county  on 
the  subject  His  counter-affidavit  expressly  denied  the  alleged  prejudice 
and  asserted  that  the  defendant  could  get  an  impartial  trial  in  the  county. 
To  the  sufficiency  of  this  counter-affidavit  the  defense  excepted  on  the 
ground  that  it  affirmed  the  mere  conclusions  of  the  sheriff,  and  not  matters 
of  fact,  and  also  on  the  ground  that  the  sheriff  of  the  county  is  "  not  the 
kind  of  person  who  in  law  is  intended  to  make  the  counter-affidavit.*'  The 
trial  oourt  overruled  the  exceptions,  heard  evidence  on  the  issue,  and  refused 
to  change  the  venue  of  the  cause;  to  which  the  defense  reserved  excep- 
tion. Held,  that  the  exceptions  to  the  counter-affidavit  were  properly 
overrule* J,  and  no  error  in  the  rulings  and  action  of  the  trial  court  is  appar- 
ent.   Hunnicutt  v.  State,  632. 

65.  In  a  trial  for  murder  the  State  proposed  to  put  in  evidence  certain 
dying  declarations  of  the  deceased,  and  (the  jury  being  retired)  laid  a  suffi- 
cient predicate  by  a  witness  who  swore  that  the  deceased  said  he  was  dying. 
The  defense  proposed  to  disprove  this  statement  of  the  State's  wituess,  and 
to  prove  that  the  deceased  did  not  say  he  was  dying.  The  trial  court  re- 
fused to  hear  this  proof  offered  by  the  defense,  and  held  that  it  was  not  ad- 
missible on  the  investigation  of  the  predicate,  but  would  be  admitted  before 
the  jury  on  the  trial  in  chief,  as  evidence  tending  to  impeach  the  credibility 
of  the  State's  witness.  Held,  that  the  ruling  of  the  trial  court  was  correct. 
Id. 

86.  To  impugn  the  competency  of  another  witness  for  the  State,  and  in 
support  of  a  motion  to  have  his  testimony  withdrawn  from  the  jury,  the 
defense  relied  upon  the  witness's  own  admissions  that  on  the  day  after  the 
homicide  be  testified  before  the  grand  jury  and  a  justice's  inquest  that  he 
himself  killed  the  deceased,  and  that,  being  imprisoned  therefor,  two  mem- 
bers of  the  grand  jury  came  to  the  jail  and  told  him  he  would  be  released  if 
he  would  change  his  testimony  and  swear  that  the  deceased  was  not  killed 
by  him  but  by  the  appellant, —  which  was  the  truth  according  to  the  wit- 
ness's present  testimony.  The  witness  stated  that  he  did  change  his  testi- 
mony before  the  grand  jury  in  accordance  with  the  suggestion  of  the  two 
grand  jurors,  and  was  released  from  custody.  The  defense  insisted  that 
this  showed  the  witness  to  have  been  bribed  and  thereby  incapacitated  to 
testify.  The  trial  court  ruled  that  these  matters  went  to  the  credibility  and 
not  the  competency  of  the  witness;  and  this  ruling  is  held  correct.     IdL 

87.  Is  the  State  bound  to  introduce  all  attainable  eye-witnesses  of  the  ret 
gestcet  In  support  of  the  affirmative  of  this  question  consult  the  opinion  of 
the  court  for  the  individual  views  of  White,  presiding  judge;  and  in  main- 
tenance of  the  negative  see  the  reasons  assigned  by  Hurt,  judge,  in  his  dis- 
senting opinion.  (The  views  of  Willson,  judge,  upon  this  question  are  not 
disclosed.)    Id. 

88.  Article  574  of  the  Penal  Code,  in  express  terms  and  without  qualifica- 
tion or  condition,  justifies  homicide  committed  for  the  protection  of  the 
slayer's  person  against  an  attack  which  "  produces  a  reasonable  expectation 
or  fear  of  death  or  some  serious  bodily  injury."  This  is  a  substantive  and  in- 
dependent provision  of  the  Code,  entirely  consistent  with  the  preceding 
articles  670  and  572,  and  there  is  no  legal  warrant  to  engraft  upon  it  the 
requirement  or  condition  of  article  572,  that  "  other  means  "  for  the  pre- 
vention of  the  injury  must  be  resorted  to  before  the  slayer  is  justifiable  in 
killing  his  assailant.    If,  therefore,  in  a  trial  for  culpable  homicide  therv, 
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be  evidence  tending  to  prove  that  the  homicide  was  committed  for  the  pro- 
tection of  the  person  of  the  slayer  against  an  attack  by-  the  deceased  which 
produced  a  reasonable  expectation  or  fear  of  "  serious  bodily  injury  "  to  the 
slayer,  it  was  error  to  instruct  the  jury  to  convict,  unless  the  slayer,  before 
killing  the  deceased,  resorted  to  other  means  for  the  prevention  of  the  in- 
jury.   (Hurt,  judge,  dissents  from  this  ruling.)    Id. 

89.  Hurt,  judge,  dissenting  from  the  last  preceding  ruling,  maintains  that 
the  slayer  is  not  justified  in  killing  his  assailant  before  resorting  to  other 
means  of  preventing  the  injury,  unless  it  reasonably  appears  that  the  inten- 
tion of  the  person  killed  was  to  commit  one  of  the  specific  offenses  enumer- 
ated in  article  570  of  the  Penal  Code, —  to  wit,  murder,  rape,  robbery, 
maiming,  disfiguring,  castration,  arson,  burglary,  and  theft  at  night;  and 
that  article  574,  relied  upon  by  the  majority  of  the  court,  should  be  construed 
in  connection  with  and  subordination  to  article  572 ;  and  therefore,  if  the 
unlawful  and  violent  attack  be  such  as  only  produces  a  reasonable  expecta- 
tion or  fear  of  serious  bodily  injury,  the  slayer,  before  killing  his  assailant, 
must  resort  to  other  means  of  prevention,  and  must  kill  while  his  assailant 
is  in  the  very  act  of  making  the  unlawful  and  violent  attack,  as  required  by 
said  article  572.    See  the  dissenting  opinion  in  extenao  on  the  subject.    Id, 

90.  To  the  competency  of  a  State's  witness  the  defense  objected  and 
proved  by  the  record  that  he  had  been  convicted  of  a  felony,  to  wit,  the 
theft  of  a  steer,  at  the  June  term,  1878,  of  the  trial  court.  The  State,  to 
obviate  the  objection,  offered  a  charter  of  pardon  which  described  the  felony 
as  *4  cow -stealing,"  and  dated  the  conviction  as  of  the  September  term, 
1878.  The  defense  objected  to  the  pardon  on  the  ground  that  it  was  for  a 
different  offense  than  that  of  which  the  witness  had  been  convicted.  The 
trial  court,  over  defendant's  objection,  heard  proof  by  the  record,  the  clerk 
of  the  court,  and  the  witness  himself,  showing  that  the  latter  had  never 
been  convicted  in  the  court  but  the  one  time  disclosed  by  the  record  evi- 
dence introduced  by  the  defense.  The  trial  court  sustained  the  sufficiency 
of  the  pardon  in  spite  of  the  discrepancies  between  it  and  the  record  of  con- 
viction, and  held  the  witness  competent  to  testify.  Held,  that  the  ruling 
was  correct.    Id. 

91.  The  offense  alleged  in  the  indictment  being  a  felony,  and  the  conviction 
being  for  a  misdemeanor,  the  assistant  attorney-general  insists  that  the  whole 
case  partakes  of  the  nature  of  a  misdemeanor,  and  that  therefore  the  objec- 
tion to  the  charge  of  the  court  comes  too  late  when  made  for  the  first  time 
after  verdict.  But  held  that  the  case,  when  the  charge  was  given,  wafe  a 
felony  case,  and  subject  to  the  rules  governing  instructions  applicable  to 
felony  cases.    Jones  v.  State,  665. 

PRACTICE  IN  THE  COURT  OF  APPEALS. 
Bee  Bill  of  Exceptions,  8. 

Practice,  16,  25,  80,  81,  82,  84,  48,  46,  49,  62,  68. 
It  is  not  within  the  discretion  of  this  court  to  consider  the  effect  upon 
the  jury  of  an  erroneous  charge  of  the  court,  if  the  same  was  promptly  ex- 
cepted to  at  the  time  it  was  given.  In  such  case  the  conviction  must  be 
set  aside,  however  immaterial  the  error  may  have  been,  Olanton  v.  State, 
615. 

PREDICATE. 

Bee  Dying*  Declabations,  a 
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tion  or  fear  of  serious  bodily  injury,  the  slayer,  before  killing  his  assailant, 
must  resort  to  other  means  of  prevention,  and  must  kill  while  his  assailant 
is  in  the  very  act  of  making  the  unlawful  and  violent  attack,  as  required  by 
said  article  57*}.  See  the  dissenting  opinion  in  extenso  on  the  subject  Id. 
4.  Evidence  upon  a  trial  for  assault  with  intent  to  murder  tended  to  estab- 
lish the  fact  that  there  were  others  present  besides  the  injured  party,  appar- 
ently acting  with  the  injured  party,  one  being  armed  with  a  pistol ;  that  they 
acted  with  the  injured  party  in  an  assault  upon  the  defendant;  that  the  de- 
fendant was  knocked  down  by  the  injured  party,  and  that  some  one  with  the 
injured  party  fired  one  shot.  Under  such  a  state  of  facts  the  rule  obtains  that 
if  the  persons  present  were  acting  with  the  injured  party  in  an  attack  upon* 
the  defendant,  or  if  they  or  either  of  them  made  an  attack  upon  the  defend- 
ant, the  injured  party  being  present  and  acting  with  them  in  such  a  man- 
ner as  to  make  him  a  principal  to  such  attack;  or  if  the  appearances  were 
such  as  to  cause,  and  did  cause,  in  the  mind  of  the  defendant  a  reasonable 
belief  that  the  injured  party  was  a  party  to  the  attack  upon  him,  or  which 
was  about  to  be  made  upon  him,  by  all  or  either  of  such  parties,  the  defend- 
ant's right  of  self -defense  would  extend  to  the  acts  of  each  and  all  of  the 
party,  because  the  act  of  one  would  be  the  act  of  all  See  the  opinion  in 
exteneo  for  a  charge  of  the  court  held  error,  because  it  contravenes  the  doc- 
trine announced,  in  that  it  limited  the  defendant's  right  of  self-defense  to 
his  belief  that  the  injured  party  was  about  to  attack  him  with  a  deafly 
weapon.    Jones  v.  State,  665. 

STATEMENT  OF  FACTa 
See  Scire  Facias,  5. 

1.  It  is  within  the  power  of  the  trial  judge  to  enter,  of  his  own  motion, 
an  order  authorizing  the  filing  of  a  statement  of  facts  within  ten  days 
after  the  adjournment  of  the  trial  term  of  the  court.  Henderson  v.  State, 
804. 

2.  A  statement  of  facts,  based  upon  an  order  of  court  awarding  ten 
days  after  adjournment  for  the  filing  of  the  same,  will  not  be  considered  on 
appeal  if  the  same  appears  to  have  been  filed  after  the  expiration  of  ten 
days.    Id, 

8.  A  judgment  of  conviction  will  be  reversed  if  it  appears  that,  without 
the  fault  of  the  appellant  or  his  counsel,  the  appellant  has  been  deprived  of 
a  statement  of  facts.  But  see  the  opinion  in  this  case  for  circumstances  held 
to  constitute  laches  on  the  part  of  the  appellant    Id. 

4.  Charge  of  the  court,  in  the  absence  of  a  statement  of  facts,  will  be  con- 
sidered on  appeal  only  in  connection  with  the  allegations  contained  in  the 
indictment    Id. 

SURPLUSAGE. 
See  Appeal,  2. 

SURPRISE. 

See  CoNTnrcrANCB,  5. 

SWINDLING. 

1.  See  the  opinion  in  extenso,  and  the  statement  of  the  case,  for  evidence 
held  insufficient  to  support  a  conviction  for  swindling,  inasmuch  as  it  is  inad- 
equate to  overcome  the  presumption  of  innocence,  and  establish  the  guilt  of 
the  accused  beyond  a  reasonable  doubt    Moore  v.  State,  233. 


Texas  Coubt  of  Appeals.  747 


SWINDLING — continued. 

2.  Swindling,  as  defined  by  article  790  of  the  Penal  Code  of  this  State,  com- 
prehends four  elements,  all  of  which  must  concur  in  order  to  constitute  the 
offense.  First,  there  must  be  an  intent  to  defraud.  Second,  there  must  be 
an  actual  act  of  fraud  committed.  Third,  false  pretenses  must  have  been 
made  by  the  accused.  Fourth,  the  fraud  must  have  been  accomplished  by 
means  of  the  false  pretenses  made  use  of  for  the  purpose.  Blum  v.  State, 
578. 

8.  A  false  pretense  consists  of  a  statement  of  some  pretended  existing 
fact,  made  for  the  purpose  of  inducing  the  owner  to  part  with  his  goods. . 
No  statement  of  anything  to  take  place  in  future  is  a  pretense  within  the 
meaning  of  the  Code.  A  false  pretext,  however,  may  be  implied  from  the 
acts  and  conduct  of  the  party  without  any  verbal  representation  of  a  false 
or  fraudulent  nature.    Id. 

4.  If  two  or  more  persons  are  jointly  indicted  for  obtaining  goods  by  false 
pretenses,  made  designedly  and  with  intent  to  defraud,  evidence  that  one 
of  them,  with  the  knowledge,  approbation,  concurrence  and  direction  of 
the  other,  made  the  false  pretenses  charged  warrants  the  conviction  of 
both.    Id. 

5.  See  the  opinion  in  extenso  for  the  substance  of  an  indictment  held  in- 
sufficient to  charge  the  offense  of  swindling  by  obtaining  goods  under  false 
pretenses.    Id. 

6.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  support 
a  conviction  for  swindling.    Id. 

THEFT. 

See  Evidence,  26. 
Indictment,  2. 
Vabiance,  1. 

1.  Indictment  alleged  that  the  stolen  property  was  taken  from  the  pos- 
session of  the  owner,  W.  H.  P.  The  proof  showed  that  W.  H.  P.  was 
absent  from  the  State  when  the  property  was  taken,  and  that  he  had  left 
the  property  in  the  care  and  control  of  E.  J.  P.  and  E.  P.  Held,  that 
such  proof  does  not  support  the  allegation  of  possession.  Under  the  facte 
of  this  case  it  would  have  been  proper  for  the  indictment  to  allege  the  pos- 
session in  E.  J.  P.  and  E.  P.,  and  the  taking  from  their  possession  without 
their  consent;  or  to  allege  the  actual  ownership  in  W.  H.  P.,  and  that  the 
property  was  taken  from  the  possession  of  E.  J.  P.  and  E.  P.  without  the 
consent  of  either  W.  H.  P.,  E.  J.  P.  or  E.  P.    Bailey  v.  State,  08. 

2.  Circumstantial  evidence  being  alone  relied  upon  to  establish  the  fraudu- 
lent taking  of  the  alleged  stolen  animal,  the  trial  court,  by  failing  to  give  in 
charge  the  law  governing  such  evidence,  committed  fundamental  error. 
Ramirez  v.  State,  18a 

8.  To  constitute  theft,  the  taking  of  the  property  must,  in  the  first  in- 
stance, have  been  fraudulent;  and  if  the  possession  be  obtained  lawfully,  no 
subsequent  appropriation,  however  fraudulent  the* intent,  will  suffice  to  con- 
stitute the  taking  theft,  unless  such  lawful  possession  was  obtained  by  means 
of  a  false  pretext,  or  with  the  fraudulent  intent,  at  the  very  time  of  the 
taking,  to  deprive  the  owner  of  the  value  of  the  property,  and  to  appropriate 
the  same  to  the  use  or  benefit  of  the  taker.    Hernandez  v.  State,  151. 

4.  If  it  be  sought  to  convict  of  theft  one  who  lawfully  obtained  possession 
of  the  alleged  stolen  property,  it  devolves  upon  the  State  to  show  affirma- 
tively, in  addition  to  the  subsequent  appropriation  of  the  property,  that  the 
possession  was  obtained  by  a  false  pretext,  or  by  a  then  present  intention 
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on  the  part  of  the  taker  to  deprive  the  owner  of  the  value  of  the  property 
and  to  appropriate  the  same  to  his  own  use.  To  establish  the  first  ground, 
it  would  devolve  upon  the  State  to  prove  beyond  a  reasonable  doubt,  first, 
that  the  lawful  possession  was  acquired  by  means  of  a  pretext,  and,  second, 
that  the  pretext  was  false;  and  to  establish  the  second  ground,  the  State 
would  be  required  to  prove  the  existence  of  the  intent  to  appropriate  the 
property,  at  the  very  time  the  possession  was  lawfully  obtained.  In  either 
case,  as  already  stated,  an  actual  appropriation  must  also  be  established 
Id. 

5.  The  mere  fact  that,  subsequent  to  his  lawful  acquisition  of  the  prop- 
erty, the  taker  appropriated  it  to  his  own  use  and  benefit,  does  not  by  in- 
ference establish  the  falsity  of  the  pretext  upon  which  he  acquired  possession, 
or  that  at  the  time  he  obtained  the  possession  it  was  his  intention  to  ap- 
propriate the  property  to  his  own  use.  But  the  lapse  of  time  before  the 
appropriation  may  be  an  important  consideration.    Id. 

6.  Note  the  opinion  for  a  state  of  proof  in  a  theft  case  which  entitled 
the  defendant  to  a  new  trial,  in  view  of  the  fact  that  the  evidence  fails  to  es- 
tablish the  animns  furandi  in  the  acquisition  of  the  property,  at  the  time  it 
was  acquired.    Id. 

7.  Evidence  sufficient  to  support  a  conviction  for  theft  Cunningham  v. 
State,  162. 

8.  "  Possession  "  as  used  in  the  statutory  definition  of  theft  is  constituted 
by  the  person  unlawfully  deprived  of  the  property  exercising  actual  care, 
control  and  management  of  the  property,  whether  the  same  be  lawful  or 
unlawful.    Littleton  v.  State,  168. 

9.  An  animal  on  the  range  is,  if  there  be  a  special  Owner,  in  the  posses- 
sion of  the  special  owner  if  he  has  the  actual  care,  control  and  management 
of  the  same.    Id. 

10.  It  is  a  well  settled  rule  of  pleading  that  the  ownership  of  stolen  prop- 
erty may  be  alleged  either  in  the  actual  or  special  owner.    IcL 

11.  The  common  law  rules  of  pleading  which  appertain  to  theft  cases 
have  been  superseded  in  this  State  by  rules  prescribed  by  statutory  enact- 
ment. Under  the  Code  of  this  State,  with  respect  to  the  theft  of  property 
having  an  actual  and  also  a  special  owner,  when  it  is  sought,  instead  of 
alleging  the  ownership  and  possession  in  the  special  owner,  to  charge  with 
respect  to  both  owners,  the  indictment,  to  be  sufficient,  should  allege  the 
possession  in  the  special  owner,  having  the  actual  care,  control  and  man- 
agement of  the  same,  and  holding  it  for  the  real  owner.  The  indictment 
in  this  case,  alleging  both  the  ownership  and  possession  in  P.  H.,  is  not 
supported  by  evidence  which  establishes  the  real  ownership  in  P.  EL,  but 
that  the  property  was  taken  from  the  possession  of  G.  H.,  who  had  the  act- 
ual care,  control  and  management  of  the  same.  See  the  opinion  in  externa 
for  an  elaborate  discussion  of  the  question,  and  for  an  elucidation  of  the 
differences  between  the  common  law  of  larceny  and  the  law  of  theft  under 
the  Texas  Codes,    Id. 

12.  Evidence  insufficient  to  support  a  conviction  for  theft  Bloekv.  State, 
175. 

13.  See  the  opinion  in  extenso  for  an  indictment,  which,  though  in- 
artistic in  form,  is  held  sufficient  to  charge  the  felonious  theft  of  certain 
money  described  as  silver  coin.    Bravo  v.  State,  177. 

14  Indictment  failing  to  allege  that  the  property  was  fraudulently  taken 
is  insufficient  to  allege  theft.    McPhermm  v.  State,  194. 
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15.  See  the  opinion  in  extenso  for  the  distinction  between  this  case,  and  its 
companion,  Jackson  v.  The  State,  ante,  p.  190.    Saddler  v.  State,  195. 

16.  Any  evidence  from  which  the  jury  can  infer  the  value  of  a  stolen 
chattel  is  competent ;  as  the  testimony  of  the  owner  as  to  its  value  to  him ; 
the  opinions  of  witnesses  as  to  the  value  of  like  property,  and  what  such 
property  has  realized  at  actual  sales.    Id. 

17.  With  respect  to  the  value  of  the  property  alleged  to  be  stolen,  it  is  the 
duty  of  the  trial  court  to  charge  the  jury  upon  the  standard  of  value,  which 
is  the  market  value  of  the  article  if  it  have  such  value,  and,  if  not,  the 
amount  it  would  cost  to  replace  it.  See  the  statement  of  the  case  for  a 
charge  upon  the  subject  held  correct.    Id. 

18.  Property,  to  be  the  subject  of  theft,  must  be  such  as  has  some  specific 
value  capable  of  being  ascertained,  and  it  embraces  every  species  of  personal 
property  capable  of  being  taken.     Collins  v.  State,  197. 

19.  It  is  a  general  rule  both  of  pleading  and  evidence  that  whenever  the 
value  of  a  stolen  article  affects  the  penalty  for  the  offense,  such  value  must 
be  alleged  and  proved.  One  purpose  of  the  proof  in  such  case  is  to  deter- 
mine whether  the  offense  is  a  felony  or  a  misdemeanor  under  the  Code  of 
this  State.     Id. 

20.  Though  under  the  law  of  this  State  asportation  of  the  property  is  not 
essential  to  complete  theft,  there  must  have  been  an  actual  fraudulent 
taking  of  the  property,  and  it  must  have  passed  into  the  possession  of  the 
thief.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sup- 
port a  conviction  for  theft  because  it  fails  to  show  a  taking  of  the  prop- 
erty by  the  accused.    Lott  v.  State,  280. 

21.  See  the  opinion  in  extenso  for  a  resume*  of  testimony  in  a  theft  case 
held  insufficient  to  support  a  conviction  for  theft,  however  cogently  it  may 
prove  the  falsity  of  the  defendant's  explanation  of  his  possession  of  the 
stolen  property.    Norwood  v.  State,  806. 

22.  It  is  the  imperative  duty  of  the  trial  court  to  give  in  charge  to  the  jury 
the  law  of  circumstantial  evidence  when  the  State  relies  solely  upon  such 
evidence  for  a  conviction.    Id. 

28.  It  is  essential  to  a  conviction  for  theft  under  an  indictment  which 
alleges  the  ownership  of  the  stolen  property  to  be  in  one  person,  and  the  pos- 
session to  have  been  in  another  for  the  owner,  that  the  State  establish 
the  non-consent  both  of  the  owner  and  the  possessor.    Schultz  v.  State,  806. 

24.  Non-consent  of  the  owner  to  the  taking  of  the  property  may,  in  a 
trial  for  such  theft,  be  proved  by  showing  circumstances  which  absolutely 
exclude  every  reasonable  presumption  that  he  gave  consent  to  the  taking. 
Such  proof,  however,  is  not  available  if  direct  or  positive  proof  is  accessible, 
provided  such  objection  is  interposed  at  the  time  the  circumstantial  evidence 
is  offered,  and,  to  be  entitled  to  consideration  on  appeal,  the  objection  must 
appear  by  proper  bill  of  exception.    Id. 

25.  Possession  of  recently  stolen  property,  even  when  unexplained,  is  but 
circumstantial  evidence  of  guilt  in  a  theft  case,  and  if  the  State  relies 
solely  upon  that  fact,  the  defendant  becomes  entitled  to  a  proper  charge 
upon  circumstantial  evidence.  In  limiting  its  charge  upon  circumstantial 
evidence  in  this  case,  and  in  failing  to  correctly  apply  it  to  the  case  gen- 
erally, the  charge  of  the  court  was  erroneous.    Id. 

26.  See  the  opinion  in  extenso  for  the  substance  of  facts  proved  In  a  theft 
case  as  the  explanation  of  the  accused  of  his  possession  of  recently  stolen 
property  held  to  be  reasonable  within  the  purview  of  the  statute,  and  of 
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sufficient  force  to  rebut  and  destroy  the  inculpatory  circumstance  of  recent 
possession.  Note  also  proof  introduced  by  the  State  to  disprove  the  explan- 
atory statements  held  insufficient  for  that  purpose.    Schultz  v.  State,  315. 

27.  See  the  statement  of  the  case  for  evidence  held  to  demand  of  the  trial 
court  a  charge  relating  to  a  voluntary  return  of  stolen  property,  in  con- 
formity with  article  738  of  the  Penal  Code.    Id. 

28.  To  constitute  the  crime  of  theft  it  is  not  essential  that  the  thief  knows 
who  is  the  owner  of  the  stolen  property.  On  the  contrary,  it  is  sufficient  if 
he  knows  that  it  is  not  his  own,  and  he  takes  it  to  deprive  the  true  owner 
of  its  value,  whether  or  not  he  knows  the  true  owner.  Lawrence  v.  State, 
586. 

29.  The  right  of  the  true  owner  of  hogs,  sheep  and  goats  to  his  property 
is  not  affected  by  the  statutory  requirement  (article  4558  of  the  Revised 
Statutes)  that  he  shall  mark  his  hogs,  sheep  and  goats  before  or  when 
they  are  six  months  old,  and  the  fraudulent  taking  of  such  animals,  un- 
marked, is  as  much  theft  as  though  they  were  marked  when  taken.  The 
owner's  recorded  mark  is  not  even  required  as  the  best  evidence  of  owner- 
ship, as  is  the  case  with  brands.    Id. 

80.  A  rule  of  law  can  never  be  subverted  by  local  custom,  and,  in  so  far  ss 
it  holds  otherwise,  the  case  of  Dibbs  v.  The  State,  48  Texas,  650,  is  over- 
ruled. The  trial  court,  in  this  case,  properly  rejected  evidence  to  the  effect 
that  a  general  custom,  in  the  county  of  the  offense,  gave  to  any  one  the 
right  to  kill  all  unmarked  hogs,  over  twelve  months  old,  found  on  the  range. 
It  was  not  error,  therefore,  to  refuse  a  special  instruction  to  the  effect  that 
if  the  hogs  were  unmarked  and  were  over  six  months  old,  and  the  de- 
fendant killed  them  not  knowing  them  to  belong  to  EL,  the  alleged  owner, 
he  would  not  be  guilty  of  theft.    Id. 

81.  See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  the  sub- 
ject of  taking  property  under  a  mistaken  claim  of  right,  and  upon  the  doc- 
trine of  reasonable  doubt,  held  sufficient  in  this  case.    Id. 

82.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  misdemeanor  theft    Id. 

88.  See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a 
conviction  for  theft  from  the  person.    Masterson  v.  State,  574. 

84.  The  defendant  being  arraigned  in  a  court  of  competent  jurisdiction, 
before  a  jury  properly  impaneled  and  sworn,  pleaded  not  guilty  to  an  in- 
dictment charging  him  with  the  theft  of  a  horse,  the  property  of  Fabian 
Flores.  Upon  the  discovery  that  the  given  name  of  the  owner  was  incor- 
rectly alleged,  the  State  entered  a  nolle  prosequi,  and  afterwards  arraigned 
the  defendant,  for  the  same  offense,  upon  an  indictment  properly  averring 
the  name  of  the  owner.  The  defendant  interposed  the  plea  of  former  jeop- 
ardy, setting  up  his  arraignment  on  the  prior  indictment,  which  plea  was 
supported  by  the  facts  above  set  out  Held,  that  the  plea  of  former  jeop- 
ardy was  not  well  taken.    Branch  v.  Stat e,  599. 

35.  An  indictment  for  theft  is  sufficient  as  to  the  allegation  of  ownership 
if  it  charges  that  the  property  stolen  was  the  property  of  some  person  to  the 
grand  jurors  unknown.    Hockey  v.  State,  603. 

86.  If  the  indictment  avers  that  the  owner  was  unknown,  and  the  evi- 
dence shows  that  the  animal  was  an  estray,  no  presumption  of  ownership 
arises  from  the  defendant's  possession,  nor  that  such  possession  was  lawful, 
but  he  must  establish  its  legality.    Id. 

87.  It  is  a  well  established  principle  that  animals  upon  their  accustomed 
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range  are  in  the  possession  of  their  owner,  and  it  is  equally  well  established 
that  the  want  of  the  owner's  consent  to  the  taking  of  the  animal  may  be  fully 
established  by  circumstantial  evidence.    Id. 

88.  It  is  only  when  the  inculpatory  evidence  is  wholly  circumstantial. that 
the  trial  court  is  required  to  instruct  the  jury  upon  that  character  of  evi- 
dence.   Id. 

89.  The  fact  that  the  accused  gave  different  and  recently  stolen  articles 
away  at  the  same  time  warrants,  if  unexplained,  the  conclusion  that  they 
were  stolen  at  the  same  time.    Jack  v.  State,  666. 

40.  It  is  the  province  of  the  jury  to  determine  the  value  of  the  stolen  ar- 
ticles in  a  case  wherein  the  testimony  conflicts  on  that  point,  and,  if  the 
verdict  is  supported  by  sufficient  evidence,  it  will  not  be  disturbed  by  this 
court.    Id. 

41.  To  support  a  conviction  for  theft  it  must  appear  from  the  evidence 
that  the  intent  to  steal  existed  at  the  very  time  of  the  taking.  If  the  fraud- 
ulent intent  did  not  exist  at  the  time  of  the  taking,  the  subsequent  appropri- 
ation of  the  property  does  not  constitute  theft.  See  the  statement  of  the 
case  for  proof  in  a  theft  case  which  demanded  of  the  trial  court  a  pertinent 
and  affirmative  application  of  the  rule,  and  note  special  instructions  upon 
the  question,  the  refusal  of  which  is  held  to  be  error.     Wilson  v.  State,  662. 

THE  "RULE." 

The  exercise  of  the  wide  discretion  necessarily  conferred  upon  the  trial 
judge  with  regard  to  the  enforcement  of  the  rule  sequestering  witnesses 
will  not  be  revised  on  appeal  except  in  clear  cases  of  abuse.  See  the  opinion 
for  proceedings  held  not  to  amount  to  an  abuse  of  this  discretion.  Band  v. 
State,  421. 

TRANSCRIPT. 
See  Affidavit. 

1.  Transcript  must  show  affirmatively  that  the  jurors  trying  the  case  were 
sworn.    Otherwise  a  conviction  cannot  stand.     Curiel  v.  State,  180. 

2.  *Ex  parte  writings,  attached  to  the  transcript  as  addenda  or  explana- 
tory notes,  become  no  part  of  the  record,  and  will,  as  in  this  case,  be 
stricken  out  and  not  considered.    Rainey  v.  State,  455. 

UNLAWFULLY  DRIVING  STOCK,  ETC. 

See  the  statement  of  the  case  for  evidence  which,  though  circumstan- 
tial, is  held  sufficient  to  support  a  conviction  for  wilfully  driving  stock  from 
its  accustomed  range  without  the  consent  of  the  owner  and  with  the  intent 
to  defraud  the  owner.    Shubert  v.  State,  820. 

UTTERING  A  FORGED  INSTRUMENT. 

An  instrument  which  cannot  be  made  the  basis  of  a  prosecution  for 
forgery  cannot  be  made  the  basis  of  a  prosecution  for  uttering  it,  knowing 
it  to  be  forged.    Anderson  v.  State,  598. 

VARIANCE. 

1.  Indictment  in  this  case  alleged  the  ownership  of  the  stolen  property  to 
be  in  M.  W.,  and  that  it  was  taken  from  her  possession.  The  proof  showed 
that  M.  W.  was  a  widow ;  that  the  stolen  animal  was  the  property  of  herself 
and  her  children  by  her  deceased  husband;  that  M.  W.,  if  not  a  lunatic, 
had  not  been  able  to  attend,  and  had  not  attended,  to  her  business  affairs  for 
years;  that  she  lived  with  8.,  her  father,  who  attended  to  her  business  and 
was  the  guardian  of  her  children,  and  had  the  sole  care  and  control  of  the 
property  when  stolen.     Held,  that,  under  the  facts,  the  indictment  should 
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have  alleged  that  the  property  was  taken  from  the  possession  of  8L;  or  else 
it  should  have  alleged  the  ownership  in  M.  W.  and  her  children,  and  charged 
that  it  was  taken  from  the  jssession  of  8.,  who  was  holding  the  same  for 
them.  The  variance  betwe  the  allegation  and  proof  of  possession  is  fatal. 
Briggsv.  State,  10b. 

2.  To  constitute  a  fatal  variance  the  pleadings  most  misdescribe  the  cause 
of  action  in  a  manner  calculated  to  mislead  or  surprise  the  adverse  party. 
The  citation  in  this  case  recites  the  authority  by  which  the  principal  in  the 
bond  was  arrested,  and  the  date  of  his  arrest,  and  these  recitals  are  variant 
from  the  recitals  in  the  bond.  But  held  that,  the  recitals  referred  to  being 
unnecessary  to  the  sufficiency  of  the  citation,  they  are  to  be  treated  as  mere 
surplusage,  and,  therefore,  do  not  constitute  material  variance.  WerbUki 
v.  State,  131. 

8.  The  bail  bond  in  this  case  was  conditioned  that  the  principal  appear  to 
answer  the  charge  of  theft  of  property  over  the  value  of  $30.  The  condi- 
tion recited  in  the  judgment  nisi  was  that  the  defendant  ••  appear  at  the 
present  term  of  the  court  to  abide  the  judgment  upon  his  said  appeal." 
Held,  that  the  variance  between  the  bond  and  the  judgment  niti  is  fatal 
Werbiski  v.  State,  182. 

4.  Indictment  for  obtaining  money  or  property  by  means  of  false  pre- 
tenses, etc..  should  fully  set  out  and  describe  the  matter  alleged  to  be  false, 
and  the  matter  thus  alleged,  being  material  and  descriptive,  should  be 
proved  as  alleged.  The  indictment,  however,  may  set  out  the  matter  either 
by  substance  or  by  tenor.  If  it  sets  out  representations  by  their  tenor,  then 
the  proof  must  conform  strictly  to  the  allegations ;  if  by  substance,  then  it  is 
only  necessary  to  prove  the  substance  of  the  words  or  the  matter.  The  in- 
dictment in  this  case  alleged  the  false  pretense  to  be  that  the  accused  repre- 
sented falsely  that  he  had  "a  large  amount  of  money  on  deposit  in  the 
Dallas  National  Bank."  The  proof  was  that  he  represented  that  he  "had 
(5,000  on  deposit "  in  the  said  bank.  Held,  that  the  indictment  alleges  the 
false  pretense  by  substance,  and  there  was  no  variance  between  the  allega- 
tion and  the  proof.  Moore  v.  State,  283. 
VENUE. 

See  Embezzlement,  2. 

1.  Venue  is  an  issue  which  must  be  affirmatively  proved.  Briggs  v.  State, 
106. 

2.  Embezzlement,  under  article  219  of  the  Code  of  Criminal  Procedure, 
"  may  be  prosecuted  in  any  county  in  which  the  offender  may  have  taken 
or  received  the  property,  or  through  or  into  which  he  may  have  undertaken 
to  transport  it."    Cohen  v.  State,  224. 

8.  Article  749  of  the  Penal  Code  declares  that,  if  any  person  shall 
wilfully  take  into  possession,  and  drive,  use  or  remove  from  its  aocoa- 
tomed  range,  any  live  stock  not  his  own,  without  the  consent  of  the  owner, 
and  with  intent  to  defraud  the  owner  thereof,  he  shall  be  deemed  guilty  of 
theft,  etc.  Under  the  provisions  of  article  216  of  the  Code  of  Criminal  Pro- 
cedure, theft  may  be  prosecuted  in  the  county  of  the  original  taking  or  is 
any  county  through  or  into  which  the  thief  may' have  taken  the  property, 
and  this  provision  applies  to  all  species  of  theft.  It  is  sufficient,  therefore, 
in  charging  the  offense  described  in  article  749  of  the  Penal  Code,  to  allege 
the  venue  4n  the  county  into  which  the  stock  was  driven,  and  such  allega- 
tion is  supported  by  proof  that  the  stock  was  taken  from  the  range  in  another 
county.    Shuberi  v.  State,  320. 
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VERDICT. 

1.  The  verdict  as  copied  in  the  judgment  of  the  court  finds  the  defendant 
guilty  of  murder  in  the  first  degree  and  assesses  his  punishment  at  confine- 
ment in  the  penitentiary — omitting  th,^  Jife  term.  Such  a  verdict  would 
be  fatally  insufficient  but  for  the  fact  tl^t  the  record  elsewhere  shows  the 
omission  to  be  a  mere  clerical  error,  and  that  the  verdict  as  rendered  was  in 
statutory  form,  and  assessed  the  imprisonment  in  the  penitentiary  for  life ; 
which  is  sufficient.  But  note  the  animadversion  of  this  court  upon  the  per- 
petration of  such  mistakes.    Mclnturf  v.  State,  335. 

2.  See  the  statement  of  the  case  for  a  verdict  held  to  be  sufficiently  spe- 
cific and  definite.    Lawrence  v.  State,  536. 

VOLUNTARY  RETURN  OF  STOLEN  PROPERTY. 
See  Theft,  27. 
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